L
NOTIFY -

COMMONWEALTH OF MASSACHUSETTS ! }

' Lo
SUFFOLK, SS. SUPERIOR COURT DEPARTMENT
: ’ OF THE TRIAL COI{RT !
\ | |
) |
COMMONWEALTH OF MASSACHUSETTS, ) | '
) |
‘ Plaintiff, ) C.A. No. 2184-CV-02823-BLS2
v. ) i |
ASPEN DENTAL MANAGEMENT, INC.,, ) | K
4 ) / |
Defendant. ) : !
) | r

FINAL JUDGMENT BY CONSENT

The Court has reviewed the Commonwealth’s Assented-to Motioni for Entry of Final
i !
|

Judgment by Consent and the attached Consent and Exhibits. The Court f;“mds t}hat it }ias subject
matterl jurisdiction over this matter and personal jurisdiction over the defendant; Aspen Dental
Management, Inc. (“ADMI*), and finds that entry of this Final Judgment by Consent (“Consent

|
Judgment”) is in the interest of justice. " '

- Accordingly, good cause being shown, IT IS ORDERED THAT:
I Definitions |

|
I. The following terms shall have the following definitions: ! ’i
a. “ADMI” means Aspen Dental Management, Inc.” and any of is'

J

subsidiaries, divisions, affiliates, agents, employees, servants, attorneys, ofﬁcers, successors, and

assigns, whether by sale of assets, merger, or otherwise. ) H
. !
. r
b. “Advertisement” means any advertising or marketing communication

. |
televised, broadcast, presented, distributed or disseminated in Massachusetts, including, without
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limitation, any advertising or marketing communication originating outs1de I\t/Iassachusetts

whlch may reasonably be expected to be seen, read or heard in the Commonwealth

|
¢. The term “Clear and Conspicuous” (including the term “Clearly and

Conspicuously”) means that the material representation being disclosed;is of ‘Zsuch size, color,
contrast or audibility and is so presented as to be readily noticed and un'dersto;od by a reasonable

i |
person to whom it is being disclosed. Without limiting the requirements'| of the preceding
sentence: Any disclosure that contradicts or materially alters the meanin';g of tflle term, statement
C
or claim to which it refers is not clear and conspicuous unless: | |

1
i. The disclosure is presented contemporane(i)usly with or
| I ¥
immediately following the primary claim and the disclosure is not separated from the primary
| .
claim by any text, audio, or other content, such that, for example, if the c'llaim 1s made online, the

disclosure must be Visiblo on the same webpage, directly following or bei|low tktle claim, without
I
o
ii. The disclosure is in the same medium as thile primary claim, such
that, for example, a written disclosure must accompany a written claim aild an ioral disclosure-
|
must accompany an oral claim; and I |
. 1
iii. The disclosure is of similar prominence as %|he pri'[mary claim, such

the need to click on a hyperlink to view the disclosure;

that, for example, a written disclosure must have the same typeface and background as the

i

primary claim and must appear in type which is at least one-third tho size '}of the: largest type of
I |

information in the primary claim, and an oral disclosure must have the sar:ne Volume and speed

(as uninterrupted or distracted from by other sounds, images or text) as thé prlmary claim. In no

event may any written disclosure appear in less than eight-point type. iY ||

d. “Date of Entry” means the date this Consent Judgm’ient is Lantered.

!
|
i\
l.
i
|
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|

|
i
- o
e. “Mailing” means any mailing, notice, letter and/or c’heck that ADMI is
!

required to send by this Consent Judgment. !

;

f. “Massachusetts Consumer” means an individual whlo receives (or

|

received) dental services at a Massachusetts Office. ’ }I
g. “Massachusetts Office” means any deﬁtal office opératingi in
Massachusetts (i) using the name Aspen Dental or (ii) operated by a Massachuselztts Practice.
h. “Massachusetts Practice” means any individual or entity (!whether a
Professional Corporation, Professional Limited Liability Company, or otherwise%) that |

| .
(1) provides dental services in Massachusetts using the name Aspen Dental or (ii) has an

agreement with ADMI related to the pfactice’s provision of dental service!s in Massachusetts.

! J
. . o
i. “New Patient Exam” means any dental examination (of vs:/hatever nature,

whether comprehensive, limited, problem-focused or otherwise) that (a) took pléce ina
Massachusetts Office, and (b) took place betwéen September 12, 2009 and the ];)ate of Entry and

(c) was provided to a Massachusetts Consumer who was receiving a dental examination at an
‘ !

Aspen Dental-branded practice, wherever located, for the first time in hisor het lifetime.
: |

J- “New Patient X-Ray” means a dental x-ray (of whelltever Il'nature) that (a)
took place in a Massachusetts Office, and (b) took place between September 12:, 2009 and the

Date of Entry, and (c) was provided to a Massachusetts Consumer who w:as reé}eiving dental x-
u ;

rays at an Aspen Dental-branded practice, wherever located, for the first time 1ﬁ his or her

|

lifetime. |

|

- |
II. Payments by ADMI !
' !

2. Within fourteen (14) calendar days after the Date of ]Tlmtry, :ADMI shall pay
!

$2,750,000 to the Commonwealth, including for the costs of the investigaiition gind litigation, of

|‘
L
!f |
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; o
which $2.,500,000 shall be deposited into the General Fund and $250,000 shall be for a consumer

! |
relief fund. This payment shall be made by electronic fund transfer to the ’Ofﬁcel of the

Massachusetts Attorney General to an account identified by the Commonvslfealth.j The Attorney

General may expend and distribute funds from the consumer relief fund, in her sole discretion

and in amounts she deems appropriate, to provide restitution or other relief to individuals who at

any time since September 12, 2009 were Massachusetts Consumers and who the Attorney

General in her sole discretion determines suffered an otherwise unremediated ascertainable loss

l

or other cognizable harm as a result of the conduct of Defendant. If any amounts remain in the

'
i

consumer relief fund, the Attorney General shall at a time chosen in her sole disfcretion direct any

residue to the Local Consumer Aid Fund maintained pursuant to G.L. c. 12, § le.
|

3. In addition to the payments described in paragraph 2 above, ADMI shall make

payments totaling at least $750,000 as described in paragraphs 4, 5 and 8

4. Within ninety (90) calendar days after the Date of Entry, ADMI

each Massachusetts Consumer who had no Massachusetts insurance cove

amount for a New Patient Exam and/or New Patient X-Ray (i) by credit c

below.
|

| hall refund (a) to

rage ahd paid any

ard by transmitting the

amounts paid to the credit of that credit card account, (ii) by cash, check dr otherwise (or where

the original payment was by credit card but the transmission required by

section (1) cannot be

b

accomplished because the credit card account is closed or otherwise does|not a(;:cept the refund

. . | :
transmission) by sending by first class mail a check in the amounts paid b;y that Massachusetts

Consumer for that service or services. ADMI shall also send to each such Massachusetts

Consumer by first class mail to the last known address of the Massachusetts Consumer a letter in

the form attached hereto (A) as Exhibit A if ADMI successfully makes the refund transmission

| :
required by section (i) with the letter to be sent within three (3) business days o!|f the successful



refund transmission or (B) as Exhibit B if ADMI is sending a check pursuant 11,0 subparagraph

(a)(ii) in which circumstances the letter shall be sent with the check. |
|

5. Within ninety (90) calendar days after the Date of Entry, ';ADM[I shall refund (a) to

each Massachusetts Consumer who paid any amount for an oral cancer slcreening since
|
December 22, 2014 (i) by credit card by transmitting the amounts paid to the c‘lredit of that credit
: : L .
card account, (ii) by cash, check or otherwise (or where the original payment was by credit card

‘but the transmission required by section (i) cannot be accomplished beca:use tHe credit card
{ |
account is-closed or otherwise does not accept the refund transmission) b:y sending by first class
. . i

. . . : ) | h .
mail a check in the amounts paid by that Massachusetts Consumer for that service or services.

ADMI shall also send to each such Massachusetts Consumer by first clas:s maifl to the last known
. ) : ! ]
address of the Massachusetts Consumer a letter in the form attached here!to (A) as Exhibit C if

¥ v

ADMI successfully makes the refund transmission required by section (1) withlthe letter to be
sent within three (3) business days of the successful refund transmission or (B) as Exhibit D if

ADMI is sending a check pursuant to subparagraph (a)(ii) in which circufnstan’ces the letter shall -

be sent with the check. 7 l i

| .
6. Within one hundred twenty (120) days after the Date of Eflltry, ADMI shall submit

to the Office of the Attorney General a report signed by a corporate ofﬁc:er attesting that it has
|

| .

performed a reasonably diligent review of its records of payments by Massachusetts Consumers
l ‘

i.

|

S |
7. No later than six (6) months after the Date of Entry, ADM|I shall: submit to the

and complied fully with its obligations under paragraphs 4-5.

-Office of the Attorney General a signed report attesting to (i) the total am‘bunts of credit card
: : |

refund transmissions in accordance with paragraphs 4-5 that were received by c'[onsumers and (ii)

I I
L
i !

|



|
|
the total amount of all checks issued in accordance with paragraphs 4-5 that were cashed or
1 , .
deposited. \

8. To the extent that the aggregate amount of credit card refund transmissions and

checks issued in accordance with paragraphs 4-5 that were cashed is less|than $75 0,000, ADMI

shall within fourteen (14) calendar days of its submission of the report deiscribéd in-paragraph 7,

- pay such difference to the Massachusetts Attorney General’s Office. Thei Attorneéy General may

expend and distribute the payment to her Office in her sole discretion and in amounts she deems
|

. |
appropriate, and for any purpose allowed by law, including but not limite:d to distributing funds
|

as described in paragraph 2 of this Consent Judgment. f 1
, ! L

I =
9. Within thirty (30) calendar days of ADMI receiving any Mailing returned by the

. |
U.S. Postal Service because the mailing address was incorrect, ADMI shall have made
|
, , .
reasonable efforts to identify the intended recipient’s correct address and jresend such Mailing, -
|

including, but not limited to, resending any Mailing to any forwarding ad!dress provided by the

!
(

U.S. Postal Service or provided by an address research firm, which may be an c;}nline service
retained by ADMI to obtain an updated address for any person whose Mailing is returned by the

U.S. Postal Service without a forwarding address.

III.  Injunction . !

i

10. For twenty (20) years from the Date of Entry, ADMI and those persons in active
|

concert or participation with them who receive actual notice of the order by personal service or
H !

otherwise, are enjoined from violating G.L. c. 93A, § 2 by any of the follc!)wing;:

a. Engaging in, recpmmending, disseminating, and/or! placing any

Advertisement as follows: |



|
|
-
|
i

i.  Advertisements that state or imply that any service or prﬁoduct ata
i 'l '
Massachusetts office is free unless (1) such service or product is provided witliout any charge to

all patients who seek it without exception or limitation, or (2) the Advertisemefnt Clearly and
Conspicuously discloses any except'ions, reductions and/or limitations on the offer;

ii. Advertisements‘for dentgres or full dentures at or s“tartinig at $299, $399 or
any other price, without Cfear and Conspicuous disclosure, if applicable, ;that the'offer is “per
arch,” is limited to replacement dentures, or is otherwise limited;

. | i
iii.  Advertisements referencing any guarantee Withouti Cleali; and Conspicuous
disclos'ure‘ of (1) the nature and extent of the guarantee, including for the dentulre money Back

: - ]
guarantee that it covers the cost of dentures only and not associated services; (2) the duration of

"the guarantee; (3) the mainner in which the guarantor will perform, including whether a refund,
: , - Col |
repair or replacement is offered, and what anyone claiming under the guarantee must do in order

to fulfill the guarantee, for example, that the tre:ating dentist may require the pa:tient to try

|
readjustment or realigning before fulfilling the guarantee if that is the case; and (4) the identity of

: |
the guarantor; ' - ; :

S
iv.  Advertisements stating or implying “no hidden fees,” “no surprises” or

language to a similar effect, unless-all Advertisements that describe a price of a product or

service Clearly and Conspicuously disclose the full range of fees and ’any‘otherjreasonably

- |
foreseeable additional fees for every product or service specifically referenced in the

|
i
! |
|

_ . I
Advertisement; : T ' : l
v. = Advertisements stating, implying, or suggesting th;.t “Asi)en Dental” or

any Massachusetts Practice works with or accepts “all insurance” unless e!ither: ‘(1) the

Massachusetts Practice accepts coverage provided by the MassHealth pro |gram, or (2) the
‘ ‘ ! o

i
i

{

{ |

i !
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| N
| |
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| |
! |

! |
Advertisements Clearly and Conspicuously disclose that “Aspen Dental” and t;he Massachusetts

Practice do not accept MassHealth coverage (to the extent the Advertise%nents are specifically
. I .

' |
aimed at Massachusetts residents) or that “Aspen Dental” and the Massachusetts Practice do not
. |

{
accept Medicaid coverage generally (to the extent the Advertisements are aiméd more broadly

than just at Massachusetts residents but may reasonably be expected to be seen, heard, or read by
|

e .

Massachusetts residents).

' _ | I

b. Offering or providing training to any Massachusetts Prabtice to engage in,
. 1

! 1
directing or causing them to engage in, or facilitating any communication that an oral cancer

screening adjunct is recommended or “recognized” by the “American Dental Association” or
| )

c.  Communicating or threatening to communicate to iany person information
about a debt which is known to ADMI to be falsé including, without limirtation‘, (1) the failure to
communicate that a disputed debt is disputed and (2) forwarding debts toi collec:;tion agencies for
balances not actually owed, such as for services advertised as free. .
IV.  Release I

11. Upon entry of the Consent Judgment and following full peymenlt of the amount

due under this Consent Judgment, the Massachusetts Attorney General’s Ofﬁcc? shall release and

discharge ADMI from all civil claims that could have been brought by the Atto]rney General’s

. !
Office based on the conduct alleged in the Complaint filed against ADMI under the Consumer

Protection Act, G. L. 93A, §2, or common law claims, including those co’nceming unfair,

| :
deceptive, or fraudulent trade practices. Nothing contained in this paragra!ph sh?ll be construed to
limit the ability of the Massachusetts Attorney General’s Office to enforc;é the cLbligations that

ADMI has under this Consent Judgment. For the avoidance of doubt, the :Attorney General’s
' |
!



|
L
|
|
|
|
t ! .
Office shall not claim any further violation of the Assurance of Discontinuance dated December
|

22,2014 based on the allegations in the Complaint. | ‘

12. This Consent Judgment resolves only the allegations and czlaimsI raised in the
! I =

Complaint filed against ADMI and does not resolve and shall not be deer%ned a :Waiver of any
|
other actual or potential claims the Commonwealth may have against AD:MI ot that ADMI may

!
I

have against any person other than the Commonwealth. It does not resolive any claims by any
' |

party other than the Commonwealth. This Consent Judgment similarly dEées nc;)t resolve any
b |

actual or potential claims by the Commonwealth against any other entity% "

b
1
A
1
' |
!

V. Miscellaneous l
{
i

ove Injunction and this

|
)

o

13. ADMI acknowledges that each of the paragraphs of the ab

R : !

Consent Judgment contain clear and unequivocal commands. !
i .

14. Promptly after the Date of Entry, ADMI shall provide actual no‘éice of the Consent

§ . . . 3 i 3
Judgment to the Massachusetts Practices by electronic mail and shall further confirm with the
. i
» :
Attorney. General’s Office that actual notice was provided to each Massachusetts Practice.
, . |
15. ADMI must create and maintain, for five (5) years after thfe date of creation, -

,|
records necessary to demonstrate full compliahce with each provision of this Consent Judgment,

includipg L | {
a. all submissions to fhe Massachusetts Attorne;f Genieral’sEOfﬁce,
b. all Advertisements; E . !
c. records sufficient to show the Massachusetts Coﬁs{JmerS; billed and/or

| l
I

charged for new patient examinations and/or x-rays and whether such patients had insurance at

the time of the examination and/or x-ray (and if so, which insurance);




i

; |
'” {
P
|

. . . !
d. the content of training of Massachusetts Practices and fqrm documents
' !

created or made available by ADMI relating to oral cancer screening adjuncts; and

e. all communications to any third-party about any alleged debt of a

o
1
. Massachusetts Consumer. 1
|
i

16. ADMI shall comply with all reasonable inquiries and requests ffom the Office of

. |
the Attorney General regarding the implementation of the terms contained within this Consent

| l
Judgment. | !

17. In accordance with the attached Consent, ADMI has waiv:ed all rights of appeal.

ADMI has also waived the requirements of Rule 52 of the Massachusettsf Ruleé of Civil
| ‘

: |

Procedure with respect to the entry of this Consent Judgment. :
| 4

18. This Consent Judgment represents the entire agreement between the

Commonwealth and ADMI concerning the matters addressed herein. , |
| .

19. Nothing in this Consent Judgment shall require the Commfonwealth, the Office of
. | !
the Attorney General or any individual (including, but not limited to, anyone that receives a

payment from ADMI) to pay any amount to ADMI.
|

20. Neither this Consent Judgment, nor any part thereof, including, without limitation,

any statements or notices required by this Consent Judgment, shall be treated or construed as an

admission of liability or wrongdoing, admitted into evidence against ADH\H or lused for any other
. 1 1

: t
purpose in any proceeding, except in a proceeding to enforce the terms of this Consent

Judgment. ADMI does not admit or concede any actual or potential fault, wroﬂgdoing, liability
or violation of law in connection with any facts or claims that have been or couild have been

alleged against it.

I
10
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1

21. At least twenty-one (21) calendar days prior to commencing an laction for

violation of this Consent Judgment, the Attorney General will notify ADI:VII in Ewriting of su;:h

: R
failure to comply; provided, however, that if in the Attorney General’s sc%le dieretion the failure
to comply threatens the health or safety of the citizens of Massachusetts, :the Aﬁorney General
need not provide such notice. |

22. Neither this Consent Judgment, nor any part thereof, inclui,ding,‘Without limitation,

any statements or notices required by the foregoing paragraph or any othm:er paf;%.graph of this
Consent Judgment, shall be construed as providing ADMI the right to cu%re anyi violation of this
Consent Judgment or any right to receive notice of violation beyond the r;otice ;in advance of suit
provided by paragraph 21. :
|

23. Any violation of this Consent Judgment shall be puniéhab:le by (!:ontempt
|

proceedings, or as otherwise proVided by law. i i

24. The provisions of this Judgment shall be construed in accérdanc!,e with the laws of

the Commonwealth of Massachusetts.
|

25. Any notices or communications required to be transmitted} between ADMI and the
:
Commonwealth pursuant to this Consent Judgment shall be provided in V?/riting by first class

t

o !
mail, postage prepaid, and by electronic mail (where provided) to the parties or successors as

follows, unless otherwise agreed in writing.

|
i
|
|
|
|
!
|‘
|
|
|
|
|
|
|
I

11’ |
' !
i




To the Corhmonwéalth of Massachusetts - . To ADMI

|

Ethan Marks Esq ’ - - | Aspen Dental Managemeht, Inc. -
Assistant Attorney Gerieral - - | Attention: Genetal Counsel
Office of the Attorney General - 281 Sanders Creek Parkway
One Ashburton Place o | East Syracuse, New York, 13057
Boston, MA 02108 L S R Lo
| Ethan, W Marks(a)mass gov -+ | With A Copy To: -
Aspen Dental: Management, Inc.

Attention: Chief Legal O
|:311 N. Green Street, 17"
Chicago, Illinois 60607

ficer |
Floor|

: 26 ThlS Court shall retam Jurlsdlctlon of thls case.

SO ORDERED, this 3“1 day of J—omuag‘ 203,

PR

- Justice of the Superior Court

(/So\\\(\ o 3\

12




CONSENT OF ASPEN DENTAL MANAGEMENT, INC. |

Aspen Dental Management, Inc. (“ADMI”), through its officer signing below, admits to

the continuing personal jurisdiction of the Superior Court over ADMI and the subject matter of

this action, and consents to the entry of the Final Judgment by Consent (the “Consent

|
Judgment”) regarding the claims between the Commonwealth and ADMI without trial or

adjudication of any issue of fact or law. In so consenting, the officer of ADMI signing below

certifies that he/she has personally read and understands the Consent Judgmenﬁ and represents

that he/she is authorized to enter into this settlement on behalf of ADMI.

The attorney for ADMI

signing below approves this Consent Judgment as to form on behalf of ADMI..

ADMI waives the entry of findings of fact and conclusions of law pursaant to Rule 52 of

the Massachusetts Rules of Civil Procedure with respect to the claims begtweenl the
|

Commonwealth and ADMI. The officer signing below on behalf of ADIiVII understands that any

violation of this Consent Judgment may result in contempt proceedings

, iJenalties pursuant to

M.G.L. Chapter 934, and any additional penalties and sanctions as are provided by law.

Neither this consent nor any part thereof shall be treated or construed as an admission of

liability or wrongdoing or admitted into evidence or used for any other purpose except in a

proceeding to enforce the terms of this Consent Judgment.
Assented to, waiving all rights of appeal:

o, A
By: .

Richard Parr, Chief Legal Officer
Dated: 48<ifop- Lo , 2022

APprOVed asto form: é‘ O« ,1/(
o

Eric A. Dubelier, Reed Smith LLP, Admitted Pro Hac Vi

Dated:Decepbe, L0, 2022

13
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EXHIBIT A

)
|
I

[Letterhead of ADMI]
[DATE]

L
1
[CONSUMER’S NAME AND ADDRESS] !

Re: Payment pursuant to consent judgment |

_ : |
Dear [INSURED NAME]: i .
Under the terms of a consent judgment with the Office of Massacbusetps Attorney
General Maura Healey; you have received a refund on ,2023 in the amountof $__: on
your credit card in connection with your having paid with that card for a new patient examination
and/or x-ray at a Massachusetts Aspen Dental office. You are entitled tothat refund without any
further action or obligation. ' !

i

If you have any questions, please call (8§ ) -

Very truly yours,

[ADMI REPRESENTATIVE] !

Enclosure

14




EXHIBIT B
[Letterhead of ADMI]
[DATE]

[CONSUMER’S NAME AND ADDRESS] -

Re: Payment pursuant to consent judgment
Dear [INSURED NAME]: |

Under the terms of a consent judgment with the Office of Massachusetts Attorney
General Maura Healey, you are receiving the enclosed check for additional amounts due to you
in connection with your having paid for a new patient examination and/or x-ray at a
Massachusetts Aspen Dental office. - You are entitled to the enclosed check without any further

action or obligation. I i
| |

If you have any questions, please call (8 ) - . | |

Very truly yours,’

[ADMI REPRESENTATIVE]

Enclosure ;

15



EXHIBIT C C
[Letterhead of ADMI] ‘

[DATE]

[CONSUMER’S NAME AND ADDRESS]

| | !

lile: Payment pursuant to consent judgment : ;

| ]

Dear [INSURED NAME]: |

Under the terms of a consent judgment with the Office of Massachusetts Attorney
General Maura Healey, you have received on , 2023 arefund in the amountof §  on
your credit card in connection with your having paid with that card for anloral cancer screening

- at a Massachusetts Aspen Dental office. You are entitled to that refund without any further
action or obligation. | '

If you have any questions, please call (8 ) -

Very truly yours,

[ADMI REPRESENTATIVE] ‘ | |

Enclosure

16 |



EXHIBIT D L

[Letterhead of ADMI]

[CONSUMER’S NAME AND ADDRESS]

[DATE] l

Re: Payment pursuant to consent judgment '
' l
I

Dear [INSURED NAME]:

Under the terms of a consent judgment with the Office of Massachusetts Attorney
General Maura Healey, you are receiving the enclosed check for additional amounts due to you
in connection with your having paid for an oral cancer screening at a Massachusetts Aspen
Dental office. You are entitled to the enclosed check without any further actiori or obligation.

If you have any questions, please call (8 ) -

AN

© Very truly yours,

[ADMI REPRESENTATIVE]

Enclosure

17



