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Commission capably and conduct herself appropriately, at the heightened level of professionalism
and sensitivity required of a leader at a government agency with a social equity mission.

I am removing Chair O’Brien as a commissioner because the sum and totality of her
conduct described below amounts to gross misconduct, and because many of the instances
described below individually constitute gross misconduct. Chair O'Brien also has demonstrated
through her actions that she is unable to discharge the powers and duties of a commissioner.

In responding to the reasons for her potential removal, Chair O’Brien’s mantra has been
that she is doing what [ asked her to do when I appointed her; that is, she is a “change agent.”
5/31/24 Mtg. Tr. 16:17-20. The complaints against her, she repeatedly states, are merely responses
to her efforts to reform a dysfunctional agency where people with bad motives are out to get her
(and have co-opted me to assist them).

[ understand that it can be challenging to change a government agency, but Chair O’Brien
cannot use the excuse of being a “‘change agent” to bully, humiliate, and abuse her colleagues,
much less to interfere with their leave rights. Nor can she shrug off objectively racially insensitive
conduct as the “‘weaponization of HR claims™ against her. Id. at 140:6-8.

As detailed below, the totality of Chair O’Brien’s conduct amounts to gross misconduct
and shows she is incapable of performing the duties of her position, as does each of several of her
discrete actions. The backdrop to my conclusions is Chair O’Brien’s view, repeatedly stated by
her in various ways, that fundamental decency and workplace rules do not apply to her. As
troubling as it is to learn that Chair O’Brien stated to an investigator that, as Chair, she is “not
accountable to anyone [at the Agency]” and cannot be fired unless she is “in a coma,” Ex. T-3 at
TRE MTG 00019, it is worse to watch Commission meetings, preserved forever on video, during

which she publicly ridicules [} the agency’s most senior non-commissioner employee,
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in a manner that interferes with. right to take family leave, and to learn that she thought nothing
of referring to the “blunt instrument” with which she could tcrminatc-. 5/31/24 Mtg. Tr. 38:3-
13. Her attempted explanation of her use of that term—that it represented a “binary choice” for
the commissioners, id. at 38:14—is so lacking in appreciation for the reality of managing the
departure of a senior executive that [ do not credit it. I conclude she used the term “‘blunt
instrument” just the way it sounds: to threaten and intimidate a Commission employee.

Notwithstanding their inexcusable offensiveness, taken individually, one might question
whether the incidents of Chair O’Brien’s racially insensitive conduct amount to gross misconduct.
In combination, and especially with her conduct toward _, [ have no doubt that what she
has done surpasses that standard and warrants her removal.

Despite her prevarication on the topic, there can be no doubt that she used a term she knows
is a derogatory slur that refers to people of Asian descent, and that she knows she should not have
used. Government leaders simply cannot do that. And as the leader of an agency with a social
equity-oriented mission, it was incumbent upon her to exercise heightened awareness of her
actions and words. Similarly, Chair O’Brien’s habit of asking successful Black women if they
know other successful Black women conveys an objectively race-based limitation on the scope of
the listener’s contacts and therefore, particularly in a professional setting, on her capabilities.
Some might call it a “micro-aggression”; I find it unacceptable. Also, Chair O’Brien’s
volunteering to the First Investigator that a Black staff member does not have a trace of an accent
and questioning whether the staff member was born in the United States, like Chair O’Brien’s
unrestrained reference while on the record in our meeting to getting “Irish people mixed up,” id.
at 62:12-13, reinforce my conclusion that Chair O’Brien cavalierly made racially and ethnically

insensitive statements. In her position, such conduct cannot be tolerated.
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Chair O’Brien’s repeated references to CCC Chief _
- as Commissioncr_s “buddy,” which Commissioncr- perceived to

be racially motivated because both [JJjj and ||} are Black, are notable primarily because
Chair O’Brien persisted in doing so even after Commissioner [JJij told Chair O’Brien that
her use of the term in that context was offensive and asked her to stop. At that point, Chair O’Brien
had no reason to continue to use the term other than to mistreat Commissioner [Jjij. Her
needless repetition of the term, knowing it offended Commissioner [JJiJ. makes clear she
intended to harm Commissioner - and adds to the unacceptably long list of the incidents
of Chair O’Brien’s inappropriate conduct.

Which leads back to Chair O’Brien’s flagrant interference with the leave rights, and
bullying, of _ Whatever Chair O’Brien may have thought of -s managerial
abilities—and her concerns may have been entirely legitimate—it did not justify her mistreating
[l in violation of the policies of the CCC, some of which overlap with the laws of the
Commonwealth. Apparently because [ refused to announce [ resignation at Chair
O’Brien’s urging, Chair O’Brien publicly chastised and humiliated -, falsely implying at a
Commission meeting that . had reneged on a promise to announce . resignation, stating that
[ taking family leave would create “chaos” for the CCC, and referring to ] leave in the context
of the Commission being in “crisis.” By other public statements, she disclosed . plan to leave
. job bcforc. was ready to make that announcement and in a way that pul- under an ominous
cloud and deprived [ of a graceful exit from the Commission. In doing so, she not only harmed
_, but she put the entire agency at risk of claims by- and others under the policies

and laws she disregarded.
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Id. at TRE MTG_00002; 5/3/24 Mtg. Tr. 50:15-51:1. The First Investigator also interviewed five
other CCC employees, all of whom requested to remain anonymous due to fear that Chair O’Brien
would retaliate against them for participating in the investigation. Ex. T-3 at TRE MTG_00002.
To protect these individuals’ identities, the First Investigator did not disclose identifying
information about these witnesses and, when possible, presented their statements in the aggregate.
Id. The First Investigator gave all witnesses the opportunity to produce materials relevant to the
investigation. /d. at TRE MTG _00003.

The First Investigator completed a written report on September 2, 2023 (the “First
Report™). See 5/3/24 Mtg. Tr. 27:8-10. The Commission shared the First Report with my office
on September 7, 2023. See Ex. T-13. In the First Report, the First Investigator concluded that
Chair O’Brien’s allegations that _ and - discriminated against - based on
- gender were not supported by evidence or credible witness statements. Ex. T-3 at TRE
MTG 00020. The First Investigator also concluded that |||l s 2llegations that Chair
O’Brien discriminated against . based on [Jfrace were not supported by evidence or credible
witness statements. /d. The First Investigator also made findings related to Commissioner
-s and other CCC employees’ allegations against Chair O’Brien, which [ address below.

E. The Second Investigation.

In July and August 2023, the Commission received additional allegations against Chair

O’Brien from the Commission’s then _, _, and Chair O’Brien’s
I . < (4 at TRE MTG 00024, TRE MTG_00033.

B s 2!lccations were set forth in emails [l sent to the Commission’s Acting Chief People
Officer (Human Resources) on July 28 and 31, 2023, and in a ietter-s attorney sent to
the Commission’s outside counsel on August 31, 2023. See id.; see also Ex. T-12 (8/31/23 Lir.

from P. Washienko to J. Kugell). |l 2!leged, among other things, that Chair O’Brien
11
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interfered with . parental leave rights, berated and threatened to ﬁre. and interfered with.
management authority, tried to force - to resign, and publicly revealed . personal and
confidential information. See Ex. T-4 at TRE MTG_00024. Separately, [ 21cged that

on July 27, 2023, Chair O'Brien engaged in abusive behavior toward - aftcr-

had not prepared a script for the Commission’s public meeting, and that Chair O’Brien asked
I io2ppropriately personal questions about [ <

In August 2023, the Commission engaged a second law firm (the “Second Investigator™)
to investigate these allegations (the “Second Investigation”). The Commission asked the Second
Investigator to make findings of fact and draw conclusions about whether, based on the findings,
Chair O’Brien violated any of the Commission’s workplace conduct policies. Id. The Second
Investigator interviewed eleven witnesses, including Chair O’Brien (with her counsel) on October
23, 2023, and reviewed all materials the witnesses asked the Second Investigator to consider. /d.
at TRE MTG 00032-33. The Second Investigator completed a written report on December 22,
2023 (the “Second Report™). Id. at TRE MTG 00024. The Commission provided the Second
Report to me during the last week of December 2023, which I address in relevant part below.

F. Chair O’Brien’s Suspension and Superior Court Litigation.

After [ watched the video of the Commission’s July 28, 2023 meeting, I met with Chair
O’Brien on July 31, 2023 to discuss my concerns about her conduct at that meeting. See infra at
Section II1.D.8.

On September 7, 2023, Sarah Kim, Deputy Treasurer and General Counsel to the Treasurer
and Receiver General of Massachusetts, sent Chair O’Brien the First Report and the letter from
-s attorney (on which Ms. Kim had been copied). See Ex. T-14. In her email to Chair
O’Brien, Ms. Kim stated that my office would set up a time to discuss the two documents with

Chair O’Brien as soon as possible. /d. That evening, Chair O’Brien acknowledged receipt of the
12
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documents and stated that she looked forward to providing her response. Ex. T-15. On the
afternoon of September 11, 2023, I met with Chair O’Brien and her attorney to discuss the First
Report and the letter from [ s attorney. See Ex. T-11. Based on the seriousness of the
allegations, and my concerns about how she comported herself at the July 28, 2023 meeting, on
September 14, 2023, I suspended Chair O’Brien with pay from the Commission pending further
evaluation of the allegations. See Ex. T-6.

On September 28, 2023, Chair O'Brien filed a lawsuit in Suffolk County Superior Court,
seeking injunctive relief to end her suspension and to reinstate her as Chair of the Commission.
See Dkt. 1. On October 4, 2023, I provided Chair O’Brien with a statement of reasons for her
suspension with pay and potential removal as a commissioner, scheduling an initial date
(November 7, 2023) for a meeting with me at which she would have an opportunity to be heard on
those reasons (the “Meeting™). See Ex. T-7. On October 5, 2023, Chair O’Brien notified the Court
that she was continuing indefinitely (that is, choosing not to have the court consider) her motion
for a preliminary injunction. See Notice of Continuance, O Brien v. Goldberg, No. 2384CV02183
(Mass. Super. Oct. 5,2023).

By agreement with Chair O’Brien through counsel, the Meeting was postponed to
December 5, 2023, in part to provide time for me to prepare a protocol for how the meeting would
be conducted and to allow time for the Second Investigator to complete her investigation and any
report she might make. Dkt. 9 at 3. On November 17, 2023, my outside counsel shared with Chair
O’Brien’s counsel a protocol for the Meeting. Dkt. 9 at 4. On November 22, 2023, [ wrote to
Chair O'Brien to notify her that, although the Second Investigator had not yet completed her
investigation, in order not to delay the Meeting, Chair O’Brien’s opportunity to be heard as to the

findings in the First Investigator’s report would begin on December 5, 2023. Ex. T-8. I also
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record 22 exhibits (marked T- ), including four videos; Chair O’Brien submitted 44 exhibits
(marked C-_ ), including seven video and audio files. In addition to attending all Meeting
sessions, I have reviewed and considered all materials in the record in preparing this written

decision.

III. FINDINGS OF FACT RELEVANT TO THE GROUNDS FOR REMOVAL

The following findings of fact are derived from the materials submitted into the record by
Chair O’Brien and me, and from written and oral testimony presented as part of the Meeting. In
making these findings, I do not rely on statements in the First Report from witnesses who the First
Investigator did not identify by name. This is because the Officiant, in response to Chair O’Brien’s
objection, concluded that those statements (i.e., from witnesses who requested anonymity due to
fear of retaliation from Chair O’Brien and who were not named in the First Report) “lack . . .
reliability and trustworthiness™ and therefore “cannot be used . . . as evidence to support a ruling.”
T. Maffei, Memorandum and Ruling Regarding Shannon O’Brien’s Objections to the
Admissibility of Anonymous Sources in the First Report at 14-15 (June 12, 2024). For reasons
conveyed to the Officiant by my counsel, 1 disagree with the Officiant. The Officiant thus
concluded that those statements may “remain in the record as an offer of proof.” Id. Accordingly,
although my findings of fact in this Section, and my conclusions in Section IV, are not based on
statements in the First Report attributed to unnamed witnesses, I make my findings without
prejudice to my making supplemental findings and conclusions below (see infra Section VI) that
take those unattributed statements into account.

A. Chair O’Brien and Chair O’Brien’s Understanding of Her Position.

Prior to joining the Commission, Chair O’Brien served in several prominent leadership
roles. For example, she served as State Treasurer and Receiver General of the Commonwealth of
Massachusetts from 1999 to 2003, and she was the CEO of the Girl Scouts Patriots Trail Council
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credibility of Chair O’Brien’s testimony regarding what she told the First Investigator about this
remark. During the Meeting, Chair O’Brien denied telling the First Investigator that she should
not have used the term “yellow.” 5/31/24 Mtg. Tr. 133:19-22 (“Q. Chair, you told [the First
Investigator] that you should not have used the term yellow, correct? A. No.”). Yet Chair O’Brien
represented to both the Superior Court and the Appeals Court that she “acknowledged to
Investigator 1 that she should not have used the real estate developer’s exact words.” Dkt. 9 at 20;
App. Dkt. 3 at 20 n.22. She also admitted that her representation to the court was “not false.”
5/31/24 Mtg. Tr. 136:6-10. I find Chair O’Brien was dishonest during the Meeting about her
discussion with the First Investigator regarding her use of the racial slur, and that she made the
statements to the First Investigator as reported in the First Report.

Relatedly, I find that Chair O’Brien has repeatedly attempted to elude accountability for
making the statement by offering the justification that she was simply repeating what a “well-
known and respected African-American real estate developer” said first. Dkt. 9 at 19-20; App.
Dkt. 3 at 20 n.22; 5/31/24 Mtg. Tr. 27:19-28:10 (“These were his words, not mine.”). Chair
O’Brien also refused to concede during the Meeting that she should not have used the term when
recounting what the real-estate developer said, retorting that she would only concede that her use
of the term has been “weaponized against [her].” 5/31/24 Mtg. Tr. 133:1-12. Chair O’Brien also
justified her use of the term by arguing that she did not use it in reference to “an Asian individual.”
Id at 28:13-15. I find that to be a distinction without a difference. As Coxﬁmissioncr Roy, who
was present when Chair O’Brien used the term, testified, Chair O’Brien was referring to the Asian
community. Jd. at 209:12-15 (“[S]he was referring to communities, communities of color.”).

Chair O’Brien made the statement during an executive session of a Commission meeting. /d. at
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208:14-21. And again, Chair O’Brien has acknowledged that “referring to Asian people as yellow
is derogatory.” Id. at 131:12-14.
2. Commissioner [} s Complaint.

In a memorandum dated May 24, 2023, Commissioner - made a “[flormal
complaint” about Chair O’Brien to the Commission’s Acting Chief People Officer (“CPO”).
Ex. T-3A at TRE MTG _000142-44. The memorandum detailed several allegations about Chair
O’Brien’s behavior and statements, which Commissioner [JJij believed had “racial motives
and biases” and made the Commission “a challenging environment to work in.” Id at TRE
MTG 000142. The First Investigator interviewed Commissioner- about - complaint
as part of the First Investigation. Ex. T-3 at TRE MTG_00002. I address the allegations of
Commissioner [ i] that are relevant to my decision.

a. The “Lydia Edwards” Comment.

Commissioner- alleged in . complaint that Chair O’Brien, in conversations with
others, often referenced individuals who Chair O’Brien perceives to share a similar ethnic or racial
background as the person with whom Chair O’Brien is speaking. Ex. T-3 at TRE MTG 00015.
Commissioner -, who identifies as a - of color, id. at TRE MTG_00014, stated that
this occurred to [Jj in March 2023, when Chair O’Brien said to Commissioner [ 1 don’t
know [State Senator] Lydia Edwards|,] you probably know her.” Ex. T-3A at TRE MTG 00144,
Senator Edwards is Black. Ex. T-3 at TRE MTG _00015; see also Dkt. 9 at 20 (Chair O’Brien
describing Senator Edwards as a “wom[a]n of color”). Commissioncr- indicated in.
memorandum and to the First Investigator that she never told Chair O’Brien that ] knew or had
any affiliation with Senator Edwards. Ex. T-3A at TRE MTG_00144; 5/30/24 Mtg. Tr. 66:2-6;
see also 5/3/24 Mtg. Tr. 104:17-19 (Commissioner - told the First Investigator in -

interview that she did not know Senator Edwards). Commissioner [[Jij believes that Chair
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O’Brien’s assumption that Commissioner - knows Senator Edwards was motivated by
racial bias, i.c., “assuming that all people of color know one another.” Ex. T-3 at TRE
MTG 00015.

I find that Chair O’Brien made this statement to Commissioner ] because she
implicitly admitted making it. See 5/31/24 Mtg. Tr, 31:3-4 (“I thought it was reasonable that they
likely crossed paths at some time.”). Chair O’Brien, however, disputes that she made the comment
based on a racial assumption. She contends that it was reasonable to believe Commissioner
- and Senator Edwards “crossed paths™ because they are both “activists and leaders in
Boston’s communities of color,” have been involved in Democratic campaigns and cannabis policy
work, and Senator Edwards was previously a Boston City counselor and Commissioner ||}
lives in Boston. Id at 30:22-31:20.

Although Chair O’Brien offers possible explanations for why Commissioner- and
Senator Edwards might know each other (or, at least, know of each other), I find Chair O’Brien
made the comment at least in part because of an assumption that Commissioner [ knew
Senator Edwards because they are the same race. For one thing, in a court filing Chair O’Brien
pointed to Commissioner- and Senator Edwards’s race when explaining why she thought
they knew each other. See Dkt. 9 at 20 (“Senator Edwards and Commissioner - are both
- of color who are government officials in the Boston area.”); App. Dkt. 3 at 21-22 n.25
(same). For another, the First Investigator reported that Chair O’Brien made similar assumptions
about the First Investigator, who is Black, during her interviews. The First Investigator, a neutral
professional, explained that she “directly experienced and was subjected to Chair O’Brien’s
references, comments and remarks regarding BIPOC [Black, Indigenous, and People of Color]

business leaders and politicians, with Chair O’Brien, at times, stating to this investigator, ‘You
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Commissioner Concepcion and Commissioner-, both - of color, had applied for the
position. Id. In support of . complaint, Commissioner - pointed to Chair O’Brien’s
responses to inquiries from blogger/journalist Grant Smith Ellis. /d.; see also C-41 (recording of
January 12, 2023 interview). Having reviewed the video of Chair O’Brien’s response to Ellis, 1
find that Chair O’Brien implied that the other candidates were not qualified for the Chair position.
The First Investigator also reported that Chair O’Brien said during an interview that
“Commissioner - never would have been appointed as [CCC] Chair, but maybe
Commissioner Concepcion would.” Ex. T-3 at TRE MTG 000016 (emphases and alteration in
original). The First Investigator found that it was “plausible that Commissioner - like
Ellis, “perce-ived Chair O’Brien as stating that Commissioner ] was not qualified for the
role of CCC Chair” ld

The First Investigator asked Chair O’Brien whether she had publicly stated that
Commissioner - or other candidates were not qualified to be the Commission’s Chair.
According to the First Investigator, Chair O’Brien “did not directly answer the question nor
explicitly deny that her remarks may have created the impression that she thought Commissioner
-, as well as other CCC Chair candidates, were not qualified for the role.” Ex. T-3 at TRE
MTG 00016. Instead, Chair O’Brien explained that she told Ellis to look at the enabling statute
(M.G.L. ch. 10, § 76(a)), which indicates the background experience (corporate management,
finance, or securities) required to be the Treasurer’s appointee to the Commission, and that she
satisfied the criteria. /d.

While this too was inappropriate and unprofessional, in that Chair O’Brien commented
negatively to a blogger about the qualifications of her colleagues on the Commission, I do not find

Chair O’Brien’s comments to the blogger were racially motivated.
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d. Additional Findings Regarding Cummisséuner-g
Complaint.

Chair O’Brien has sought to cast doubt on the veracity of Commissioner -s
complaints by questioning Commissioner -s motives. She contends that Commissioner
I 12s a vendetta against her. 5/31/24 Mtg. Tr. 30:19-21. Chair O’Brien also testified at
the Meeting that Commissioner ] ¢campaigned” to be named Chair and was “deeply
disappointed” when-did not get therole. d. at 30:17-19. As aresult, Chair O’'Brien contends,
Commissioner [l has “had it out for” Chair O’Brien since the start of Chair O’Brien’s
tenure. See id. at 30:19-21. Chair O’Brien separately made a point to present testimony from
multiple witnesses about Commissioner -s interest in succeeding Steven Hoffman as the
Commission’s Chair in 2022, See C-42 (Affidavit of Edward J. Farley)'® at § 10; 6/17/24 Mtg. Tr.
17:5-20 (Testimony of S. Hoffman). Chair O’Brien’s counsel also suggested that Commissioner
-5 complaints should be discounted beca.usc- “wanted [Chair O’Brien’s] job, and still
wants the job,” and is “self-interested.” 6/17/24 Mtg. Tr. 56:11-15.

The thrust of Chair O’Brien’s proffer of evidence regarding Commissioner -s
motives is that Commissioner -s allegations must be fabricated, or at least viewed with
significant skepticism, because Commissioner - is purportedly gunning to take Chair

O’Brien’s job. I find this theory to be wholly speculative and unsupported. To the contrary, Chair

10" Attempting to show that Commissioner - wanted to be Chair of the CCC seems to be
the primary, if not sole, even arguably material point of the Written Testimony of Edward J. Farley.
For the reasons set forth below, see infra at 30, Chair O’Brien’s theory that Commissioner

fabricated claims against Chair O’Brien because Commissioner [JJj wanted to have
Chair O’Brien removed so [Jj could be Chair is far-fetched and without evidentiary support in the
record. In all events, I do not credit Mr. Farley’s Written Testimony. Among other things, he
refused to answer under oath and largely ignored altogether the written questions that I asked him.
At the same time, if [ did credit Mr. Farley’s Written Testimony, it would not change any of my
findings or conclusions herein.
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O’Brien has admitted to the factual underpinnings of several of Commissioner -s claims,
even though she disagrees with Commissioner -s perception of events. Based on the
evidence before me, I cannot draw Chair O’Brien’s desired inference: that Commissioner
-s past and purported ongoing interest in the Chair position, combined with .
disappointment that Chair O’Brien received the appointment to that role instead of ., made.
so vindictive as to present fictional or embellished complaints to oust Chair O’Brien from office.
[ find it disappointing, unseemly, and, frankly, either paranoid or manufactured, that Chair O’Brien
would insinuate a colleague would “weaponize” feelings of being marginalized and treated
differently because of [ race to try to force Chair O’Brien out of office and somehow secure the
Chair position for herself.'" 5/31/24 Mtg, Tr. 140:6-8.
3. The “Articulate” Comment.
The First Investigator asked Chair O’Brien about a statement Chair O’Brien allegedly

made in October 2022 about the CCC’s Constituent Service Associates. Ex. T-3 at TRE

' In a further attempt to cast doubt on the veracity of complaints made against her, Chair O’Brien
asserted at the Meeting that the Commission has a “toxic culture [that] has resulted in the
weaponization of false human resources claims because of personality differences,” 5/31/24 Mtg.
Tr. 18:22-24, and contended that she has “been the victim of weaponization of HR claims,” id. at
140:6-7. She points a finger at_ specifically for allegedly “us[ing] the staff. controlled
to . . . lodge false accusations to force [her] out.”™ Id. at 23:16-18. Based on my review of the First
Report (including s and Commissioner [} s complaints) and the Second Report
(including s and 's complaints), as well as testimony at the Meeting and
record materials, [ do not see a basis to conclude that the complaints made against Chair O’Brien
were done in anything other than good faith. | also do not see evidence that they were somehow
orchestrated by . The fact that the Investigators found that some claims against Chair
O’Brien could not be substantiated (e.g., -s) or that they did not amount to a CCC
policy violation (e.g., -'s) does not indicate bad faith or fabrication. Iflogic compelled
such an inference, then Chair O’Brien’s complaints of gender discrimination against

and [} both of which the First Investigator found were unsupported—would need to be
considered to have been made in bad faith, too. Presumably, Chair O’Brien would strongly resist
that conclusion, and with fair reason. On the record before me, I do not question the sincerity of
any complainants in the Reports (including Chair O’Brien) or have a credible basis to find that
fictitious claims were “weaponized” against Chair O’Brien.
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this issue (and generally with respect to the First Report). I also find the fact that Chair O’Brien
made a race-related statement like this to the First Investigator buttresses the likelihood she made
other race-related statements.

I also take note of an unprompted comment that Chair O’Brien made during the Meeting.
While Chair O’Brien’s counsel was cross-examining the Second Investigator, he accidentally
referred to Chair O'Brien as ‘o Brien.” 5/2/24 Mg Tr. 62:7-10. Another of Chair
O’Brien’s counsel offered a correction: “Shannon. Shannon O’Brien.” Before Chair O’Brien’s
counsel could resume his questioning, Chair O’Brien blurted out, “You're getting all us Irish
people mixed up.” /d. at 62:12-13. Chair O’Brien’s ethnicity-focused interjection in the context
of a meeting to address, among other things, whether Chair O’Brien has been insensitive about
such matters, was shocking. Her comment reinforces the credibility of witnesses’ reporting to the
First Investigator that Chair O’Brien made racially, ethnically, and culturally insensitive
statements in the workplace. It also makes even clearer that she lacks the sensitivity and discipline
to refrain from making comments that are ethnically and racially tainted.

D. Chair O’Brien’s Conduct Toward ||| -

The Second Investigation primarily concerned -s allegations against Chair
O’Brien. The Second Investigator concluded that “'some, but not all, of Chair O’Brien’s behavior
toward [-] violate[d] Commission policies.” Ex. T-4 at TRE MTG 00033. I summarize
below the findings relevant to my decision, with additional references to other relevant testimony

and materials in the record.

1. s Service as [ of the Commission.
B 2 the Commission’s ||| < T-4 at TRE MTG_00025.

. served in that role from December 2017 until . resigned in early- 2023. Id. at TRE

MTG_00024-25 & n.2; 6/17/24 Mig. Tr. 10:4-9. As [ GG T s e
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performance improvement plan and . never told _ . was being considered for
termination due to . shortcomings as a manager. 6/17/24 Mtg. Tr. 13:14-15, 21:24-22:18. Chair
O’Brien thought it was “clear from the outset” that [ ij was not doing[Jj job, 5/31/24 Mtg.
Tr. 37:3-5, and that . performance worsened over time, id. 169:9-15.

As _, _ served “at the pleasure of the commission,” which the
enabling statute defines to be the five commissioners. M.G.L. ch. 10, §§ 76(a), 76(j). Witnesses
expressed differing opinions, however, as to whom [l reported at the Commission.
Mr. Hoffman testified that the enabling statute was not clear as to whether _ reported to
the Chair as opposed to all commissioners, “and that was a source of debate.” 6/17/24 Mtg. Tr.
11:7-14. The Second Investigator testified that she understood [l to report to all five
commissioners. 5/2/24 Mtg. Tr. 34:20-35:16, 38:22-39:2. Chair O’Brien, meanwhile, believes
_ reported directly to her, pointing to an undated job posting for the _
position that states the ||| Q]SS reports to the Commission’s Chair. 5/31/24 Mtg. Tr.
36:20-23; Ex. C-3 at CHAIR 026; ¢f. 6/17/24 Mtg. Tr. 11:15-18 (Hoffman testifying he did not
recall an internal document stating the _ reported to the Chair).

Over time, and before Chair O’Brien joined the Commission, [JJJJij began to feel
burned out. Ex. T-4 at TRE MTG 00025. Shortly after Chair O’Brien assumed her position,
_ told Chair O’Brien that. might not stay at the Commission much longer. /d. In
February 2023, _ told the commissioners that . was interviewing for a job outside of
the CCC. Id.

2. Berating and Threatening to Fire _

_ “alleged that Chair O’Brien continually berated- and threatened to ﬁre.,

repeatedly claiming she had a ‘blunt instrument’ at her disposal to address the problems she

believed needed to be fixed at the Commission, i.e., if [Jj would not fix those problems, she
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would exercise the blunt instrument of termination.” Ex. T-4 at TRE MTG_00038. As examples,
_ told the Second Investigator that Chair O’Brien (1) used the term “blunt instrument”
in reference to possibly terminating -s employment in a conversation in March or April
2023; (2) shouted at ||} in fall 2022 about the CCC’s communication staff’s handling of
questions about her former affiliation with a Commission licensee; and (3) demanded
-s resignation before the Commission’s July 27, 2023 public meeting (which [ address
in another section below). /d. at TRE MTG 00025, TRE MTG 00038.

I find that Chair O’Brien engaged in this alleged conduct because she admitted to the
Second Investigator that these interactions occurred. /d. at TRE MTG_00038. Like the Second
Investigator, | also find that the Chair’s shouting at [[JJl] “bccause she was angry about how
the communications team handled inquiries about her [was] intimidating.” Jd. at TRE
MTG 00039.

With respect to the March/April 2023 conversation, the Second Report explains that Chair
O’Brien used the term “blunt instrument” while speaking with [JJJJJJJJi] about her belief that
_ was not doing enough to address problems she saw at the Commission. Ex. T-4 at
TRE MTG_00025. Chair O’Brien told the Second Investigator that she conveyed to |||
that .“could be fired,” and that . needed to be “held accountable” and “fix” the Commission.
Id. at TRE MTG_00038; 5/31/24 Mtg. Tr. at 36:20-38:2 (similar). The Second Investigator found
Chair O’Brien’s account to be consistent with how _ described how Chair O’Brien
would berate [JJj: 1ecturing [JJj about “how this place sucks because of” [, telling [ was
a terrible manager, and accusing - of hiding incompetence among . staff. Ex. T-4 at TRE
MTG_00038. _ also told the Second Investigator that Chair O’Brien used the term

“blunt instrument™ repeatedly. /d. at TRE MTG_00038-39. The Second Investigator found that
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_ because the Commission’s enacting statute provides that only an affirmative vote of
three commissioners (i.€., not just her) could remove_ as _ 5/31/24
Mtg. Tr.38:3-13. She also said it represented the “binary choice” commissioners have with respect
to hiring and firing the _ Id at 38:14-21. 1 question whether this is merely a
post-hoc justification for why she used the term. In any event, I find that as an experienced
manager, Chair O’Brien knew or should have known that using the term “blunt instrument” when
informing an employee that . employment could be terminated could reasonably be perceived
as threatening,
3 May 22, 2023 Discussion.

On May 22, 2023, before the Commission’s public meeting, [ i 2nd Chair O'Brien
discussed || s potential departure from the Commission. Ex. T-4 at TRE MTG_00026.
According to Chair O’Brien, _ told her that . planned to announce at the meeting that
. would be resigning in December and that . would take parental leave starting in September,
after ] completed [ parental leave. 5/31/24 Mtg. Tr. 70:22-71:11. In response, Chair
O’Brien says she asked _ not to announce . plans that day because at the time the
Commission was in the process of conducting searches for multiple high-level positions. /d.
41:11-17, 72:3-9. | did not announce any plans at the May 22 meeting. Ex. T-4 at TRE
MTG_00026.

4. July 13,2023 CCC Public Meeting.

On July 13, 2023, the Commission held a public meeting. See Ex. T-4 at TRE

MTG 00028; Ex. T-16 (July 13, 2023 CCC Public Meeting recording at 2:28:00 to 2:30:30). The

five commissioners and _ were present at the meeting. See Ex. T-16. During the

meeting, _ addressed the implementation of a new — role. 1d.

Chair O’Brien stated that, as the Commission prepared to create the next year’s budget, she would
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like the CCC to perform an organizational assessment. Id. She then commented on the
Commission’s work “five years in,” queried whether it has the right structure and positions, and
emphasized the importance of having a conversation about how the CCC functions, “being mindful
of .. ,-s personal issues . . . in terms of having a new child . . . . Id. - responded:
“Personal issues?” Id. Chair O’Brien then said: ¢, . . not personal, but this came up when you had
a new child, and you were out for a couple weeks .. ..” Id."

I find that Chair O'Brien referred to [ ifs having a new child as a “personal issue”
because there is video recording establishing that she did. Based on my viewing of the video
recording, [l s surprised reaction to Chair O’Brien’s comment makes clear the comment
was unwelcome and that . found it off-putting. See also Ex. T-4 at TRE MTG 00038 (Second
Investigator finding _ felt Chair O’Brien’s comments at the July 13 meeting were
unwelcome). I also find, like the Second Investigator found, that describing something as a
“personal issue” can have a negative connotation. Ex. T-4 at TRE MTG 00036. As the Second
Investigator explained, ““calling parental leave an ‘issue’ suggests it is a problem.” Id. Indeed,
that is how _ perceived it. According to the Second Investigator, _ found
Chair O’Brien’s remarks to be troubling and felt they implied.should not take additional parental
leave. 5/2/24 Mtg. Tr. 82:10-12. Further, I find Chair O’Brien made her comment in a public
setting, in front of _’s colleagues, which amplified the potential for embarrassment.
Chair O’Brien is a seasoned public official who knew she was speaking publicly and being

recorded. She spoke deliberately and had plainly given thought to her comments. Any suggestion

' I s ci:iid was borron [ ) B . £ T-4 2t TRE MTG_00026. [ took
parental leave, whick the Commission had approved, from Monday, June l to Friday, June .,
2023. Id.
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that she did not intend to refer to ||l s parental leave as a “personal issue” negatively

would be disingenuous.
S July 18, 2023 Conversation.

On July 18, 2023, . Chair O’Brien, and another Commission employee had a
conversation that was the focus of some of [} s allegations. T-4 at TRE MTG_00036.
During this discussion, Chair O’Brien referred to her own, brief parental leave. Ex. T-4 at TRE
MTG 00037 (noting Chair O’Brien admitted discussing her leave with || D; 5/31/24 Mtg.
Tr. 41:4-8 (admitting same). Although Chair O’Brien denies that she intended to be critical of
_ in describing her brief leave, the Second Investigator found that Chair O’Brien’s
comment caused [[JJJiJ to fee! Chair O’Brien was pressuring [JJj not to take longer leave.
Ex.T-4 at TRE MTG_00037. Based on the Second Investigator’s assessment, I adopt that finding.
Although the Second Investigator did not make any finding as to Chair O’Brien’s intent, 5/2/24
Mtg. Tr. 47:3-49:17, 1 find that Chair O’Brien, as a highly experienced public official, supervisor,
and manager, knew or should have known that, in the context of talking to ||| i 2bout I}
parental leave, referring to her substantially shorter parental leave while she served in an important
management role would likely make any employee also in an important public management role,
and as to whom Chair O’Brien was in a supervisory relationship, question ‘bility to exercise
. full leave rights.

6. July 27, 2023 Conversation and CCC Public Meeting.

On Thursday, July 27 and Friday, July 28, 2023, the Commission met to discuss publicly
their draft social equity regulations. Ex. T-4 at TRE MTG 00031. Before the July 27, 2023 public
meeting, _ and Chair O’Brien spoke in Chair O’Brien’s office. /d According to the
Second Report, Chair O’Brien’s and -s recollection of that conversation differ, but they

“agree that Chair O’Brien was frustrated because she was not sure how the meeting would run that

39

040



day and |_] had not returned her call earlier in the week; [_] said . was going

to take leave beginning that Monday (July 31); and [} wes upset because [Chair
O’Brien| had made calls about replacing [} 7. at TRE MTG_00042. On the remaining aspects
of the conversation, the Second Investigator generally credited Chair O’Brien’s recounting. /d.
The Sccond Investigator ultimately found that [} initially agreed to announce JJ§
resignation that day, as had been ] plan in May, but then Chair O’Brien and [} 2ot into
an argument when Chair O’Brien admitted to _ that she had been calling people about
finding someone to succeed - Id. at TRE MTG 00043. Chair O’Brien then “more assertively
demanded” || s resignation, [ 2grecd to provide it “someday” (i.e., not that
day), and then [} indicated JJJ would be taking leave starting Monday, July 31. Id.; see
also id. at TRE MTG 00038 (noting that Chair O’Brien admitted she demanded -s
resignation before the July 27 public meeting). Iadopt the Second Investigator’s finding as to how
Chair O'Brien’s conversation with |||l occurred.

The commissioners and - then met in person for the Commission’s public
meeting. At the conclusion of the meeting, Chair O’Brien questioned ||l 2s follows:

Chair O’Brien: ‘H}[I)irector, do you have any comments you’d like to make?”
: “Not at this time.”
Chair O’Brien: “Are you going to be making any announcements today?”
: “No.”
Chair O’Brien: “When are you going to be making your announcement?”
I ¢ After I've been able to have discussions with colleagues.”

Ex. T-17 (July 27, 2023 CCC Public Meeting recording at 6:56:00 to 6:57:00).

I find that, in the end-of-mecting questioning, even though Chair O’Brien knew that
_ did not intend to make any announcement that day about resigning, she was pressuring
I - announcc.resignation and potentially [ plan to take leave beginning on July 31.

Although an outside observer may not have known what announcement Chair O’Brien was seeking
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to elicit,-lainly understood, as .eXplained that..vould make.mnouncement

af‘ter-had an opportunity to speak with colleagues. I also find that Chair O’'Brien’s pressuring
of [ to make an announcement, despite knowing from their earlier conversation that
_ was not going to make an announcement that day, was deliberately and unnecessarily
hostile.

On the morning of July 28, 2023, || sent 2 complaint to the Commission’s Acting
Chief People Officer about Chair O’Brien. See Ex. T-4A at TRE MTG _00201-04. The complaint
outlined several allegations regarding Chair O’Brien’s conduct toward - Id. Among other
things, [l stated in [ email, “I now actively question whether it is appropriate for me to
use the remaining 10 weeks of parental leave and what consequence I may suffer if  do.” Id. at
TRE MTG_00202-03.

e July 28, 2023 CCC Public Meeting.

The next day, on July 28, 2023, the commissioners reconvened by video conference to
continue their public meeting regarding the draft social equity regulations. Chair O’Brien had
made plans two months earlier to go to Las Vegas to celebrate her sister’s birthday and she needed
to leave the meeting early to catch a flight (as she had told the other commissioners). 5/31/24 Mtg.
Tr. 102:14-23. Shortly before leaving the meeting, Chair O’Brien took an agenda item out of order
to address “New Business Not Anticipated at Time of Posting.” Ex. T-4 at TRE MTG_00031-32;
Ex. T-18 (July 28, 2023 CCC Public Meeting recording at 2:37:30 to 2:51:30).

Still in a public session, Chair O’Brien began by describing to the commissioners her
conversations with [l or May 22 and July 27, announcing that [} was planning
to resign at the end of the year and that . would be commencing “family leave” starting on
Monday. Ex.T-18. Chair O’Brien then explained she had consulted with “labor attorneys™ about

B s 010 to take leave and referenced a 30-day notice requirement for taking such leave.
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Id. She commented about wanting to respect the legal rights of employees to “enjoy their family
leave,” but immediately thereafter said that the Commission was “in crisis.” Id. She added that
she wanted to provide notice to the commissioners so they would have time to prepare for the
discussion and noted they might need to enter executive session to protect -s rights. Id.

After Chair O’Brien concluded her initial remarks about _, Commissioner
Camargo raised her hand to comment. /d. Commissioner Camargo, who appeared stunned by
Chair O’Brien’s comments, said that she needed “a moment to process; that was a lot, [ think a
little inappropriate.” Chair O’Brien responded, “It is.” Id. Commissioner Camargo continued by
saying, I think it is highly inappropriate,” and then decided she needed more time to collect herself
before speaking further. /d. Commissioner Concepcion, who also appeared alarmed, spoke next,
explaining why she thought the commissioners should “put a pin in” what Chair O’Brien raised.
Id. Chair O’Brien responded that she did not think what she was raising was “inappropriate.” /d.
Rather, she explained, her announcement was her responding to -s telling her the day
before that . was about to take leave . is entitled to, but it creates chaos for us.” Id.
Commissioner Camargo then commented that she thought everyone was “in shock,” to which
Chair O’Brien said, “I was.” Id. Commissioner Bruce Stebbins, who also appeared uneasy about
the discussion, then addressed Chair O’Brien and said, “I just want to be mindful of the
conversation you just initiated ... and obviously wanting to make sure that we’re not infringing
upon anybody’s — anybody’s rights as an employee.” Id.

Chair O'Brien then reiterated that she wanted to provide enough notice “to protect the
functioning of the Commission and protect the rights of all employees” to their leave. Id. She
also said that she knew “this is uncomfortable,” adding “trust me—my jaw dropped yesterday.”

Id. At the conclusion of the approximately 13 minutes of discussion, Commissioner Camargo
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commented that she wanted to clarify when she used the word “shock,” she meant that she was
surprised the Commissioners were “having this conversation right now, in public.” Id. The
meeting then resumed its business as previously planned, although Chair O’Brien only remained
in the meeting for approximately 30 minutes longer and then left around 50 minutes before the
meeting ended.

Chair O’Brien and the other commissioners made these statements publicly and on video,
so I do not need to determine whether they said them; they did. That said, | need to address one
point about what Chair O’Brien said on July 28. During the Meeting, Chair O’Brien asserted that
she never said _’s leave was “highly inappropriate,” but that it was Commissioner
Camargo “who made the statement.” 5/31/24 Mtg. Tr. 44:4-7. Chair O’Brien appears to have
been making the point that the Second Investigator mistakenly misattributed the words “highly
inappropriate” to Chair O’Brien. See id. at 163:18-165:24;"% see also Ex. T-4 at TRE
MTG 00032. As is clear in the video, Chair O’Brien did not say the words “*highly inappropriate”
during the July 28 meeting. I do not agree, however, with Chair O’Brien’s contention that she
never implied _’s use of leave was inappropriate, or with her insinuation that
Commissioner Camargo’s use of the term “highly inappropriate” was a reference to _’s
actions. 5/31/24 Mtg. Tr. 165:22-24.

After Chair O’Brien’s initial announcement about _’s plans, Commissioner
Camargo said, “that was a lot, I think a little inappropriate,” to which Chair O’Brien responded,
“it 1s.” Ex.T-18. Commissioner Camargo then said, “I think it highly inappropriate.” Id. From

the context, it is clear Commissioner Camargo was indicating that she thought Chair O Brien’s

'S During Chair O’Brien’s testimony on this point, she incorrectly stated that the First Investigator,
rather than the Second Investigator, reported about Chair O’Brien’s statements during the July 28
public meeting.
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comments were inappropriate. See id. This is confirmed by Commissioner Camargo’s later
explaining that when she said she was in “shock,” she meant it was surprising the commissioners
were “having this conversation right now, in public.” Id. Chair O’Brien, meanwhile, responded
“it 1s” when Commissioner Camargo said, “I think it is a little inappropriate.” /d. Chair O’Brien
plainly did not believe her own comments were inappropriate, as Commissioner Camargo did.
Chair O'Brien therefore could only have been indicating by her retort that she thought
B s covrse of action, including ] plan o wke parenial teave, was inappropriate.
Indeed, Chair O’Brien made other remarks on July 28 conveying her view that [ s
actions were inappropriate, including her referencing discussions with “labor attorneys” and a 30-
day notice requirement; indicating his leave would ““create chaos” for the Commission; and sharing
that her “jaw dropped” when - had spoken with her about .Jians to take parental
leave.

Chair O’Brien offered several reasons why she chose to announce -s plans
publicly on July 28. 1 do not find these explanations to be credible or to justify her conduct. To
start, ]| do not find Chair O’Brien to be credible when she says she needed to make the
announcement at the July 28 public meeting because she was concerned -s absence
would hinder the Commission’s ability “to do its business.” 5/31/24 Mtg. Tr. 101:12-13. Chair
O’Brien festified extensively about how she thought _ was failing as the organization’s
_ and was, in practice, alrcady absent. See, e.g., 5/31/24 Mtg. Tr. 37:3-5
(testifying that it was “clear from the outset” that |||l was not doinlob); id. at 35:8-9
(“It’s undisputed that - was missing at critical times[.]”); id. at 35:21-23 (testifying that “by
late 2022, - had already had a foot out the door and . wasn’t giving. best effort™); id. at

169:9-15 (testifying -s performance got worse over her time at the Commission); id. at
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21:22-22:2 (testifying _ was “MIA for months, leaving the organization without the
strong leadership it needed during a critical time”); see also id. at 219:2-11 (Commissioner Roy
testifying that she told [JJl] that the perception and reality is that [there] are individuals
managing this agency and you are not one of them”). Two months prior to the public meeting,
Chair O’Brien even expressed to me that she thought it was time for [[JJJij to be replaced
given her assessment Ehat. performance was dismal. See Dkt. 7 at § 28; 5/31/24 Mtg. Tr. 172:9-
12.'  Given Chair O’Brien’s extensive statements that _ was not operating the
Commission effectively and had essentially gone missing, her assertion that she was concemed
that. taking parental leave would undermine the Commission’s ability to function is not credible.

[ further find unpersuasive Chair O’Brien’s contention that she was worried about
-s absence because of the Commission’s significant regulatory writing responsibilities

at the time. 5/31/24 Mtg. Tr. 105:22-24 (“I was kind of by the seat of my pants. Knowing that I

' According to Chair O’Brien, she told Ms. Kim and me during our April 27, 2023 quarterly
check-in meeting that she thought it was “time as chair of the Commission that [she] lead this
effort to move to a new executive director.” 5/31/24 Mtg. Tr. 172:9-12. Chair O’Brien claims

LE I 11

"

that, in response, Ms. Kim “became visibly upset,” “objected,” and “strongly defend[ed]”
, including pointing out that S was expecting a baby. Dkt. 7 at § 29;
5/31/24 Mtg. Tr. 95:21-24. Chair O’Brien also testified that after the April 27 meeting, her
relationship with “deteriorated.” Dkt. 7 at § 31; see also 5/31/24 Mig. Tr. 96:1-6. Based
on the record before me, 1 see no causal connection between the April 27 meeting and any
downturn in Chair O’Brien and s relationship. Chair O’Brien testified that she had no
awareness “at the time” that our April 27 conversation had somehow impacted her relationship
with || R 53124 Mtg. Tr. 96:4-6. Her relationship with || ll was poor before
April 27. See, e.g., 5/31/24 Mtg. Tr. 23:13-15 (Chair O’Brien testifying that had
declined to meet with her regularly during her first five months as Chair). And the only example
Chair O’Brien identified for how her relationship with_ “deteriorated” after the meeting
was [ s alleged attempt in mid-July 2023 to “set her up” for a claim that she violated
another employee’s parental leave rights (an assertion that I do not find to be supported). /d. at
96:7-99:16; see also Ex. T-4 at TRE MTG 00028-31 (Second Investigator describing the event).
Furthermore, Chair O’Brien admitted during the Meeting Ms. Kim’s alleged reaction on April 27
probably did not cause her to do anything different as the Commission’s chair. 5/31/24 Mtg. Tr.
172:13-173:23.
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despite admitting in the Meeting that she is “not an expert in open meeting law” and that she called
the Commission’s counsel because she was not sure what she should do, 5/31/24 Mtg. Tr. 105:6-
13, and despite stating during the public meeting that the commissioners might need to go into
executive session to address the issue, see Ex. T-18. [ find that Chair O’Brien intentionally chose
to disregard the advice of counsel about how to address_’s plans.

I further find that Chair O’Brien chose to publicly embarrass and ridicule i} This
finding is reasonable for several reasons. First, Chair O'Brien deliberately disregarded the advice
of counsel about addressing -s plans privately in executive session, opting instead to
announce it publicly and dramatically. Second, Chair O’Brien was angry with_ because
[ had defied her demand the day before to announce [ resignation. Third, Chair O’Brien felt
animosity toward - because she believed . was out to get her. For example, Chair
O’Brien claimed at the Meeting that _ “used the staff . controlled to undermine [her]
and lodge false accusations to force [her] out.” 5/31/24 Mtg. Tr. 23:16-18. Fourth, Chair
O’Brien’s relationship with _ had soured by July 28. As the Second Investigator
explained, there was “increasing tension” bctwecn_ and Chair O’Brien in the two weeks
after she called [l s parental leave a “personal issue” at the July 13,2023 public meeting.
Ex. T-4 at TRE MTG 00028. Based on all of the above, it is clear that Chair O’Brien sought to
publicly shame and deride _ with her announcement at the July 28 meeting.

But even if Chair O’Brien did not intend to ridicule _, [ find that she knew her
announcement could embarrass ] and nevertheless chose to proceed with it. [l had
not given Chair O’Brien permission to announce . resignation. Chair O’Brien knew that
_ was not ready to make . announcement based on their brief back-and-forth at the

conclusion of the prior day’s public meeting about needing to talk to . colleagues. See
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demeanor at the meeting and that she should decide whether she should continue in her role at the
Commission. /d. at 107:15-108:1. At the Meeting, Chair O’Brien testified that she was trying to
be “slow and measured” at the July 28 public meeting. Id. at 107:18-19. I do not share Chair
O’Brien’s impression of her demeanor at the public meeting and think the video speaks for itself.
Indeed, Chair O’Brien even apologized to her fellow commissioners at next public meeting for the
way she made the announcement. See infra Section I11.D.9.

Also on July 31,2023, [l sent a follow-up complaint to the Commission’s Acting
Chief People Officer. Ex. T-4A at TRE MTG_00199. In [Jjj email, || stated thaff had
not resigned and did not give Chair O’Brien permission to discuss or disclose information about
[ <FMLA [Family Medical Leave Act] status.” /d. [JJ also stated that [Jj was “not sure as to the
status of [.] remaining parental leave, as it appears as though the Commission, at least the titular
head, believes anything more than 2 weeks of leave is inappropriate.” Id. at TRE MTG_00200.

9, August 10, 2023 CCC Public Meeting.

The CCC held a public meeting on August 10, 2023. See Ex. T-19 (Aug. 10, 2023 CCC
Public Meeting recording at 0:01:30 to 9:00). At the start of the meeting, Chair O’Brien read a
prepared statement that apologized to the other commissioners for “the way [she] made an
announcement before [she] left the July 28, 2023 meeting” and for any ‘“‘confusion” that she
caused. Id. She also acknowledged she caught the other commissioners “off guard™ and “there
was some concern about that.” /d. Chair O’Brien then offered justifications for her July 28
remarks. Id.; see also Ex. T-4 at TRE MTG _00032. Chair O’Brien did not apologize to
I o her statement, nor did she seek to make clear that she supports employees exercising
their right to take family leave.

Again, because Chair O’Brien made these statements publicly and on video, I do not need

to determine whether she said them; she did. I also find Chair O’Brien did not express any remorse
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for her treatment of _ on July 28 or seek to remedy any doubt she may have caused about
employees’ ability to exercise their entitlements to take leave.

E.  Chair O’Brien’s Conduct Toward ||| | G

Before the Commission’s July 27, 2023 public meeting, Chair O’Brien and ||| |
raised their voices at each other in an “immature-sounding back-and-forth over who would prepare
the [meeting] script” Ex. T-4 at TRE MTG 00044. The Second Investigator found that
I :d not performed her job duty (i.e., preparing the script) as Chair O’Brien expected
and that Chair O’Brien had grounds to address that with _, but Chair O’Brien did not
behave professionally or model leadership in handling the situation. /d. at TRE MTG_00045. The
Second Investigator concluded that Chair O’Brien’s conduct toward || i] on July 27 did not
violate the Commission’s anti-bullying policy because the single instance the Second Investigator
was asked to investigate was insufficiently severe to violate the policy without evidence of
repetition. /d. | adopt the Second Investigator’s findings with respect to _’s complaint
against Chair O’Brien and agree Chair O’Brien’s actions in this incident were unprofessional and
contrary to how a leader should behave and treat a colleague but not, by themselves, bullying,

F. Chair O’Brien’s Evasiveness and Lack of Candor During Interviews with the
Investigators.

1. Statements During Interviews with the First Investigator.

In the First Report, the First Investigator noted multiple times that Chair O’Brien evaded
the First Investigator’s questions during interviews. For example, the First Report states:
*“[TThroughout the interviews with Chair O’Brien, the undersigned investigator observed the Chair,
at times, avoided directly answering questions and, instead, read from prepared notes, rather than
respond to the queries presented.” Ex. T-3 at TRE MTG _00003. As another example, the First

Investigator asked Chair O’Brien about her statements to new staff members, both of whom are
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Similarly reckless and inexcusable—for similar reasons—is Chair O’Brien’s assuming of
women of color, including Commissioner [ lland the First Investigator, that they must know
certain other people of color. The notion that all women of color in politics, or all successful
women of color, in Boston must know one another is ludicrous. And saying to women of color
that they must know certain individuals in whole or in part because they are of the same race, see
supra at 24-26, is obtuse, outrageous, and intolerable—particularly for the leader of a government
agency that puts social equity, and advancing the economic interests of women and minorities, at
the forefront of its mission. Chair O’Brien’s offensive remark implying her surprise that
Constituent Service Associates (“‘these people”) could be articulate is similarly troubling.

I also conclude that statements made by Chair O’Brien to the First Investigator and at the
Meeting reflect her callousness and/or recklessness and lack of sensitivity as to racial and ethnic
issues. It is confounding why the Chair volunteered to the First Investigator her surmise about the
country of origin and lack of accent of a Black member of the Commission’s staff. What does the
birth country, or the accent or lack of accent, of the staff member have to do with anything material
to the CCC or the First Investigator’s investigation? Likewise confounding, and reflecting Chair
O’Brien’s lack of sensitivity, or ability, to avoid making ethnic comments, was her ethnicity-
focused interjection at the Meeting about her lawyer “getting all us Irish people mixed up.” 5/2/24
Mtg. Tr. 62:12-13. While intended to be humorous, in the context of a proceeding focused in part
on whether she makes racially inappropriate comments, her ethnicity-focused remark reflected a

shocking insensitivity to the issues at hand.
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2. Chair O’Brien’s Interference with -s Parental Leave

Rights.

The Second Investigator concluded that Chair O’Brien interfered with -’s
parental leave rights in violation of Sections 6.7 and 6.9 of the Handbook. Ex. T-4 at TRE
MTG 00036-37. Based on my assessment of the record, I agree with that conclusion.

Sections 6.7 and 6.9 provide eligible employees, including- protected leave to
care for a new child. Section 6.7 describes employees’ entitlement to family and medical leave
under federal and state law. Ex T-9 at TRE MTG_00652. Section 6.9 describes employees’
entitlement to parental leave. /d. at TRE MTG_000652-54. The Second Investigator concluded
that Chair O’Brien did not interfere with -s initial two-week leave in violation of the
Handbook. Ex. T-4 at TRE MTG 00035. 1 do not disturb that conclusion. The Second
Investigator concluded, however, that Chair O’Brien’s actions after _retumed from-
initial two-week leave violated the Handbook because they interfered with _’s right to
take the remainder of the leave to which.was entitled. /d. at TRE MTG 00036. I agree with
that conclusion. Chair O’Brien’s conduct on July 13 (the “personal issues” comment at the public

meeting), July 18 (comparing her brief leave to- leave), and July 28 (indicating in a

number of ways at a public meeting that - s plan to take leave was inappropriate), as
described in detail above, together deprived -of assurance that .could avail -
of] .leave rights under the Handbook without consequence, thereby interfering with those rights.
Id. at TRE MTG_00036-37.

Chair O’Brien seeks to avoid culpability for her actions by arguing that there could not be
interference because i purportedly received all the leave to whicl'.was entitled. Her
argument misses the point. Discouraging someone from exercising a protected right interferes

with the individual’s exercise of the right, regardless of whether the individual is ultimately able
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to exercise the right. Under the FMLA, for example, employers may not “interfere with, restrain,

-ar deny the exercise of or the attempt to exercise” any FMLA right. 29 U.S.C. § 2615(a)(1). Chair

O’Brien’s actions caused -o question—in an email to the Commission’s Acting CPO—

whether -cou]d take leave without consequence, thereby hindering-attempt to exercise.
rights. Her actions also would have caused any reasonable person to question whether they could

take protected leave without consequence. And, while it is difficult to know, the public nature of
her statements potentially caused other employees of the Commission, and potentially members

of the public who have viewed or may in the future view the Chair’s conduct at the public meeting,

to question whether they can and should take protected leave without consequence.

Chair O’Brien’s interference with -s parental leave rights constitutes gross
misconduct. Her violation of the Handbook, which she had read and admitted she was expected
to know/abide by, is evidence of the wrongfulness of her conduct. But even separate from the
finding that Chair O’Brien violated the Handbook, Chair O’Brien’s actions, all done intentionally
or recklessly, as discussed above, see supra at 37-49, were inexcusable and demonstrated a lack
of concern about the consequences of her actions, namely, the potential of interfering with
- right to use.ull entitlement of parental leave. It is flagrant and shameful to
behave in a manner that would—and did—cause an employee to think.cou]d not take leave to
which -was entitled by law and under the Handbook. It is especially outrageous for the person
causing the interference to be a supervisor of the employee and the organization’s leader. These
conclusions are all the more resonant because, as noted above, family leave rights are historically
fundamental to the workforce participation of caregivers, including women, one of the

constituencies the legislature singled out for protection in the legalization statute. M.G.L. ch. 10,
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disregard for-s entitlement as a Commission employee to be in a “safe and collegial

work environment based on mutual respect” and free from “bullying” or “threatening language.”
Ex. T-9 at TRE MTG 00634, TRE MTG 000638. Chair O’Brien’s conduct toward-
was extreme, outrageous, and inexcusable, especially for a supervisor, experienced manager, and
leader of a government agency. Altogether, Chair O’Brien’s bullying actions constitute gross
misconduct.

4. Collectively, Chair O’Brien’s Behavior at Issue Amounts to Gross
Misconduct.

Although some or all of each of the individual instances of gross misconduct described
above independently warrant Chair O’Brien’s removal as a commissioner under M.G.L. ch. 10,
§ 76(d), the totality of Chair O’Brien’s conduct, as described above in the findings of fact and
conclusions, also clearly constitutes gross misconduct and warrants her removal. Chair O’Brien’s
racially, ethnically, and culturally insensitive conduct; disrespectful and harassing conduct toward

Commissioner- threatening, abusive, and humiliating conduct toward -hat

deprived .of assurances that.ould take parental leave to whic as statutorily entitled

and amounted to bullying; raising her voice at her public disclosure of

highly personal (and potentially confidential) in and her dishonest
and evasive answers to certain questioning by the Investigators into allegations about her
behavior—all during her short tenure as a public face and leader of an important state agency
committed to the promotion of social equity—collectively was flagrant, extreme, and outrageous,
and showed a lack of concern for her colleagues and the Commission as a whole. She violated
multiple Commission policies and may well have violated federal and state laws governing leave,

exposing the Commission to legal liability. I therefore conclude that Chair O’Brien should be

removed as a commissioner for this additional, independent reason.
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cannabis industry. See supra SectionI1.LA. The CCC emphasizes that it seeks to encourage “robust
participation by minorities” in the industry and aims to positively impact communities that were
“disproportionately harmed by marijuana prohibition and enforcement.” Id. As Chair O’Brien
recognized, “help[ing] social equity applicants, especially persons of color, enjoy the financial
benefits of a lucrative cannabis industry” is one of the CCC’s “core missions.” 5/31/24 Mtg. Tr.
27:2-6. Racially, culturally, and ethnically insensitive conduct by anyone at the Commission—
especially a commissioner—is antithetical to that mission. Such conduct casts reasonable doubt—
internally and externally to the CCC—that the Commission is making unbiased decisions and
operating in accordance with its mandate. As a result, Chair O’Brien—who has engaged in
racially, culturally, and ethnically insensitive conduct, as explained above—has shown herself
incapable of fulfilling the important duty of advancing the Commission’s social equity mission.
A commissioner, especially the Chair, also has a duty to be a leader. Chair O’Brien
understands that her position made her leader of the Commission. 5/31/24 Mtg. Tr. 122:19-22;
see also id. at 173:1-2 (“[M]y job is to run the Cannabis Control Commission in the best interest
of the public.”). She also understands that good leaders conduct themselves in a manner that sets
a positive example for others in the organization to follow, take care to communicate effectively,
and take responsibility for their actions. /d. at 138:6-19. Chair O’Brien has failed on each of these
scores. Her violations of the Handbook and repeated negative interactions with colleagues are
directly contrary to the positive example that a good leader should model. See, e.g., Ex. T-4 at
TRE MTG 00045 (“Chair O’Brien was the leader and should have set an example of how to
behave under pressure [when interacting with-]; she failed to do so.”). Her conduct at
multiple public meetings and in private communications with colleagues shows an inability to

convey information responsibly and appropriately. And her statement at the August 2023 public
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concerning Chair O’Brien’s hostile and bullying conduct toward her colleagues, as well as her
apparent belief that she cannot be held accountable as a commissioner (i.e., that she “basically
can't be fired unless [she’s] in acoma,” Ex. T-3 at TRE MTG 00019), these employees reasonably
feared that they could suffer negative consequences from Chair O’Brien for reporting Chair
O’Brien’s conduct.

Chair O’Brien’s and Commissioner Roy’s belief that there is a culture of retribution at the
Commission provides additional credence to the five witnesses’ concerns. Chair O’Brien testified

3

that the Commission has a “toxic internal work culture,” and that licensees “are fearful of
retribution from CCC staff” 5/31/24 Mtg. Tr. 18:13-14, 20:5-6. She also asked the First
Investigator not to interview a former commissioner as part of the investigation because “if
anything got out that she might be making comments about staff, it could be used as reason to
harm her professionally. ... Industry people remain fearful of retribution for bringing issues up the
food chain at the Commission.” Ex. T-3A at TRE MTG 00157. Commissioner Roy testified that
she was fearful of retaliation because she was providing testimony in support of Chair O’Brien.
5/31/24 Mtg. Tr. 177:18-24. She also testified that many people, including Commission staff,
believed that- rather than- was “running the agency.” Id. at 219:13-14.
But she refused to identify—and demanded Chair O’Brien’s counsel not ask her about—who on
the CCC staff held that belief because she wanted to “protect them.” Id. at 219:15-17. If the
Commission’s culture is as toxic and beset with fears of retribution as two of the Commission’s
leaders describe, then the Commission employees’ concerns of retaliation unfortunately appear to
be legitimate and well founded.

The existence of anti-retaliation laws does not undermine the reasonableness of the First

Investigator’s decision to offer and maintain anonymity. As the First Investigator testified,
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