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   November 25, 2008

This is an appeal under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Belmont (“appellee”) to abate a tax on certain real estate in the Town of Belmont assessed to Alexander Burke and Brian Burke, Jr. (“appellants”) under G.L. c. 59, § 2C for fiscal year 2007. 

On February 12, 2008, the Appellate Tax Board (“Board”) issued a decision for the appellants.  Upon further review the Board issued a revised decision for the appellee simultaneously with these Findings of Fact and Report.  


Commissioner Mulhern heard this appeal.  Chairman Hammond and Commissioners Scharaffa, Rose and Egan joined him in the revised decision for the appellee. 

These Findings of Fact and Report are promulgated simultaneously with the Board’s revised decision pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32. 

Alexander Burke and Brian Burke, Jr., pro se, for the appellants. 


Paul R. Mordarski, Esq., for the appellee. 
FINDINGS OF FACT AND REPORT
Based on the testimony and exhibits offered into evidence at the hearing of this appeal, the Board made the following findings of fact.

On December 11, 2006, appellants purchased the parcel of real estate located at 54 Leonard Street, in Belmont (“subject property”).  The subject property is an irregularly shaped lot improved with a former fire station that was built in 1899.  In 2006, the Town of Belmont conducted a Fire Station Consolidation Study which determined that the subject property would need extensive renovations to repair the building’s structural problems and to bring the building into compliance with all applicable building codes.  Subsequently, the town issued requests for proposals (“RFP”) to purchase and redevelop the subject property.  Appellants bid and ultimately purchased the subject property through the RFP process for $1,500,077.  

The appellee issued to the appellants an apportioned real estate tax bill pursuant to G.L. c. 59, § 2C in the amount of $8,559.15.  The apportioned tax was based on the sale price of $1,500,077, a tax rate of $10.31 per thousand and a total of 202 days remaining in fiscal year 2007, from the purchase date of December 11, 2006 through June 30, 2007, during which the appellants owned the subject property.  
In accordance with G.L. c. 59, § 57, appellants timely paid the tax bill without incurring interest.  On January 8, 2007, appellants timely filed an Application for Abatement, which the assessors denied on March 27, 2007.  On June 20, 2007, in accordance with G.L. c. 58A, § 7A, appellants seasonably filed their Petition Under Informal Procedure with the Board.
  Based on these facts, the Board found that it had jurisdiction over the subject appeal.

The appellants’ petition and argument in support of their claim for an abatement focused solely on their contention that the subject property was overvalued.  Neither the appellants nor the assessors raised the issue that the tax assessed was a pro forma tax calculated under G.L. c. 59, § 2C.  Upon further review and after a subsequent hearing, the Board determined that the tax assessed was the pro forma tax under § 2C and not the general real estate tax assessed under G.L. c. 59, §§ 11 and 38.  The Board, further found that the assessors properly calculated and assessed the pro forma tax.  

Accordingly, for the reasons more fully explained in the following Opinion, the Board decided this appeal for the appellee and issued a revised decision.
OPINION

Pursuant to G. L. c. 59, § 2C, when an entity whose real estate is exempt from property tax sells such real estate after January 1st in any year, the purchaser must pay a “pro rata” amount in lieu of the taxes that would have been due if the real estate had been owned by the purchaser on January first.  Where, as here, the sale takes place prior to January first of the fiscal year at issue, in this case January 1, 2007, the pro rata amount is calculated as follows:
A portion of a pro forma tax for the fiscal year in which such sale occurred allocable on a pro rata basis to the days remaining in such fiscal year from the date of sale to the end of the fiscal year.

Section 2C further provides that the “pro forma tax shall be computed by applying the tax rate or the appropriate classified tax rate of the city or town for the fiscal year in which such sale occurs, to the sale price.”  G.L. c. 59, § 2C.
The appellants purchased the subject property, a previously exempt property, on December 11, 2006 for $1,500,077.  In accordance with § 2C, the appellants were liable for a pro forma tax for fiscal year 2007, which begins July 1, 2006 and ends June 30, 2007.  See G.L. c. 44, § 56 (“[t]he fiscal year of all towns of the commonwealth shall begin with July first and end with the following June thirtieth.”).  The computation of the tax due was based on the sale price of $1,500,077, a tax rate of $10.31 per thousand and a total of 202 days in fiscal year 2007 during which the appellants owned the subject property.  G.L. c. 59, § 2C.  The result of the calculation, $8,559.15, was the pro forma tax assessed to the appellants.  

On the basis of the foregoing, the Board found that the tax assessed was correctly computed pursuant to G. L. c. 59, § 2C and, therefore, was proper.

 
Accordingly, the Board issued a revised decision for the appellee simultaneously with its Findings of Fact and Report.
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� On July 20, 2007, within thirty days of service of the Informal Procedure, the assessors elected to transfer the proceedings to the formal docket.





PAGE  
ATB 2008-1433

