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This is an appeal filed under the formal procedure pursuant to G.L. c. 58A § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board of Assessors of the Town of Mattapoisett (“assessors” or “appellee”) to abate taxes on certain real estate owned by and assessed to Alida Greeley (“appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2010 (“fiscal year at issue”).


Commissioner Mulhern heard this appeal. Chairman Hammond and Commissioners Scharaffa, Egan, and Rose joined him in the decision for the appellee. 


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.
Samuel L. Parkman, Esq. for the appellant.

Donald Fleming, assessor, for the appellee.

FINDINGS OF FACT AND REPORT

Based on the testimony and exhibits offered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.

On January 1, 2009, the appellant was the assessed owner of an improved 1.1-acre parcel of land located at 43 Ned’s Point Road in the Crescent Beach section of Mattapoisett (“subject property”). The subject property has 100 feet of ocean frontage on Buzzard’s Bay and is improved with a single-family A-frame cottage constructed on piers. The two-level dwelling was built circa 1970, has a total of 1,358 square feet of living area, and contains six rooms, including four bedrooms. The dwelling’s amenities include a wood deck that offers direct ocean views. 


For the fiscal year at issue, the assessors valued the subject property at $966,800, at the tax rate of $10.34 per thousand, in the total amount of $9,996.71.  


The actual tax bills for fiscal year 2010 were mailed on December 31, 2009, by Mattapoisett’s Collector of Taxes. In accordance with G.L. c. 59, § 57C, the appellant paid the tax due without incurring interest. On January 25, 2010, the appellant timely filed an Application for Abatement with the

assessors, which was denied on April 26, 2010.
 The appellant seasonably filed an appeal with the Board on July 9, 2010. On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide this appeal.

The appellant called only one witness at the hearing of the appeal, Mr. Greeley, the appellant’s husband, with whom the appellant occupies the subject property. Mr. Greeley testified that in his opinion the property was overvalued for several reasons. First, the ocean frontage of the property is marshland, so the only way to walk to the beach is via a path that is off the property. Second, the beach is at the end of Ned’s Point Road, and Mr. Greeley stated that he encounters dust and occasional noise from passing cars as well as dog feces when he visits the beach. Third, the dwelling is required to be on piers because the property is within a flood zone and, given that the house was built around 1970, it is below the current 11-foot elevation requirement. However, the appellant did not offer any evidence to explain how or to what extent the stated conditions negatively impacted the value of the subject property. 


The appellant further submitted property record cards relating to the properties at 31 and 33 Ned’s Point Road as well as 0 and 8 Brierpatch Lane as evidence of the assessed values of purportedly comparable properties. The Board, however, did not find this evidence persuasive. 

The properties at 31 and 33 Ned’s Point Road are on the same street as the subject property but, as the appellant acknowledged, neither property has ocean frontage or an ocean view. Lacking these two attributes, the Board found that the properties were fundamentally different from the subject property and therefore were not comparable to the subject property.
Similarly, neither of the cited properties on Brierpatch Lane has ocean frontage. Moreover, 0 Brierpatch Lane’s lot is unbuildable and the evidence presented did not indicate that 8 Brierpatch Lane has water views. The Board therefore found that these properties were not comparable to the subject property. Having concluded that none of the cited properties was comparable to the subject property, the Board afforded no weight to their assessed values.


  Finally, the appellant submitted a Multiple Listing Service (MLS) listing sheet reflecting the sale of the property at 21 Shore View Avenue, which is located across Mattapoisett Harbor from the subject property. The Board found this evidence wanting in several respects.   First, the house sold on March 25, 2010, some fifteen months after the relevant assessment date. Additionally, the property, which the listing sheet indicates was on the market for a single day, sold for a price significantly lower than its asking price, calling into question whether the property had sufficient exposure to the market. Finally, the appellant made no adjustments to the sale price of the property to account for differences with the subject property. These deficiencies, taken together, led the Board to place virtually no weight on the sale of the property at 21 Shore View Avenue.

For their part, the assessors presented the requisite jurisdictional data and rested on the presumed validity of the assessment.


Based on the foregoing, the Board found and ruled that the appellant did not meet her burden of proving that the subject property was overvalued for the fiscal year at issue. Accordingly, the Board issued a decision for the appellee in this appeal.

OPINION


The assessors are required to assess real estate at its fair cash value. G.L. c. 59, § 38. Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion. Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).
 


The appellant has the burden of proving that the property has a lower value than the value assessed. See Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974). “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’” Id. (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).
In appeals before this Board, a taxpayer “‘may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)). In the present appeal, the Board found that the appellant did neither.

Timely sales and assessments of comparable realty in the same geographic area as the subject property generally contain probative evidence for determining the value of the property at issue.  Graham  v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008).  While analyses of comparable properties’ assessments and sales may form a basis for an abatement, see G.L. c. 58A, § 12B and Sands v. Assessors of Bourne, Mass. ATB Findings of Fact and Reports 2007-1098, 1106-1107 (“The introduction of such evidence may provide adequate support for either the granting or denial of an abatement.”), the proponent needs to establish initial comparability. Properties are comparable when they share fundamental characteristics with the subject property. Lattuca v. Robsham, 442 Mass. 205, 216 (2004). Moreover, the appellant must make adjustments for various factors which would otherwise cause disparities in the comparable prices. See Sroka v. Assessors of Monson, Mass. ATB Findings of Fact and Reports at 2009-846; Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1080. 

In the present appeal, the Board found that the appellant failed to establish the comparability of her chosen nearby properties, the assessed values of which the appellant argued supported her claim of overvaluation. In particular, the properties at 31 and 33 Ned’s Point Road have neither ocean frontage nor an ocean view. Similarly, the properties on Brierpatch Lane do not have ocean frontage. Further, the property at 0 Brierpatch Lane is not buildable, and the evidence presented did not indicate that the property at 8 Brierpatch Lane offers ocean views. Given these facts, the Board found that the properties did not share fundamental characteristics with and were not comparable to the subject property. For these reasons, the Board found and ruled that the appellant’s comparable-assessment evidence did not provide reliable indications of the subject property’s fair cash value for the fiscal year at issue.  

As part of her case, the appellant also offered the sale of a purportedly comparable property. The Board found, however, that this sale provided little if any probative evidence of the subject property’s fair cash value. The property, located at 21 Shore View Avenue, sold on March 25, 2010, some fifteen months after the relevant assessment date, substantially impairing its characterization as “timely.” Additionally, the property was on the market for a single day and sold for a price significantly lower than its asking price, calling into question whether the property had sufficient exposure to the market. See Pagano v. Assessors of Swampscott, Mass. ATB Findings of Fact and Reports 2012-68, 79-81 (Where “there was insufficient evidence produced to show that the property was exposed to the market for a sufficient period to maximize the number of potential buyers,” the Board found “that the circumstances surrounding the [] sale raised an inference that it was less than arm’s-length.”). Finally, the appellant made no adjustments to the sale price of the property to account for differences with the subject property. These deficiencies, taken together, led the Board to place virtually no weight on the sale of the property at 21 Shore View Avenue.


On the basis of the foregoing, the Board found and ruled that the appellant failed to establish that the fair cash value of the subject property was less than its assessed value as of the assessment date for the fiscal year at issue. Accordingly, the Board issued a decision for the appellee in this appeal.
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�  Generally, assessors have three months from the date of the filing to act on abatement application. See G.L. c. 58A, § 6. However, “when the day or last day for the performance of any act . . . falls on Sunday or a legal holiday, the act may . . . be performed on the next succeeding business day.” G.L. c. 4, § 9. April 25, 2010 was a Sunday, therefore the assessors’ April 26th denial of the appellant’s abatement application was valid. 
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