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Procedural History

The Board initiated this matter by issuing a Statement of Allegations against Respondent on July 16, 2020 and referring the matter to the Division of Administrative Law Appeals (DALA).  The DALA Magistrate issued a Recommended Decision on September 30, 2021.  Complaint Counsel and the Respondent submitted Objections to the Recommended Decision on November 1, 2021 and submitted Memoranda on Disposition on November 19, 2021. 
The Board has reviewed and hereby adopts the Recommended Decision, as amended to strike the Conclusion of Law that the Respondent committed malpractice, pursuant to M.G.L. c. 112, §61 and 243 CMR 1.03(5)(a)(17). 
Discussion

Malpractice has three elements: i) a doctor-patient relationship; ii) failure to conform to good medical practice; and iii) injury that was caused by the defendant physician. Doherty v. Hellman, 406 Mass. 330, 333 (1999) citing Kapp v. Ballantine, 380 Mass. 186 (1980). The burden of proof is on the Board, the moving party, to demonstrate by a preponderance of the evidence
, that the Respondent’s single act of negligence, failure to order an INR test following a Prednisone burst, caused the patient’s (Patient MD’s) death. 
The Board’s Expert opined that, if medical personnel had discovered that Patient MD’s INR was so high, “they may have been able to prevent her death” and that the Respondent’s “failure to order a test did not cause the patient’s death but had she ordered a test the test might have saved the patient.”
 The Board’s Expert “could not specify within a reasonable degree of medical certainty that if [the Respondent] had order a test, it would have changed the outcome, namely the patient’s death.”
 
While the Recommended Decision references cases holding that “a doctor’s failure to order a test can constitute medical malpractice,”
 the Board concludes that the Findings of Fact do not demonstrate, by a preponderance of the evidence, that “but-for”
 the Respondent’s failure to order the INR test, Patient MD, would not have died.
Even if the Board gives substantial weight to the Board Expert’s determination that the 93-year-old patient, who had diagnoses including dementia, gout, congestive heart failure, and some episodes of syncope prior to treatment with an anticoagulant, died from “enumerated cardiogenic shock, multiorgan system failure from a myocardial infarction that was precipitated by a critically low blood count due to sever hemorrhage because of a supra therapeutic INR in the context of Coumadin therapy,”
 the Board concludes that there is not proof by a preponderance of the evidence that the death would not have occurred but-for the Respondent’s failure to order an INR.    
Discussion
The record demonstrates that the Respondent failed to meet the standard of care with respect to one patient, Patient MD, on one occasion, by failing to order an INR for a patient on anticoagulants at the time the Respondent ordered a Prednisone burst. 

The Board has written and the Supreme Judicial Court has concurred: “The law will not support a sanction for a single act of negligence.” Board of Registration in Medicine v. David M. Edinburgh, M.D., No. 89-3-TR (December 18, 1991), citing M.G.L. c. 112, sec. 5(c) and 243 CMR 1.03(5)(a)(3). Egan v. Board of Registration in Medicine, Supreme Judicial Court, No. 82-421, September 19, 1983 (Memorandum of Decision), at p. 20 (One act of negligence, standing alone…cannot support the imposition of discipline.)”

Accordingly, the Board imposes no sanction for the Respondent’s single act of negligence, and, in accordance with M.G.L. c. 112, § 5, exonerates the Respondent.

Date:  
October 19, 2023,


Signed by Julian Robinson, M.D.

nunc pro tunc, 



Julian Robinson, M.D.

February 17, 2022


Chair









Board of Registration in Medicine
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