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SECRETARY
MEMORANDUM
T0: Heads of Fire Departments
FROM: Stephen D. Coan
State Fire Marshal
DATE: November 1, 2009

SUBJECT: Advisory regarding recent amendments to M.G.L. c. 148, s. 26G
(Chapter 508 of the Acts of 2008) which requires enhanced sprinkler
protection in certain buildings which total more than 7,500 gross square
feet in floor area.

Enclosed please find an advisory memorandum issued by the Fire Safety Commission’s,
Automatic Sprinkler Appeals Board, regarding the recent amendments to M.G.L. c. 148,

s. 26G. The law takes effect January 1, 2010. This document provides guidance to the heads
of fire departments who are charged with enforcing this law.

The new amendments to M.G.L. c. 148, s. 26G arose out of the aftermath of a tragic
commercial building fire, which occurred in Newton, Massachusetts, in February 2000,
resulting in the death of five individuals.

For your convenience, a copy of this advisory memorandum is also posted on the
Department of Fire Services’ website for members of the fire service, building service,
and other interested parties. In the next several weeks, the Department of Fire Services
will begin a series of informational seminars relative to this advisory memorandum and
the new law. Watch for an e-mail with the training schedule.

If you have any questions, or require assistance, please contact the Code Compliance &
Enforcement Unit at (978) 567-3375 or in western Massachusetts at (413) 587-3181.
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SECRETARY
MEMORANDUM

TO: Interested persons

FROM: Commonwealth of Massachusetts, Fire Safety Commission’s Automatic
Sprinkler Appeals Board

DATE: October 14, 2009

RE: Advisory regarding recent amendments to M.G.L. c. 148, s. 26G (Chapter 508
of the Acts of 2008) which requires enhanced sprinkler protection in certain
buildings which total more than 7,500 gross square feet in floor area.

Introduction

Because of the unique characteristics of each building construction project, the Board
realizes that it is not possible to address all aspects of this law in a single guidance
document. As the Board hears appeals based upon the newly revised law, the Board
anticipates that some of the conclusions found in this document may be subject to further
review and possible modification. Accordingly, persons should closely monitor further
guidance and decisions from the Board regarding this matter.

The Commonwealth of Massachusetts’ Fire Safety Commission and the Automatic Sprinkler
Appeal’s Board (hereinafter referred to as “the Board™), has received several requests for
guidance regarding the recent amendments to M.G.L. ¢.148, s.26G (Chapter 508 of the Acts and
Resolves of 2008), which requires an adequate system of automatic sprinklers to be installed in
certain buildings or structures totaling more than 7,500 square feet. Under s. 26G, this Board has
jurisdiction to hear appeals from orders issued by heads of the fire department who are charged
with enforcing the law. Under the authority of M.G.L. c. 30A, s. 8, the Board is issuing this
advisory guidance document to assist heads of fire departments and building owners to
understand the basic requirements of this law.

In developing this document, the Board has used its best efforts in developing guidance consistent
with the language of the statute, legislative intent, related cases and common sense. This



document is not intended to be the final word on this matter or meant to be a substitute for a good
faith, reasonable interpretation of the statute by the head of the fire department. In determining
whether a building is subject to this law, the head of the fire department should make fair,
consistent and well-reasoned determinations, based upon the reading of the law and the specific
factors that exist for a particular building.

1. How did the law change?

The law changed in two significant ways. First, the law will now be applied uniformly
throughout the state in all cities and towns. The provisions of M.G.L c. 148, s. 26G, in various
forms, have been law since 1982. However, until this recent amendment to M.G.L. c. 148, s. 26G
(c. 508 of the Acts of 2008), the law only applied within those cities and towns that adopted the
law by local option. However the law now applies to all municipalities on a statewide basis.

The second major change expanded the instances in which sprinkler systems will be required. The
law limits the installation of sprinklers to new buildings and buildings subject to major alterations
or additions if said buildings feature more than 7,500 gross square feet in floor area. Under the
old law, the construction of an addition required sprinklers in the “addition only.” The new law
requires sprinklers to be installed based upon the building’s sum total of square feet (s.f.) in floor
area “in the aggregate.” As an example, under the new law, if you have an existing building that
has 5,000 s.f. of floor area and you are constructing a 3,000 s.f. addition, you will now be
required to install an adequate sprinkler system throughout the building, since the building will
now total over 7,500 s.f. in the aggregate (8,000 s.f.).

2. Why was the law changed?

The legislative activity to amend the provisions of M.G.L. c. 148, s. 26G arose in the aftermath of
a tragic commercial building fire, which occurred in Newton, Massachusetts in February, 2000,
resulting in the death of five individuals. It was the Legislature’s intent to apply the law
throughout the state. This reasoning is based upon the long-standing, fire safety principal that
sprinklers save lives. Additionally, there was the desire to eliminate a perceived loophole, which
existed in the old s. 26G. Under the old law, if you were only constructing an addition to a
building without any major modifications to the existing building, a sprinkler system was required
in the “addition only” if the addition itself contained over 7,500 s.f. in floor area. A building
could have been added to by means of a series of smaller additions (7,500 s.f. or less) over the
course of many years, resulting in the significant enlargement of the original building without the
need to ever install sprinklers.

3. When does the law take effect?

The new law clearly applies to “the construction of buildings, structures or additions or major
modifications thereto which total, in the aggregate, more than 7,500 gross square feet permitted
after January 1, 2010”. (Sec. 6, c. 508 of the Acts of 2008). Therefore, if the date of the issuance
of the permit is after January 1, 2010, the enhanced requirements will be applicable.



4. What type of buildings or structures are covered by the law?

The law, in general applies to “every building and structure...” and does not specify which
particular use groups or building classifications are subject to the law. However the law does
include several specific exemptions. The law does not apply to:

e Buildings or additions used for residential purposes;

e Rooms or areas of a telephone central office equipment building when such rooms
or areas are protected with an automatic fire alarm system;

e Open-air parking structures, defined as: buildings, structures, or portions thereof,
used for parking motor vehicles and having not less than twenty- five per cent of
the total wall area open to atmosphere at each level, utilizing at least two sides of
the structure; and

e Buildings used for certain agricultural purposes, as defined in M.G.L. c. 128 s. 1A.

Additionally, the statute contains some exceptions, if certain conditions or circumstances exist.
They include:

¢ Buildings or structures, or certain areas of such buildings or structures, where the
discharge of water would be an actual danger in the event of a fire, the head of the
fire department shall permit the installation of such other fire suppressant systems
as are prescribed by the state building code in lieu of automatic sprinklers; and

e No such sprinkler system shall be required unless sufficient water and water
pressure exists.

It should also be noted that buildings owned by the Commonwealth are generally not subject to
the provisions of s. 26G. In accordance with long standing case law and confirmed by a fairly
recent Opinion of the Attorney General (No. 00/01-1), buildings owned by the state are not
subject to the statutory requirements of laws such as s. 26G, unless there is express statutory
language indicating that the state is subject to the law. However, buildings that are owned by
state authorities or other similar entities created by the Legislature, may not necessarily be
considered “state owned” and therefore exempt. In such situations, the particular statute creating
the authority or entity should be reviewed by the head of the fire department with the assistance
of the town attorney to determine if an exemption exists.

5. Does the law apply retroactively to all existing buildings, which are within the scope
of the law?

No, the Legislature intended to give some protection to owners of existing or older buildings
against the large expense of installing sprinklers by requiring the installation only upon some
triggering event. The law is only triggered if: (1) a new building or structure is constructed or (2)



an addition is built onto an existing building or structure or (3) major alterations or modifications
are planned for an existing building. Additionally, it should be noted that the building must total
more than 7,500 gross s.f. in floor area, in the “aggregate” (existing building and addition). In
short, if you are not constructing a new building, adding onto an existing building or undertaking
major alterations to an existing building, or if the building does not total more than 7,500 gross
s.f. in the aggregate, you are not required to install sprinklers under this particular law.

6. What method is used to determine if a building totals, in the aggregate, more than
7,500 gross square feet in floor area?

The statute specifically states that for the purposes of this law, “the gross square footage of a
building or structure shall include the sum total of the combined floor areas for all floor levels,
basements, sub-basements and additions, in the aggregate, measured from the outside walls,
irrespective of the existence of interior fire resistive walls, floors and ceilings”. It should be
noted that this calculation is unique and is somewhat different from the method used in the state
building code, which in general, uses interior measurements to determine floor area.

7. Is a sprinkler system always necessary when there is an addition to a building, which
is within the scope of the law?

It will depend upon how large the building will be after the addition is built. If an addition is
being constructed to an existing building and the addition creates a building with a combined total
of more than 7,500 s.f. “in the aggregate”, an adequate system of sprinklers will now be required
throughout the building (addition and the existing building), without regard to the existence or
extent of alterations, if any, to the previously existing building.

The legislative activity to amend the provisions of M.G.L. c. 148, s. 26G arose in the aftermath of
a tragic commercial building fire, which occurred in Newton, Massachusetts in February 2000,
resulting in the death of five individuals. The elimination of the limiting words “addition only,”
in the old law and the requirement that the square footage determination be conducted “in the
aggregate”, indicates the clear intent of the Legislature to require the enhanced sprinkler
protection throughout the building when the building is added to and if the gross s.f. of the
addition, combined with the existing building, totals more than 7,500 s.f. “in the aggregate.” If
the building, including the new addition, totals less than 7,500. s.f., sprinklers are not required
under the provisions of this law.

8. Is a sprinkler system always required if renovations are taking place in a building,
which is within the scope of the law?

This depends upon whether the renovations are considered “major” alterations or modifications,
as those terms are used in the statute. The Board realizes that the determination to install
sprinklers, is often difficult and should be decided on a case-by-case basis, based upon the unique
characteristics of the building and the nature and extent of the work. However, the Board
suggests that such decisions be made in a predictable and consistent manner throughout the
Commonwealth. Therefore, the Board suggests that fire officials, in deciding if “major alterations
or modifications” are taking place, should be guided by the Massachusetts Appeals Court case



Congregation Beth Shalom & Community Center, Inc. v. Building Commissioner of Framingham
et. Al., 27 Mass. App. Ct. 276 (1989).

In this case, the Court discussed the meaning of the terms “major alterations” as those words are
used in M.G.L. c. 148, s. 26G. (It should be noted that those terms remain in the law,
notwithstanding the amendments to s. 26G) The Court said that the terms “major alterations”
shall include “any work, not repairs, which is “major” in scope or expenditure, and which results
in changes affecting a substantial portion of the building”. In its decision, the Court looked at the
nature of the planned work and would require sprinklers throughout the building if “the extra cost
of installing sprinklers would be moderate in comparison to the total cost of the work
contemplated...” or “if the physical work being done is of such scope that the additional effort to
install sprinklers would be substantially less than would have been if the building were intact.”

At this time, it is the intent of the Board to consider the following factors established in the
Congregation Beth Shalom case, to determine whether “major” alterations or modifications are
taking place, thus requiring sprinklers to be installed throughout a building in accordance with
M.G.L. c. 148, s. 26G.

A. What is the nature of the actual work?

e Is the planned physical work the type of work that would make the effort
to install sprinklers substantially less than it would have been if the building were
intact?

e [s the work merely minor repairs or cosmetic vs. major alterations?
Examples of “major” alterations or modifications, include, but may not be limited

to:

o The demolition or reconstruction of existing ceilings or installation
of suspended ceilings;

o The removal and/or installation of sub flooring, not merely the
installation or replacement of carpeting or finished flooring;

o The demolition and/or reconstruction or repositioning of walls or
stairways or doorways; or

o The removal or relocation of a significant portion of the building’s HVAC,
plumbing or electrical systems involving the penetration of walls, floors, or
ceilings.

B. What is the scope of the work or cost/ benefit of sprinkler installation?

This involves a review of the scope of the major alterations or modifications. Does it affect a
substantial portion of the building? This requires a review to determine how much of the building
is being affected by the work; or a determination that the cost of installing sprinklers is moderate
in comparison to the total cost of the work.



To assist fire officials, building owners and construction project managers in making decisions,
the Board has established the following two presumptions that may be used to determine if the
scope or the cost of the planned alterations or modifications are “major” thus requiring sprinklers
to be installed throughout a building.

1) Major alterations or modifications are reasonably considered major in scope when
such work affects thirty-three (33) % or more of the “total gross square footage” of
the building, calculated in accordance with section 26G.

2) Major alterations or modifications are reasonably considered major in scope or
expenditure, when the total cost of the work (excluding costs relating to sprinkler
installation) is equal to or greater then thirty-three (33) % of the assessed value of
the subject building, as of the date of permit application.

It is the conclusion of the Board, at this time, that if the nature of the work is the type of work
described in A and also meets at least one of the two presumptions described in B above, then it
can be reasonable to conclude that the alterations or modifications are “Major”, thus requiring
sprinklers throughout the building.

The Board is aware that buildings and circumstances vary from one project to another and that it
would be unreasonable to expect that a single set of criteria could reasonably apply to all
situations. Therefore, this list of described factors is not necessarily all-inclusive, but is meant to
provide a common sense guideline for fire departments and building owners to determine if a
sprinkler system is probably required under the provisions of this particular law.

9. What if the work is not “major” in scope for this particular permitted project, but
appears to be part of a long-range plan?

If the specific permitted alterations or modifications are not considered “major,” as described, but
appear to be one phase of a series of modifications being conducted over a reasonably short
period (i.e. 5 years or less), it may be reasonable to conclude that such work could be part of a
long range project resulting in “major alterations” to the entire building, or a substantial portion
of it, thus triggering the sprinkler requirements. Although this occurrence may be rare, fire
officials should be aware of future and past recent projects to determine if there is a series of
planned projects that, taken together, may be considered “major” alterations or modifications,
which would trigger the sprinkler requirements.

10. The statute states that “no such sprinkler system shall be required unless sufficient
water and water pressure exists”. How is it determined if there is a lack of sufficient
water and water pressure?

This language, creating an apparent exemption for situations involving lack of sufficient water
and water pressure, has remained unchanged in the new amendments. In determining cases in
which this issue has been raised, the Board has been guided by the Massachusetts Appeals Court
case of Chief of the Fire Department of Worcester v. John Wibley, et al. 24 Mass. App. Ct. 912

(1987).




In that case the court concluded that:

“The term “sufficient water and water pressure exists”” means that the
owner of a building or addition to which the statute applies must have
access to a source of water sufficient to operate an adequate system of
sprinklers, or the exemption applies. The source may be either on the
land on which the new building or addition is constructed or

off the land, provided that it is legally available to the owner of the
building or addition.”

In the Wibley case, the court, in agreeing with the fire chief, concluded that sufficient water and
water pressure existed, notwithstanding the fact that the source of water was not on the owner’s
land, but was legally available by means of a connection requiring the excavation to a legally
available water main located 500 yards away.

11. Who has the responsibility to enforce the sprinkler installation requirements of this
new law?

Under both the old and new version of M.G.L. c. 148, s. 26G, the head of the fire department is
given the statutory authority to enforce the law.

12. What action should be taken by the head of the fire department at this time?

It is recommended that the head of fire department coordinate with the local building official and
confirm that the building official is aware of the new law, its applicability and the statute’s unique
method of determining a building’s total floor area. Additionally, it is suggested that procedures
be established to assure that the building official communicate to the appropriate fire department
personnel the existence of construction activities to buildings in excess of 7,500 s.f., which may
be subject to the provisions of M.G.L. c. 148, s.26G. Once the head of the fire department
determines that a planned building construction project is subject to s. 26G, the building
owner/construction manager should be informed of the determination and the reasons for it by a
written notice signed by the head of the fire department. The notice should also contain the
information about the ability to appeal such determination to the Commonwealth’s Automatic
Sprinkler Appeals Board within 45 days of the receipt of such notice.

13. How are appeals filed with the Board?

The law allows for any person aggrieved by an interpretation, order, requirement or direction of
the head of the fire department, (or the failure to so act) to file an appeal with the Automatic
Sprinkler Appeals Board. Such appeals must be filed within 45 days after receiving service of
notice of the head of the fire department’s determination. The Board has a formal application
form that must be completed by the person seeking the appeal. In addition to the application
form, a detailed statement of the basis for the appeal, a copy of the chief’s determination and an
appeal application fee ($100.00) must accompany each application. Automatic Sprinkler Appeals
Board application forms may be obtained by calling: 978-567-3181 or on the web at
www.mass.gov/dfs (right side of the page Mass. Automatic Sprinkler Appeals Board).



http://www.mass.gov/dfs

14. What are the Board hearings like?

Members of the Commonwealth’s Fire Safety Commission hold hearings of the Automatic
Sprinkler Appeals Board. The hearings are informal and the strict rules of evidence used in a
court of law are not used. The hearings require the presence of the appellant and the head of the
fire department or their agent or attorney. The parties should be fully prepared to present their
positions at the hearing. All plans, drawings, photographs expert findings/analysis or any other
documents, information and testimony and arguments should be presented at the hearing to assist
the Board in making its findings and determination.
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