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This is an appeal filed under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Brookline (“appellee” or “assessors”) to abate taxes on certain real estate in Brookline, owned by and assessed to Ami H. Perry (“Mr. Perry” or “appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2012 (“fiscal year at issue”).  


Commissioner Good heard this appeal. Chairman Hammond and Commissioners Scharaffa and Rose joined her in the decision for the appellee.  


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

Joseph H. Killion, Esq. for the appellant.

Rachid Belhocine, Deputy Chief Assessor, for the appellee.
Findings of Fact and Report
On the basis of the evidence presented, including the testimony and documentary exhibits entered into the record, the Appellate Tax Board (“Board”) made the following findings of fact.
Introduction and jurisdiction  

On January 1, 2011, the relevant assessment date for the fiscal year at issue, Mr. Perry was the assessed owner of a condominium unit identified on the assessors’ Map 87 as Lot 15, Block 0 and with an address of 210 Summit Avenue in the Town of Brookline (“subject property”).  
For the fiscal year at issue, the assessors valued the subject property at $520,700 and assessed a tax thereon, at the rate of $11.40 per thousand, in the total amount of $4,046.27, after a residential exemption of $1,889.71.  The Collector of Taxes for Brookline mailed the actual tax bills for the fiscal year at issue on December 28, 2011, and, in accordance with G.L. c. 59, § 57A, the appellant paid the tax due without incurring interest.  On February 1, 2012, in accordance with G.L. c. 59, § 59, the appellant timely filed an Application for Abatement with the assessors, which they denied on March 27, 2012. In accordance with G.L. c. 58, §§ 64 and 65, the appellant seasonably filed its petition with the Board on June 26, 2012.  On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide this appeal.
The subject property is a one-level condominium unit located on the second floor of a former two-family residence.  The subject property contains 1,430 square feet of living area and is comprised of three bedrooms as well as one full bathroom and one half bathroom.  The subject property also includes one parking space.
The subject property is situated on Summit Avenue, which is a hilltop location in the desirable Coolidge Corner neighborhood, with access to amenities such as numerous shops, restaurants, businesses and the Green Line branch of the MBTA subway system.

The appellant’s case-in-chief

The appellant presented his case-in-chief through his testimony and the submission of several multiple listing service (“MLS”) sales listings and property record cards for five purportedly comparable properties.  

Mr. Perry testified that he had purchased the subject property as part of a sale of a two-family residence sometime in about 1989 or 1990 and that he subsequently sold the bottom unit as a condominium.  Mr. Perry testified that he had performed no updating or renovations to the subject property.  He further testified that the toilet in the half bathroom was not functional.  

Mr. Perry’s primary contention was that the subject property was overvalued based on its non-renovated condition. In Mr. Perry’s opinion, most of the condominiums on the Brookline market had been updated and their sales prices reflected that updating.  

Mr. Perry advanced a comparable-sales analysis and introduced five purportedly comparable properties in Brookline.  His analysis is summarized in the following table:

	Address
	Sale Date
	Sale Price
	Living area (sf)
	Rooms/

bedrooms/

bathrooms
	Condition (from assessors’ notes on property record card)

	208 Summit Avenue, Unit 1
	06/13/2005
	$700,000
	1,400
	7/3/1.5
	Overall “average” condition with semi-modern bathrooms and modern kitchen

	104 Westbourne Terrace, Unit 1

	04/28/2009
	$450,000
	1,414
	6/2/2
	Overall “average” condition with modern bathrooms and kitchen

	144 Middlesex Road, Unit 2

	05/25/2011
	$515,000
	1,400
	7/3/2
	Overall “average/good” condition with modern bathrooms and kitchen

	132 Middlesex Road, Unit 1

	08/31/2007
	$545,000
	1,380
	7/3/2
	Overall “average/good” condition with modern bathrooms and kitchen

	115 Westbourne Terrace, Unit 1

	12/15/2010
	$580,000
	1,489
	7/3/1.5
	Overall “average/good” condition with modern bathrooms and kitchen


Based on the evidence that he submitted, the appellant contended that the subject property was overvalued for the fiscal year at issue.  When asked at the hearing, the appellant surmised that the subject property’s fair market value was about $350,000.
The appellee’s case-in-chief

The appellee presented its case-in-chief through the testimony and report of Rachid Belhocine, Brookline’s Deputy Chief Assessor.  Mr. Belhocine presented a comparable-sale analysis using six purportedly comparable condominium sales in Brookline, which had occurred during 2010.  Mr. Belhocine’s analysis is summarized in the following table:  
	Address
	Sale Date
	Sale Price
	Living area (sf)
	Rooms/

bedrooms/

bathrooms
	Condition and quality (from property record card) 

	111 Mason Terrace, Unit 1
	10/29/2010
	$465,000
	1,217
	5/3/2
	Overall “average” condition with typical bathrooms and kitchen

	111 Mason Terrace, Unit 2

	12/15/2010
	$466,947
	1,309
	5/3/2
	Overall “average” condition with typical bathrooms and kitchen

	207 Mason Terrace, Unit 1

	10/01/2010
	$599,000
	1,320 with additional 850 sf of unfinished space
	6/3/1
	Overall “average” condition with typical bathroom and modern kitchen

	90 Westbourne Terrace, Unit 1

	09/08/2010
	$585,000
	1,438
	7/3/2
	Overall “good” condition with typical bathrooms and modern kitchen

	115 Westbourne Terrace, Unit 1

	12/15/2010
	$580,000
	1,489
	7/3/1.5
	Overall “average/good” condition with modern bathrooms and kitchen

	9 York Terrace, Unit 2
	05/27/2010
	$620,000
	1,537
	7/3/1
	Overall “average/good” condition with modern bathroom and typical kitchen


The above purportedly comparable sales yielded a sales range of $465,000 to $620,000, with an average sale price of $552,500.  Mr. Belhocine thus concluded that the subject assessment was in line with the above purportedly comparable sales.

Mr. Belhocine then challenged some of the appellant’s purportedly comparable properties.  He testified that one of the appellant’s comparable-sale properties – 104 Westbourne Terrace, Unit 1 – was actually an estate sale, and therefore presumably not sold at an arm’s-length sales price.  The appellant did not offer any affirmative evidence to demonstrate that the sale was negotiated at arm’s length.  Mr. Belhocine further testified that the Middlesex Road properties offered by the appellant were located on the Newton line of Brookline, which he opined was a less desirable location than the subject property’s Coolidge Corner location.  
The Board’s valuation findings.

The Board found that the purportedly comparable-sale data offered by the appellant was not sufficiently comparable to the subject property so as to provide meaningful valuation evidence.  Of the appellant’s five purportedly comparable sales, one occurred in 2005, another in 2007, and a third in early 2009.  The Board found that these dates were too removed from the relevant assessment date for the fiscal year at issue to provide a reliable indication of the subject property’s fair cash value. 
Furthermore, the appellee offered credible evidence to establish that one of these sales – 104 Westbourne Terrace – was an estate sale, which raised an inference that it was not an arm’s-length sale.  The appellant did not introduce affirmative evidence to establish that it was an arm’s-length sale.
The Board further found that the remaining two sales offered by the appellant -- 144 Middlesex Road, Unit 2, and 115 Westbourne Terrace, Unit 1 – did not discredit the subject property’s assessment but instead actually supported it.  First, 144 Middlesex Road sold on May 25, 2011 for $515,000.  It is comparable in size to the subject property but in better, more updated, condition.  However, this comparable is located on the Newton line; the Board agreed with Mr. Belhocine that this location is slightly more remote and thus less desirable than the subject property’s very desirable location in Coolidge Corner.  Taking into consideration adjustments for this comparable property’s better condition but inferior location, the Board found that its sales price of $515,000 did not discredit the subject assessment at $520,700, and in fact supported that assessment.  Similarly, 115 Westbourne Terrace, which sold on December 15, 2010 for $580,000, was similar in size and location to the subject property, but in better condition.  Taking into account adjustments for this comparable property’s condition, the Board found that the sale price of $580,000 did not discredit, but instead supported, the subject property’s assessment at $520,700.
On the basis of the evidence advanced, the Board found and ruled that the appellant failed to meet his burden of proving a fair market value for the subject property that was less than its assessed value for the fiscal year at issue.  Accordingly, the Board issued a decision for the appellee in this appeal.
OPINION
Assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).


The appellant has the burden of proving that property has a lower value than that assessed.  “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  A taxpayer may sustain this burden by introducing evidence of fair cash value, or by proving that the assessors erred in their method of valuation.  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984) (citing Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).   

Generally, real estate valuation experts, Massachusetts courts, and this Board rely upon three approaches to determine the fair cash value of property: income capitalization; sales comparison; and cost reproduction.  Correia v. New Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978).  “[S]ales of property usually furnish strong evidence of market value, provided they are arm’s-length transactions and thus fairly represent what a buyer has been willing to pay for the property to a willing seller.”  Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982).  When comparable sales are used, however, allowances must be made for various factors which would otherwise cause disparities in the comparable properties’ sale prices. See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1082.  “Adjustments for differences in the elements of comparison are made to the price of each comparable property . . . . The magnitude of the adjustment made for each element of comparison depends on how much that characteristic of the comparable property differs from the subject property.”  Appraisal Institute, the Appraisal of Real Estate 322 (13th ed., 2008).
The Board found that the purportedly comparable properties advanced by Mr. Perry in his comparable-sales assessment were not sufficiently similar to the subject property to provide for a meaningful comparison.  First, three of the sales were too removed in time from the relevant assessment date.  In addition, the appellant provided no adjustments to his purportedly comparable properties to compensate for differences between those properties and the subject property so as to provide for meaningful comparison.  See Lupacchino v. Assessors of Southborough, Mass. ATB Findings of Fact and Reports 2008-1253, 1269 (“[W]ithout appropriate adjustments . . . the assessed values of [comparable] properties [do] not provide reliable indicator[s] of the subject’s fair cash value.”).  
Further, the appellee offered credible evidence that one of these sales – 104 Westbourne Terrace – was an estate sale, which raised an inference that it was not sold at an arm’s-length price or sufficiently exposed to the market. Without sufficient market exposure, the Board may infer that the relied-upon sale was not an arm’s-length transaction reflecting fair market value.  See American House, LLC v. Assessors of Greenfield, Mass. ATB Findings of Fact and Reports 2005-39, 53 (“[because] there was insufficient evidence produced to show that the property was exposed to the market for a sufficient period to maximize the number of potential buyers,” the Board found “that the circumstances surrounding the [ ] sale raised an inference that it was less than arm’s-length.”).  In the absence of contrary evidence from the appellant, the Board found that this sale was not reliable or persuasive evidence of the subject property’s fair cash value.  
Finally, the appellant’s remaining two purportedly comparable properties – 144 Middlesex Road, Unit 2, and 115 Westbourne Terrace, Unit 1 - did not discredit the subject property’s assessment, but instead actually supported it, when taking into consideration adjustments for condition and location.   
Based on the evidence presented, the Board found and ruled that the appellant failed to meet his burden of proving a fair market value for the subject property that was less than its assessed value for the fiscal year at issue.  Accordingly, the Board issued a decision for the appellee in the instant appeal.
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