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INTRODUCTION

This appeal presents fundamental questions regarding the scope of the
Superior Court’s equitable powers to enforce restrictive employment covenants
through injunctive relief.

From 2007 through 2016, appellant, Matthew McGovern (“McGovern™), was
a 7.8% minority owner and employee of appellees, a group of automobile
dealerships doing business as Prime Motor Group (“Prime”). In 2016, Prime
terminated McGovern’s employment. Shortly thereafter, McGovern (who was not
bound by any non-compete restriction) founded a rival enterprise. Regretting that
its actions had so quickly spawned a competitor, Prime then demanded that
McGovern agree to refrain from hiring Prime employees for a period of eighteen
months as a condition of permitting him to redeem the economic value of his Prime
ownership interest. Under financial duress and without any real alternative,
McGovern reluctantly agreed to Prime’s “no-hire” restriction.

This appeal arises from Prime’s efforts to abuse this no-hire provision for the
sole purpose of insulating itself from ordinary competition with McGovern. On
multiple occasions during the course of the proceedings below, Prime sought
injunctive relief that would have required McGovern to immediately terminate the
employment of individuals who were at one time Prime employees. These requests

were properly denied because Prime lacked the legitimate business interest



necessary to obtain such extraordinary relief. The Superior Court did, however,
eventually grant Prime’s request to enjoin McGovern from hiring Prime’s employees

for an additional year beyond the original expiration of the no-hire restriction even

though the parties’ agreement did not contemplate or permit any extension of that
temporal limitation. In so doing, the Superior Court acknowledged some trepidation
that its ability to enter that relief under Massachusetts law was “less than clear.” The
Superior Court was correct to be concerned, and its permanent injunction should be
vacated for three independent reasons.

First, the Superior Court’s judgment should be vacated because it contradicts
the “unequivocal” rule in Massachusetts (as recently described by former U.S.
Supreme Court Justice David Souter) that courts lack equitable power to extend
restrictive employment covenants beyond the expiration date agreed to by the
parties. Second, it was improper for the Superior Court to order equitable relief in
the absence of any evidence that Prime’s remedies at law are inadequate. Third, it
was error for the Superior Court to conclude that enforcement of the no-hire
provision was necessary to protect a putative business interest — Prime’s desire to
prevent an ex-owner/employee from competing for the services of Prime’s other
employees — that has never before been recognized by Massachusetts courts as
“legitimate.” For these reasons, as more particularly described below, this Court

should reverse the Superior Court judgment and vacate its permanent injunction.



STATEMENT OF ISSUES

1. Whether the Superior Court erred by concluding that it had authority to
extend a now-expired restrictive employment covenant for a period of one year
beyond the expiration date agreed to by the parties?

2. Whether the Superior Court erred by ordering specific performance of
a contract in favor of a party who made no effort at trial to prove that its remedies at
law were inadequate, and, instead, acknowledged openly that it intends to pursue
substantial damages for the same alleged breaches of contract during a later phase
of litigation?

3. Whether the Superior Court erred by enforcing a restrictive
employment covenant in favor of an employer without first making a predicate
finding that enforcement was necessary to serve a legitimate business interest in
protecting the employer’s goodwill, trade secrets or confidential information?

4. Whether the Superior Court erred by extending Massachusetts law to
conclude as a matter of first impression that employers have a “legitimate” business
interest, sufficient to support enforcement of a restrictive employment covenant, in
preventing former minority owners and/or employees from competing freely in the

marketplace for the services of other employees?



STATEMENT OF CASE

As explained in the Statement of Facts, infra, the parties to this appeal were
also parties to a February 8, 2017 agreement (the “2017 Agreement”) prohibiting
McGovern and his company, the McGovern Automotive Group (“MAG”), from
hiring Prime employees for a period of eighteen months. A:I11.01037-48." The 2017
Agreement expired by its own terms on August 8, 2018. Id.

On November 21, 2017, Prime filed a complaint against McGovern and MAG
alleging that they breached the 2017 Agreement by hiring an ex-Prime employee
named Gregory Howle who had been terminated from his employment with Prime
approximately eight months prior. A:1.00049-119. On the same day, Prime filed a
motion for preliminary injunction seeking to both enjoin Howle’s employment with
MAG and extend the no-hire restriction set forth in the 2017 Agreement for eighteen
additional months. A:1.000120-192.

After briefing and oral argument conducted on December 5, 2017, the
Superior Court (Leibensperger, J.) denied Prime’s motion from the bench on the
ground that it was unlikely to establish an enforceable breach of the 2017
Agreement. Specifically, the trial court held that:

Employees of Prime can leave whenever they want and have no non-
competition obligation to Prime, so that sort of erases the idea that
Prime has a legitimate business interest in employees going to work for

! This brief will adopt the following format for citations to the multi-volume
appendix: A:[Volume Number].[Page Number(s)].

10



other competitors. They clearly don’t, because they don’t impose that
on their employees ... You have no interest in not being raided, because
you fired the individual. So on those facts, I don’t believe that Prime is
entitled to a preliminary injunction.

A:1.00237-43.

Prime subsequently filed amended complaints on January 16,2018 and March
16, 2018, respectively, alleging that McGovern and MAG committed additional
breaches of the 2017 Agreement by hiring ex-Prime employees named Zachary
Casey, James Tully and Tim Fallows (collectively, the “Employees™). A:1.00391-
483 & 00749-78. Prime filed but later withdrew a second emergency motion for
preliminary injunction in January 2018. A:1:00302-390 & 00608-16. The parties
then engaged in a period of expedited discovery.

By motion dated March 28, 2018, Prime renewed its request for preliminary
injunctive relief for a third time. A:1.00798-1266. In that motion, Prime sought the
immediate termination of all three Employees and an extension of the 2017
Agreement for eighteen additional months. A:1.00804-05. On April 25, 2018, the
Superior Court (Kaplan, J.) denied Prime’s motion insofar as it requested those
forms of preliminary relief but “ordered that [the] application for a preliminary
injunction [be] advanced and consolidated with trial of the equitable claims asserted
in this action by Prime on their merits, pursuant to Mass. R. Civ. P. 65(a)(2)....”
A.I1.00353-54. The parties conducted that bench trial over the course of five days

in June 2018.
11



At the conclusion of trial, the Superior Court (Kaplan, J.) entered findings of
fact and a final judgment denying Prime’s demand for termination of the Employees
but partially granting its request for an extension of the 2017 Agreement. Add.003-

30.2 With respect to the extension of the 2017 Agreement, the Superior Court noted

that:

[A]lthough the law is less than clear concerning the Court’s ability
to do this, that under the unique circumstances presented by this case,
that the Court has the authority to extend the — the restrictions set out
in [the 2017 Agreement] beyond the expiration date of August 8th,
201[8]. And so the Court will enter the following order. It is going to
extend the restrictions set out in paragraph 1 of the 2017 agreement for
an additional year to August 8th, 2019.

Add.021 (emphasis supplied). Final judgment subsequently entered on the Superior
Court docket on August 9, 2018, declaring and ordering that:

1. [Defendants] breached paragraph 1 of the 2017 Agreement;

2. The restrictions set out in said paragraph 1 are continued and in force
through and until August 8, 2019; and

3. [Defendants] are permanently enjoined from breaching said
restrictions during the period that they are in effect, that is, through
August 8, 2019.

Add.003. McGovern and MAG timely appealed from the Superior Court’s final

judgment by notice dated August 20, 2018. A:11.00455. This appeal followed.

2 This brief will adopt the following format for citations to the addendum: Add.[Page
Number].
12



STATEMENT OF FACTS

A.  Prime Imposes A “No-Hire” Restriction Upon McGovern As A
Condition of Redeeming His Ownership Interest In Prime

Prime was founded in 2007 by McGovern, David Rosenberg (“Rosenberg”),
Rosenberg’s father, and a private equity firm known as Abrams Capital (“Abrams”).
A:X.00426-28. McGovern initially invested the sum of $3.9 million in exchange for
what would ultimately become a 7.8% minority ownership interest in Prime.
A:X.00498-99. He was also employed as Prime’s CFO and Vice President of
Operations. A:X.00428 & 00499-500.

In addition to his ownership stake, Rosenberg is also employed by Prime as
its President and Chief Executive Officer. A:X.00155. In or around 2015,
McGovern became increasingly aware of Rosenberg’s desire to sell the Prime
business so that he could focus on his interest in the burgeoning Massachusetts
marijuana industry. A:X.00501-03. Rosenberg eventually solicited an offer from
AutoNation (a third-party purchaser), who insisted that McGovern sign a non-
compete restriction as part of the contemplated transaction. A:X.00502. Because
he had dedicated his career to the automotive industry and was not prepared to “start
over” at age forty-five, McGovern objected to this restriction. ld. Although the
AutoNation deal eventually fell apart at the end of 2015, McGovern anticipated that
Rosenberg would persist in his efforts to sell Prime and force a non-compete

restriction on McGovern as part of any such transaction. A:X.00503. Wishing to
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avoid that result, McGovern subsequently presented Rosenberg and Abrams with his
own offer to buy out their ownership interests in Prime, and the three owners sat
down at a face-to-face meeting in January 2016 to discuss the terms. A:X.00504-
05. Unfortunately, Rosenberg and Abrams reacted poorly to McGovern’s proposal.

Within days following their meeting, Rosenberg terminated McGovern’s
employment with Prime effective as of February 1, 2016. A:X.00209-12. This
abrupt termination came as a complete shock to McGovern, who was “devastated”
and “floored” to have been unceremoniously terminated from the company he had
helped to build. A:X.00507-08. McGovern was not offered a severance package at
the time of his termination because, although Rosenberg knew McGovern was not
bound by a non-compete agreement, he “didn’t care” that Prime’s termination of
McGovern might spawn a competitor. A:X.00168 & 00211-12.

At the time of McGovern’s termination, Prime made a modest offer to redeem
the economic value of his 7.8% ownership interest. A:X.00507-08. McGovern
rejected that proposal. 1d. Approximately thirty to forty-five days later, Prime made
another redemption offer conditioned upon a “holdback™ of consideration tied to
McGovern’s compliance with five-year no-hire and non-solicitation restrictions.
A:X.00168-69. Again, these terms were unacceptable to McGovern and he

immediately rejected them. A:X.00510-11.
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Stymied in their initial efforts to remove McGovern from his equity position,
Rosenberg and Abrams then engaged in a multi-part scheme to create leverage for
themselves for use in future negotiations. First, Rosenberg and Abrams exercised
their authority as Prime’s “controlling members” to amend certain provisions of the
LLC operating agreements in order to eliminate Prime’s obligation to pay McGovern
a “Special Tax Distribution” in early 2016 as reimbursement for the approximately
$600,000 tax liability he would incur as an owner based on Prime’s record profits
from 2015. A:II1.01066-1115 & 01132-38; A:X.00509-12. Second, Rosenberg and
Abrams cut off McGovern’s access to the company’s books and records through
additional amendments that, by design, left such access in place for themselves.
A:II1.01129-36 & 01143-49; A:X.00521-13. Third, Prime removed McGovern as
an manager and officer of the Prime LLCs. A:I11.01132-36. Finally, Prime
threatened to report McGovern and his wife to the authorities as being in possession
of stolen automobiles, although it had always been Prime’s policy to permit its
owners and their significant others complimentary use of a “demo” vehicle.
A:II1.01139-50; A:X.00514.

Prime subsequently suggested to McGovern in the summer of 2016 that it had
“renewed interest” in redeeming his minority stake for an amount equivalent to his
proportionate 7.8% share of the company’s appraised value, with “no strings” —i.e.,

no restrictive employment covenants — attached. A:X.00514-15. But when
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McGovern met with Prime’s counsel several weeks later, Prime again insisted that
McGovern agree to a 18-month no-hire and non-solicitation restriction. A:X.00515-
16. McGovern reluctantly accepted these non-negotiable terms because the
economic duress engineered by Rosenberg and Abrams in prior months had left him
“strapped for cash” and facing a substantial tax liability arising from his residual
Prime ownership. A:X.00517-18. As a result, McGovern signed a October 7, 2016
Unit Repurchase and Release Agreement (the “2016 Agreement”) prohibiting him
for a period of eighteen months from:

hir[ing] or solicit[ing] any employee or consultant of [Prime] ... except
pursuant to a general solicitation which is not directed specifically to
any such employees.

A:I11.01018-31. By its own terms, the “no-hire” provision of the 2016 Agreement
expired on April 7, 2018.

The consideration paid by Prime in exchange for McGovern’s 7.8%
ownership interest was calculated on the basis of a third-party appraisal obtained by
Abrams in - valuing the Prime enterprise at approximately $. million.
A:X.00170-74. Prior to signing the 2016 Agreement, Prime assured McGovern that
it was not actively pursuing any other material deals that could affect his decision to

sell at the value disclosed by that appraisal. A:X.00518.



9.

>
<
o
S
B

B. The 2017 Agreement

MAG was founded by McGovern in the summer of 2016. A:X.00427. In the
winter of 2016-17, Prime repeatedly threatened to sue MAG based on what it
perceived to be violations of the 2016 Agreement. A:X.00400-01 & 00441.
Although McGovern vehemently denied any wrongdoing, to avoid the expense of
litigation and Prime’s harassment of MAG employees, he entered into the 2017

Agreement. A:I100257. Pursuant to that contract, Prime agreed that it:
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[SThall not initiate legal action against McGovern for his alleged
violations of Section 7(b) of the [2016 Agreement] ... unless either
McGovern commits a breach of any of his obligations under this
Agreement or there is a breach of any covenant in paragraph 1 of this
Agreement.

A:II1.01038. In exchange, Prime received: (i) a strengthened no-hire provision that
superseded and eliminated the “general solicitation” exception contained in the 2016
Agreement; and (i1) an extension of the term of the original no-hire provision from

April 7,2018 to August 8, 2018. A:I11.01037-38.

C. The Emplovees

As described in the Statement of Case, supra, the bench trial giving rise to this
appeal focused on Prime’s allegation that McGovern and MAG breached the 2017
Agreement by hiring the Employees (i.e., Fallows, Tully and Casey).

1. Timothy Fallows (“Fallows™)

Fallows was employed by Prime from approximately February 2013 until
early May 2017. A:X.00264-67. At no time was Fallows subject to a non-compete
restriction that would have prohibited him from competing with Prime following the
conclusion of his employment. A:X.00236. Fallows met McGovern while they both
worked at Prime, and Rosenberg was aware that the two had a social relationship
outside of work. 1d. As a result of that social relationship, Rosenberg questioned
Fallows’ loyalty to Prime after McGovern’s termination, and even went so far to

send a text message to Fallows stating that:
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Tim, you’re a friend of [McGovern]. You’re better off going to work
with him. I never want to question anyone’s loyalty who works for
me. Good luck.

A:I1.01151-52 (emphasis supplied). Fallows ultimately gave notice to quit his
Prime employment on May 1,2017. A:I11.01182-85. At the time Fallows left Prime,
McGovern had not promised him a job at MAG. A:111.00285.

Fallows subsequently went to work for two other automobile dealerships that
have no affiliation with either Prime or MAG. A:X.00268 & 00281-82. When
Fallows was terminated from the second of those positions in October 2017, he
contacted McGovern to see if there were any employment opportunities at MAG.
A:X.00282 & 00285. MAG hired Fallows shortly thereafter. A:X.00283.

In denying Prime’s request for permanent injunctive relief with respect to
Fallows, the Superior Court reasoned that:

Briefly stated, Mr. Fallows did not seem to be a particularly valued
employee while he was working for Prime Motors. He left there, and
the circumstances of his leaving aren't entirely clear. He went to work
for a Chevrolet dealership. He left there. Went to work for a
Volkswagen dealership, lost his job there, was unemployed. Mr.
McGovern gave him employment. The Court finds that there’s no
significant or valid business interest of Prime that would be advanced
by entering any injunctive relief with respect to Mr. Fallows.

Add.009.

19



2. James Tully (“Tully”)

Tully and McGovern are childhood friends, and have known each other for
over 40 years. A:X.00304. Prior to 2013, Tully was self-employed as a real estate
developer and also owned an irrigation company and gym franchises. A:X.00305.
Tully was employed by Prime from approximately 2013 through April 2017, first as
a sales consultant and, later, as a Mercedes Benz commercial vehicle manager.
A:X.00289-90. At no time was Tully subject to a non-competition restriction that
would have prohibited him from competing with Prime following the conclusion of
his employment. A:X.00232-33.

Tully resigned from his Prime employment on April 13, 2017. A:X.00291.
At the time, McGovern had not promised Tully a job at MAG. A:X.00309. Rather,
Tully left Prime because, following McGovern’s termination in February 2016,
Prime abruptly changed Tully’s job responsibilities in order to cut his commission
opportunities. A:X.00305-09. Upon being informed of Tully’s resignation,
Rosenberg observed that “[a]t the end of the day, it’s a good thing. Way overpaid,
and thinks he deserves more.” A:I11.01180.

Since April 2017, Tully has spent approximately half of his time providing
general contractor services to the MAG automotive dealerships in the field of
facilities maintenance and repair. A:X.00294 & 00309-10. Tully spends the

remainder of his time working in real estate development. A:X.00294. Both Tully

20



and Rosenberg agreed at trial that there is no overlap between the work Tully did for
Prime as a commercial vehicle manager and the facilities management work he now
performs for MAG. A:X.00233 & 00310.

In denying Prime’s request for permanent injunctive relief with respect to
Tully, the Superior Court reasoned that:

It seems clear that Prime didn't consider Mr. Tully to be a valued
employee, that it was uninterested in pursuing the line of business that
Mr. Tully was interested in pursuing, [believed] that Mr. Tully was
overpaid for what he was then doing, and was, as Mr. Rosenberg
testified, happy to have him leave Prime. Under those circumstances,
no legitimate business purpose would be advanced by entering any
injunctive relief with respect to Mr. Tully. Indeed, Mr. Tully’s not even
engaged in the sale of automobiles at McGovern Motors. He’s dealing
with physical plant issues.

Add.009-10.

3. Zachary Casey (“Casey”)

From approximately 2007 through December 2017, Casey was employed by
Prime at automobile dealerships located in Saco, Maine. A:X.00344-45. Atno time
was Casey subject to a non-competition restriction that would have prohibited him
from competing with Prime following the conclusion of his employment.
A:X.00440.

Casey met McGovern while they were both employed by Prime, and Casey
considers McGovern to be a “close friend” and “mentor.” A:X.00407. On the basis

of this relationship, Casey began to ask McGovern for advice in late 2017 regarding
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his desire to become an owner of his own automobile dealership. A:X.00406-09.
At approximately the same time, McGovern was encountering challenges with a
Toyota dealership he had recently acquired in Nashua, New Hampshire (“Toyota of
Nashua™). A:X.00531. Among other things, the general manager of Toyota of
Nashua had resigned in October 2017. A:X.000468-69 & 00532-33. Because
McGovern knew Casey had expressed an interest in ownership, the two began to
discuss a potential transaction whereby Casey would buy McGovern’s ownership

interest in Toyota of Nashua. A:X.00468-72 & 00532-33.

These conversations ultimately resulted in a_ agreement

-. A:1X.00544. Casey began work at Toyota of Nashua on that same date.
A:X.00343. Three business days later, Prime moved to immediately enjoin Casey
from further employment with Toyota of Nashua on the ground that he had allegedly
been “hired” by McGovern. A:1.00302-483. McGovern, through counsel, opposed
that motion in papers served on Prime’s counsel on January 23, 2018. A:111.01262-

01387. In his opposition, McGovern disclosed that he had actually -

I

Within two hours of his counsel receiving these papers, Rosenberg called his
Toyota market representation manager and accused McGovern of entering into a

“sham” transaction to sell Casey the Toyota of Nashua dealership in violation of the
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2017 Agreement. A:X.00200 & 00248-49. Two hours after that, Rosenberg sent
McGovern’s opposition papers — including a copy of the purchase agreement with
Casey — directly to the Toyota manager. A:Il1.01388-1456. The following day,
Rosenberg told a different Toyota manager that he intended to do “everything in his
power” to make sure that Casey could not continue to work as the general manager

for Toyota of Nashua. A:X.00201 & 00252-54.

The folowing wee |
I 00515-55. As
s esul, MeGovern and Cascy [
I 0005756« oos+c. |

McGovern continued to employ Casey at Toyota of Nashua because he felt obligated
to do so after Casey moved his family from Maine to New Hampshire in reliance on
their original sale transaction. A:X.00546.

In denying Prime’s request for permanent injunctive relief with respect to
Casey, the Superior Court held that:

...Mr. Casey wasn’t subject to any kind of non-compete, and he was
free to work for any competitor. Mr. Casey’s not a defendant in this
proceeding. Mr. Casey’s already moved to New Hampshire, sold his
house, presumably he’s entered his kids in school in New Hampshire ...
Terminating Casey wouldn't provide a benefit to Prime, not prevent
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Prime from suffering any further damage from having lost a valued
employee.

Add.013.

SUMMARY OF ARGUMENT

This Court should reverse the Superior Court’s final judgment and vacate its
permanent injunction for three independent reasons.

First, the injunction should be vacated because the parties to this appeal
agreed, with no exceptions, that the no-hire restriction established in the 2017
Agreement would expire by its own terms on August 8, 2018. It was error for the
Superior Court to extend this expiration date by one year in light of well-established
precedent — repeatedly recognized by Massachusetts courts over the past thirty years
— holding that it is beyond a trial court’s authority to re-write restrictive employment
covenants in the absence of an express tolling provision. This bright-line rule
promotes the freedom of parties to define the parameters of their own contractual
relationships, and causes no prejudice where, as here, the allegedly injured party has
a remedy in damages. See Section II, infra.

Second, the injunction should be vacated because it awarded Prime specific
performance of the 2017 Agreement in spite of Prime’s announcement during trial
that it also intends to seek millions of dollars in damages as additional compensation
for breach of that very same contract. The remedies of specific performance and

damages are mutually exclusive, and Prime would receive an unjustified windfall if
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it recovered both. In these circumstances, the Superior Court erred by ordering
specific performance in the absence of any proof whatsoever that Prime’s legal
remedies are inadequate. See Section III, infra.

Finally, the injunction should be vacated because the Superior Court itself
concluded that the no-hire restriction set forth in the 2017 Agreement was not
necessary to protect Prime’s goodwill, trade secrets or confidential information.
These are the only categories of interests that have been recognized as “legitimate”
bases for enforcement of a restrictive employment covenant, and the Superior Court
committed reversible error by attempting to justify enforcement of the 2017
Agreement through an extension of Massachusetts law to recognize a new category
of legitimate interest. This is particularly true where, as here, the putative “anti-
raiding” interest created by the Superior Court serves only to protect Prime from
ordinary competition for labor and did not arise from a sale of Prime’s business. See
Section IV, infra.

ARGUMENT

I. STANDARD OF REVIEW

Although this Court accepts the “findings of fact in a bench trial unless they
are clearly erroneous,” it must “scrutinize without deference the legal standard which
the judge applied to the facts” in order to “ensure that the ultimate findings and

conclusions are consistent with the law.” See Makrigiannis v. Nintendo of Am., 442

25



Mass. 675, 677-78 (2004). In addition, a trial court’s “imposition of equitable
remedies” is judged under an abuse of discretion standard, see U.S. Bank Nat’l Ass’n
v. Schumacher, 467 Mass. 421, 427 (2014), that subsumes the question of whether
there was an error of law. See Chan v. Chen, 70 Mass. App. Ct. 79, 85 (2007) (error
of law constitutes an abuse of discretion).

In this appeal, McGovern and MAG contend that the Superior Court applied
incorrect and heretofore unrecognized legal standards in order to enforce and extend
the no-hire restriction in the 2017 Agreement under the guise of exercising its
inherent equitable powers. This Court must review these arguments de novo, and

should conclude that the Superior Court committed reversible error.

II. THE SUPERIOR COURT ERRED BY CONCLUDING THAT IT
HAD AUTHORITY TO EXTEND THE TERM OF THE 2017
AGREEMENT

In 2011, former U.S. Supreme Court Justice David Souter — sitting by
designation on the First Circuit in the appeal of a diversity case — observed that the
state of the law in Massachusetts was “unequivocal” that courts lack authority to
extend the term of restrictive employment covenants beyond their agreed-upon
expiration dates. See EMC Corp. (“EMC”) v. Arturi, 655 F.3d 75, 77 (1st Cir. 2011).
Specifically, Justice Souter held that “when the period of restraint has expired ...
specific relief is inappropriate and the injured party is left to his damages remedy.”

Id. (internal citations omitted). Despite the clear state of the law, the Superior Court
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has concluded on numerous occasions in recent years, as it did in this case, that its
inherent equitable powers authorize the judicial extension of contracts even in the
absence of express agreement that temporal limitations can be tolled. This logic is
fatally flawed.

A.  Massachusetts Appellate Decisions Forbid Judicial Extensions of
Restrictive Employment Covenants

Through a series of opinions stretching back thirty years, Massachusetts
appellate courts have consistently held that employers are forbidden from obtaining
equitable relief, and are instead limited to their damages remedy, upon the expiration
of a restrictive employment covenant.

In the first of these decisions, All Stainless, Inc. v. Colby, the parties entered
into an employment contract pursuant to which defendant agreed not to compete
with plaintiff (his employer) for a period of two years following the conclusion of
his employment. See 364 Mass. 773, 774-75 (1974). Defendant then left the employ
of plaintiff, and, seventeen months later, began to work as a salesman for one of
plaintiff’s competitors. ld. at 775. After plaintiff filed suit, the trial court found the
restrictive employment covenant to be unenforceable. Id. On appeal, the Supreme
Judicial Court reversed the trial court and concluded that the non-compete restriction
should have been enforced in certain respects. See id. at 777-81. However, because
the two-year term of the restrictive covenant had expired while the case was on

appeal, the All-Stainless court concluded that specific performance was no longer
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available and that “[a]ny relief to which [plaintiff] is entitled must come in the form
of money damages.” Id. at 781; see also id. at 777 (“...because the period of the two
year restriction has expired, [plaintift] is left to the recovery of any damages arising
from [defendant’s] solicitation of customers....”).

Since the All Stainless opinion, this Court has observed on at least two
occasions that Massachusetts courts lack authority to specifically enforce restrictive
employment covenants beyond their expiration dates. In Felix A. Marino Co., Inc.
v. Anderson, this Court found it “readily apparent” that plaintiff’s claim for specific
performance of a non-compete agreement had been mooted by the expiration of that
provision prior to trial. See 76 Mass. App. Ct. 1127, No. 09-P-1278, 2010 WL
1655824, at * 1 (Mass. App. Ct. April 27, 2010) (“At trial, the only relief [plaintift]
sought was specific performance of the noncompetition clause. However, by the

time of trial in April, 2009, that relief was no longer available, as the three years

had expired.”) (emphasis supplied). Similarly, in Middlesex Neurological Assocs.,
Inc. v. Cohen, this Court noted that the appeal of an expired restrictive covenant
would have been moot but for a stipulation providing that the covenant could be
reinstated if the plaintiff prevailed on appeal. See 3 Mass. App. Ct. 126, 127 n.1

(1975).3

3 These decisions are also consistent with Boulanger v. Dunkin’ Donuts, where the
Supreme Judicial Court concluded that an appeal had not been mooted by the
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Federal courts applying All Stainless and its progeny have also consistently
concluded that Massachusetts law flatly prohibits judicial extensions of restrictive
employment covenants. In A-Copy, Inc. v. Michaleson, the First Circuit interpreted
All Stainless to stand for the proposition “that when the period of restraint has
expired, even where the delay was substantially caused by the time consumed in
legal appeals, specific relief is inappropriate and the injured party is left to his
damages remedy.” 599 F.2d 450, 452 (1st Cir. 1978); see also id. (observing that
plaintiff “has not been able to call to our attention any Massachusetts authorities
permitting specific enforcement, without prior agreement of the parties, after
expiration of the contractual period.”).

Similarly, in EMC Corp. v. Arturi, the U.S. District Court for the District of
Massachusetts held that “under A-Copy and related Massachusetts precedent, the
contractual period of restraint should not be extended beyond the ... terms provided
in the non-solicitation and non-competition agreements.” Civil Action No. 10-
40053-FDS, 2010 WL 5187764, at * 6 (D. Mass. 2010). On appeal, Justice Souter

summarily affirmed this holding by noting that “[t]he unequivocal character of the

expiration of a restrictive employment covenant because, “[i]n addition to his claim
for a declaratory judgment, the plaintiff sought to recover damages for alleged
wrongful refusal to excuse him from his covenant not to compete.” See 442 Mass.
635, 639 n.8 (2004); accord Nat’l Hearing Aid Ctrs., Inc. v. Avers, 2 Mass. App. Ct.
285, 576 (1974) (appeal involving expired restrictive covenant not moot where trial
court judgment also awarded liquidated damages).
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[Massachusetts] state rule creates a frosty climate” for any party seeking to
specifically enforce a restrictive employment covenant beyond its expiration date.
See EMC, 655 F.3d at 77.*

Here, there is no question that the Superior Court intended to extend the no-
hire agreement set forth in the 2017 Agreement beyond the August 8, 2018
expiration date agreed to by the parties. Add.021 (““‘And so the Court will enter the
following order. It is going to extend the restrictions set out in paragraph 1 of the

2017 agreement for an additional year to August 8th, 2019.”) (emphasis supplied).

There is also no question that the Superior Court was aware of All Stainless. Indeed,
at various points during the trial, the Superior Court noted the lack of appellate
caselaw supporting Prime’s request for an extension, observed that it was “hard to
do better” than Justice Souter’s summation of the law in EMC, and prefaced its final
judgment with the cautionary observation that “the law is less than clear concerning

the Court’s ability to do this.” A:X.00133-34 & 00562-63 & 00697-98; Add.021.°

4 Justice Souter also criticized the holdings of other Superior Court decisions
extending the term of restrictive employment covenants by observing that “we have
some question about the harmony of these results with All Stainless....” EMC, 655
F.3d at 77-78.

> See A:X.00133-34 (“My tentative ruling, having looked at all of the law, is the
Court doesn't have equitable power to re-write the parties’ contract, that the parties
entered into a contract that had a restrictive covenant as it related to this anti-raiding
provision and it had an end date, and I think all of the appellate case law says when
the end date comes, the end date comes, and it’s not within the equitable power of
the Court to re-write the — that provision.”); A:X.00562-63 (“...my takeaway was
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The Superior Court was correct to be concerned, and committed reversible error by
extending the 2017 Agreement in light of this “unequivocal” caselaw. See EMC,
655 F.3d at 77.

B. The Superior Court Had No Authority To Disregard All Stainless

1. The Inherent Equitable Powers of the Superior Court Do Not
Override All Stainless

In announcing its extension of the 2017 Agreement, the Superior Court stated

that it had “to some extent, relied upon Lightlab Imaging v. Axsun and Technologies

Inc., 469 Mass 181 at 194 where the Court talked about the broad discretion of a
Trial Judge to grant or deny injunctive relief.” Add.022. But these generic
pronouncements do not cure the Superior Court’s error in disregarding All Stainless.

In Lightlab Imaging, plaintiff alleged that the defendant had misappropriated
certain trade secrets arising from a joint development relationship. See 469 Mass.
181, 182-83 (2014). After an injunctive phase of the proceedings, the trial court

denied plaintiff’s request for a permanent injunction because, although information

that, you know, it’s hard to do better than Justice [Souter] who came to the
conclusion that you can’t reform a contract and provide, you know, specific
performance that’s not in the contract.”); A:X.00697-98 (“You don’t have a case
anywhere where the Court has enforced an injunction beyond the period — enforced
the non-compete beyond the period negotiated in the contracted documents...but it’s
not like a written decision in which some Appellate Court has some notwithstanding
the fact that the period of non-compete, you know, concluded on such and such a
date, the Court had the equitable authority to extend it.”).
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had been misappropriated, plaintiff failed to establish that the wrongdoing was likely
to recur. See id. at 186-87. On appeal, the Supreme Judicial Court affirmed that
aspect of the ruling with the simple observation that “[t]rial judges have broad
discretion to grant or deny injunctive relief....” 1d. at 194. This unremarkable
statement in no way supports the result reached by the Superior Court in this case.

Indeed, Lightlab Imaging is distinguishable for the simple reason that it had
nothing to do with a restrictive employment covenant, let alone a request to extend
such a covenant beyond its expiration date. In stark contrast, All Stainless dealt with
precisely the scenario confronted by the Superior Court here. In these
circumstances, neither Lightlab Imaging nor the Superior Court’s inherent equitable
powers gave it license to disregard the binding precedent established by the Supreme
Judicial Court in All Stainless. See Shiel v. Rowell, 480 Mass. 106, 109 (2018)
(“Parties should not be encouraged to seek reexamination of determined principles
and speculate on a fluctuation of the law with every change in the expounders of it
... Overruling precedent requires something above and beyond mere disagreement
with its analysis.”).

2. Denying Prime An Extension of the 2017 Agreement is
Consistent With Public Policy

Nor is there any public policy justifying the Superior Court’s departure from
the holding of All Stainless. In the first instance, Massachusetts courts have noted

that parties in Prime’s position are not prejudiced by an inability to enforce expired
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agreements because, in all instances, the injured party retains its right to pursue
damages for any breach. See All-Stainless, Inc., 364 Mass. at 777 (“[B]ecause the
period of the two year restriction has expired, [plaintiff] is left to the recovery of
damages....”); see also EMC, 655 F.3d at 77 (rejecting plaintiff’s argument that it
was denied the benefit of its bargain because it could “enforce its bargain to the
penny by remedy at law if it can prove a breach of the agreement and damages, as
was true in A-Copy and All Stainless....”). Here, as explained more particularly in
Section III, infra, Prime announced at trial that it intends to pursue substantial
damages during a future phase of litigation. If proven, these damages will constitute
a complete remedy for breach of the now-expired 2017 Agreement. No equitable
relief was permissible or necessary in these circumstances.

The All Stainless holding also represents sound public policy because it
creates a bright-line rule that protects the rights of employers and employees to
define the parameters of their own contractual relationships. In Massachusetts,
“[u]nder freedom of contract principles, generally, parties are held to the express
terms of their contract, and the burden of proof is on the party seeking to invalidate
an express term.” TAL Fin. Corp. v. CSC Consulting, Inc., 446 Mass. 422, 430
(2006). The logic behind All Stainless is that the bargained-for expiration date of a
restrictive employment covenant is an express term that cannot be overridden absent

explicit authorization within the contract itself. Specifically, Massachusetts courts
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have noted that parties are free to achieve more flexibility in their relationships by
bargaining to toll the expiration of restrictive employment covenants for the period
of any breach. See A-Copy, Inc., 599 F.2d at 452 (holding that the All Stainless rule
has “only been departed from pursuant to stipulation of the parties.”); EMC Corp.,
2010 WL 5187764, at *5 (observing that plaintiff “could easily modify the terms of
its standard [contracts] to provide for tolling of the one-year term of restraint if an
employee is found in violation of the provision.”).

Prime is a sophisticated commercial actor that was represented by counsel
during the negotiation of the 2017 Agreement. Like the plaintiff in EMC, Prime
“makes its agreements subject to the rules of equity governing specific enforcement;
rules, moreover, that were clearly in place in the governing federal and state cases
well before the company required [McGovern] to sign ... Being forewarned, [Prime]
could have contracted ... for tolling the term of the restriction during litigation, or
for a period of restriction to commence upon preliminary finding of breach. But it
did not.” See 655 F.3d at 77. Prime must now live with the consequences of that
choice. In these circumstances, the final judgment should be vacated because the
Superior Court erred by concluding that it had authority to re-write the 2017

Agreement in order to extend the no-hire restriction for an additional year.
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I11. THE SUPERIOR COURT ERRED BY AWARDING EQUITABLE
RELIEF IN THE ABSENCE OF PROOF THAT PRIME’S LEGAL
REMEDIES WERE INADEQUATE

By extending the 2017 Agreement for an additional year, the Superior Court
awarded Prime the equitable remedy of specific performance. See New England
Canteen Serv., Inc. v. Ashley, 372 Mass. 671, 675 (1977) (“Suits like the present, to
enforce a negative covenant, are in reality petitions for specific performance.”).
However, as a prerequisite to awarding this form of relief, the Superior Court was
obligated to find that Prime’s legal remedies were inadequate. It committed
reversible error by failing to do so here.

“In order for a court to order specific performance, a plaintiff must establish
that: (1) an adequate remedy at law is unavailable; and (2) the practical burdens of
enforcement are not disproportionate to the advantages gained.” Atlantech, Inc. v.
Am. Panel Corp., 540 F. Supp. 2d 274, 285 (D. Mass. 2008) (citing to Sanford v.
Boston Edison Co., 316 Mass. 631, 634-35 (1944)).% For these purposes, a legal

remedy is inadequate only “where damages are impracticable because it is

6 This analysis is unaffected by G.L. ch. 214, § 1A. Although this statute provides
that damages are not necessarily a bar to specific performance, it also explicitly
requires Massachusetts courts to find that damages would not “in fact” constitute the
“equivalent of the performance promised” before ordering such relief. See G.L. ch.
214, § TA. In effect, this is simply a different way of stating the common-law
requirement that courts must find contract damages to be inadequate before
awarding specific performance.
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impossible to arrive at a legal measure of damages at all, or at least with any
sufficient degree of certainty.” 25 Williston on Contracts § 67:8 (4th ed.). Here, not
only did Prime fail to meet the burden of proving that its legal remedies were
inadequate, but admitted at trial that it could not do so.

Specifically, when asked at trial whether Prime had attempted to calculate the
monetary damage it allegedly suffered when MAG hired Casey, Rosenberg
responded “not yet,” but acknowledged that those purported damages could be
quantified. A:X.00239-40. Similarly, when asked whether Prime had attempted to
compute the harm it allegedly suffered when MAG hired Tully, Rosenberg
responded “no, but we will as the lawsuit continues.” A:X.00240. Rosenberg gave
a nearly identical response regarding Fallows. Id. Far from establishing the
impracticability of calculating damages, this testimony actually represents an

admission from Rosenberg that Prime’s damages could have been quantified if

only Prime had tried. As such, Prime failed to meet its burden of establishing the

inadequacy of its own legal remedies, and, for this reason alone, should not have
been awarded specific performance of the 2017 Agreement.

The severity of this error was only magnified later in the trial proceedings
when Prime submitted a post-trial bench memorandum announcing the quantum of
damage it intends to seek from McGovern and MAG. Specifically, Prime’s filing

disclosed that it intends to seek $1.5 million in disgorged profits from McGovern
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and MAG based on a theory that Toyota of Nashua’s net profits rose in that amount
for the first six months of Casey’s employment there. A:[1.00424-26. Then, as an
“alternative[], or additional[]” remedy, Prime intends to seek $2 million in damages
as restitution for the value Prime purportedly “placed” on the no-hire restriction in
the 2017 Agreement. A:11.00426. But Prime cannot have it both ways. It cannot
enjoy the benefits of specific enforcement based on the alleged inadequacy of money
damages, while, at the same time, openly acknowledging that it intends to seek at
least $3.5 million in damages from McGovern and MAG for the very same breaches
of the 2017 Agreement.” See Perroncello v. Donahue, 448 Mass. 199, 206 (2007)
(“The law of contracts is intended to give an injured party the benefit of the bargain,
not the benefit of the bargain and a windfall.”).

Massachusetts law is clear that the remedies of specific performance and
contract damages are mutually exclusive concepts. Id. at 204 (observing that the
“remedies of specific performance and damages for breach are ‘alternative remedies,
but not inconsistent’ in [the] sense that they both affirm validity of contract; plaintiff
may, however, be required to elect which he will further prosecute.”) (internal

citations omitted). The Superior Court erred by awarding Prime the former remedy

"McGovern and MAG vehemently dispute Prime’s claim to damages in this amount,
and will present their defenses to the Superior Court at an appropriate juncture of the
proceedings. However, for purposes of this appeal, the $3.5 million in damages
claimed by Prime can hardly be characterized as “inadequate.”
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without first requiring it to prove the inadequacy of the latter. This error represents
an additional reason why this Court should vacate the permanent injunction.
IV. THE SUPERIOR COURT ERRED BY ENFORCING A NO-HIRE

PROVISION THAT WAS UNNECESSARY TO PROTECT PRIME’S
LEGITIMATE BUSINESS INTERESTS

The 2017 Agreement was not an ordinary contract. Specifically, because that
agreement prohibited McGovern and MAG from freely competing against Prime for
employees in the retail automotive marketplace, it represented a restrictive
employment covenant enforceable in Massachusetts only if “necessary to protect a
legitimate business interest....” See Boulanger v. Dunkin’ Donuts, 442 Mass. 635,
639 (2004). Here, the Superior Court committed reversible error by attempting to
justify enforcement of that covenant on the basis of a newly created category of
business interest that has never before been recognized as legitimate by
Massachusetts appellate courts.

A.  Enforcement of the 2017 Agreement Was Not Necessary to Protect
Prime’s Goodwill, Trade Secrets or Confidential Information

In New England Canteen Service, the Supreme Judicial Court summarized the
state of the law in Massachusetts by observing that:

Employee covenants not to compete generally are enforceable only to
the extent that they are necessary to protect the legitimate business
interests of the employer ... It is sufficient to state that the interests
which may be protected have fallen into three generic categories: (1)
trade secrets ... (2) confidential data ... and (3) goodwill....
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372 Mass. at 674; see also Oxford Global Resources, LLC v. Hernandez, 480 Mass.
462, 470 (2018) (employee non-solicitation agreements “must be reasonable under
the circumstances and no broader than ‘necessary to protect [an employer’s]

9

legitimate business interest[s],” which include the protection of trade secrets
confidential information, and good will.”) (internal citations omitted). These are the
only three categories of business interests that Massachusetts appellate courts have
recognized as legitimate. See New England Canteen Servs., Inc., 372 Mass. at 676
(“Absent a showing of good will or other similar interest, the plaintiff cannot
prevail.”); see also Whitinsville Plaza, Inc. v. Kotseas, 378 Mass. 85, 102 (1979)
(“[W]e have insisted that the covenant be necessary for the protection of the
employer, and we have accordingly identified only a few interests worthy of
protection.”).

Thus, Prime was only entitled to specific enforcement of the 2017 Agreement
if it proved that such relief was necessary to protect its goodwill, trade secrets or
confidential information. And there can be no doubt that Prime failed to meet that
burden. Indeed,

e With regard to Fallows, the Superior Court concluded that he “did not
seem to be a particularly valued employee” while working for Prime
and that “no significant or valid business interest of Prime ... would be
advanced by entering any injunctive relief...” Add.009.

e With regard to Tully, the Superior Court concluded that “no legitimate

business purpose would be advanced by entering any injunctive relief”
because Tully did not seem to have been a “valued employee” while
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working for Prime and, in any event, was engaged in an entirely
different line of business for MAG (addressing physical plant issues)
than he had been at Prime (selling commercial vehicles). Add.009-10.

e With regard to Casey, the Superior Court concluded that “[t]he purpose
of entering injunctive relief is to prevent further injury to the plaintiff
[and] an injunction with respect to Mr. Casey’s continued employment

[with MAG] would not resound in any benefit to Prime Motors.”
Add.014.

The Superior Court summarized the impact of this evidence by making a
global finding that the no-hire restriction set forth in the 2017 Agreement was

therefore “not protecting trade secrets, confidential information, or good will....”

Add.012 (emphasis supplied). This should have been the end of the Superior Court’s
analysis. Where, as here, Prime failed to prove that enforcement of the 2017
Agreement was necessary to protect its goodwill, trade secrets or confidential
information, it was error for the Superior Court to extend the effect of that agreement
for an additional year.

B.  The Superior Court Erred By Creating A New Category of
“Legitimate” Business Interest

In concluding that it could enforce a restrictive employment covenant without
making any of the findings required by New England Canteen Service, the Superior
Court effectively created a new category of legitimate business interest.
Specifically, the trial judge reasoned that its blanket one-year extension of the no-
hire restriction in the 2017 Agreement was justified by Prime’s abstract interest in

protecting itself “from losing key employees,” which was sometimes referred to
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below as an “anti-raiding” interest. Add.012 (“An anti-raiding provision is intended
to protect the buyer of a business or an interest in a business, which is what happened
in this case, from losing key employees. Now, [McGovern] has argued that that’s
not a protectable business interest. I think clearly that it is....”). But this putative
anti-raiding interest has never before been recognized by Massachusetts appellate
courts as legitimate, and the Superior Court erred by doing so here.

1. The “Anti-Raid” Business Interest Is Not Legitimate Because It Is
Designed To Suppress Ordinary Competition

It is well-established that “[a] covenant not to compete designed to protect a
party from ordinary competition does not protect a legitimate business interest.”
Boulanger, 442 Mass. at 641 (emphasis supplied); see also New England Canteen
Serv., Inc., 372 Mass. at 676 (“On the state of the record before us, the plaintiff’s
purpose in attempting to enforce the covenant is to protect itself from ordinary
competition. This it cannot do.”). The anti-raid interest recognized by the trial court
below is illegitimate because it had no purpose other than to protect Prime from
ordinary competition with McGovern and MAG for labor.

Prime was quite candid during trial about its reasons for wanting to enforce
the no-hire restriction. When Prime terminated McGovern in February 2016, it knew
that he was not subject to a non-compete agreement and was free to establish a
competitive enterprise. Even so, Rosenberg claimed not to care. A:X.00211-12.

Yet that attitude changed when McGovern actually began to compete against Prime
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in the summer of 2016. By that time, although Rosenberg boasted at trial that he
personally does not “believe in non-competes,” he also acknowledged that Prime
insisted on the no-hire restrictions in the 2016 and 2017 Agreement because:

[I]f Abrams and I were going to pay Mr. McGovern a significant sum
of money, which it was in my estimation, for his membership interest,
then we did not want him to raid our company. He has intimate
knowledge of our employees that no other competitor has. He knows
who is good, who’s not good, who’s ready to be promoted, what their
talents are, what their skill levels are.

A:X.00168-69. Similarly, Rosenberg admitted that he did not care where Casey
went to work upon his resignation from Prime, so long as he did not go to work for
one person — McGovern. A:X.00230. By virtue of this testimony, Prime effectively
acknowledged that, through the 2017 Agreement, it paid McGovern to refrain from
using his unique skills to compete against Prime in the retail automotive marketplace
for the services of Prime employees. This is precisely what Massachusetts law
forbids.

Indeed, Prime’s purported anti-raid interest leads to absurd results. To be
certain, Prime might have a legitimate interest in preventing McGovern from hiring
employees who would be in a position to harm Prime’s goodwill or disclose its trade
secrets. But the Superior Court crafted a far broader injunction in order to vindicate
a self-interest common to every employer — the naked desire to shield the employer’s

workforce from being recruited by competitors. Specifically, McGovern and MAG
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are currently prohibited from hiring any Prime employee no matter what their job
title and irrespective of whether they actually possess any sensitive information.
Add.003.% This would, for example, prevent McGovern and MAG from hiring even
entry-level employees such as Prime’s current or former parking lot attendants, even
though such employees would certainly be in no position to harm Prime’s goodwill
or disclose trade secrets. See, e.g., Kroeger v. Stop & Shop Cos., Inc., 13 Mass. App.
Ct. 310,316 (1982) (“Good will generally applies to customer relationships ... Given
the nature of [employee’s] duties — financial planning, site acquisitions,
merchandising strategy, advertising — it is highly improbably that he meant a thing
to [employer’s] customers.”).

Ultimately, the over-breadth of Prime’s allegedly legitimate business interest
highlights a fatal dichotomy in the Superior Court’s logic. Although the trial judge
concluded that Prime could legitimately seek to prevent McGovern and MAG from
raiding Prime’s workforce in general, on every occasion when it was required to
push past that level of abstraction to examine specific hires (i.e., Howle, Fallows,
Tully and Casey), the court contradicted itself by holding that no legitimate business

interest existed. Put differently, every time that the Superior Court examined the

8 The Superior Court even went so far as to note that “even if some individual fired
by Prime were to show up on the doorstep of McGovern, such individual could not
be hired by [MAG].” Add.021.
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specific circumstances of specific Prime employees hired by MAG, it was
compelled to conclude that Prime’s request to enforce the no-hire restriction lacked
the requisite “additional interest” beyond Prime’s desire to protect itself from
competition. See Rohm and Haas Elec. Materials, LLC v. Elec. Circuits Supplies,
Inc., 759 F. Supp. 2d 110, 124 (D. Mass. 2010). This operates as a tacit admission
that the blanket extension of the 2017 Agreement lacks a legitimate business interest
in at least some circumstances because it is designed to impede ordinary
competition. For this additional reason, the permanent injunction should be vacated.

2. Wells Did Not Authorize The Superior Court to Create a New
Category of Legitimate Business Interest

As the justification for its recognition of a new category of legitimate business
interest, the Superior Court relied on the observation of this Court in Wells v. Wells,
9 Mass. App. Ct. 321 (1980) that, in the context of the sale of a business, restrictive
employment covenants “are not rendered unenforceable merely because they protect
an interest we might not recognize in any employment setting.” Add.012. But Wells
did not give the Superior Court license to expand the law of restrictive employment
covenants, and is distinguishable from the facts of this case in any event.

a. The Sale of a Business Does Not Expand The Universe of
Legitimate Business Interests

The “sale of a business” fact pattern encountered by this Court in Wells is not

unique, and has been evaluated much more recently by the Supreme Judicial Court
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in Boulanger. In that case, the Supreme Judicial Court concluded that because a
franchisor-franchisee transaction could be analogized to the sale of a business, the
restrictive employment covenant arising out of that transaction was entitled to a more
deferential standard of review. See 442 Mass. at 639. Specifically, the Boulanger
court held that “[i]n the context of the sale of a business, courts look ‘less critically’
at covenants not to compete because they do not implicate an individual’s right to
employment to the same degree as in the employment context.” Id. Importantly,
however, the court then went on to apply that less critical standard of review to the
traditional categories of legitimate business interests. Id. at 641 (“Legitimate
business interests include protection of trade secrets, confidential information, and
good will.”).

Accordingly, far from expanding the categories of interests qualifying as
legitimate when appurtenant to the sale of a business, Boulanger reiterated that —
although viewed through a less critical lens — the categories remain the same. See
also McFarland v. Scheider, No. Civ.A. 96-7097, 11 Mass. L. Rptr. 704, 1998 WL
136133, at *41 n.62 (Mass. Super. Ct. Feb. 17, 1998) (McHugh, J.) (rejecting
suggestion that courts apply “different analytical frameworks” to sale-of-business
covenants because the “real difference in the courts’ approach, at least in the modern
cases, appears to lie in the intensity with which the enforcer’s asserted interests are

scrutinized.”). This view is also consistent with the holding of Wells itself, which
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spoke of generic “interests” that might not be protectable in a buyer-seller context,
but continued to adhere to the traditional formulation that “[t]he interests which an
employer may protect are trade secrets, confidential data, and good will....” See 9
Mass. App. Ct. at 323-24. It was therefore error for the Superior Court to conclude
that Wells authorized it to recognize a new anti-raiding interest as legitimate.

b. Wells Is Inapposite Because The 2017 Agreement Was a
Settlement Agreement

Even if Wells did provide the Superior Court with authority to recognize new
interests (which McGovern and MAG do not concede), that extra latitude would be
inapplicable here because the 2017 Agreement did not involve the sale of a business.

Massachusetts courts typically review restrictive covenants less critically in
the buyer-seller context than in the employer-employee context because there is
more likely to be equal bargaining power between the parties in the sale of a business
and because a restrictive covenant is sometimes necessary to prevent the seller from
“taking back” the value of the goodwill sold. See Alexander & Alexander, Inc. v.
Danahy, 21 Mass. App. Ct. 488, 496 (1986); see also Wells, 9 Mass. App. Ct. at 324-
25 (“Among the considerations which favor more liberal enforcement of buyer-seller
covenants are: that a seller of a business interest may not derogate from the value of
the business as sold by competing with it....””). These elements are lacking here.

In the first instance, the Superior Court itself noted a sharp distinction in this

case between the 2016 Agreement (which redeemed McGovern’s 7.8% minority
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ownership stake in Prime) and the 2017 Agreement (which instituted a litigation
standstill in exchange for a modification of the existing no-hire restriction).
Specifically, in rejecting McGovern’s argument that enforcement of the 2017
Agreement should be barred by Prime’s unclean hands in procuring the 2016
Agreement, the Superior Court found that:

[[]n determining whether equitable relief should enter, the Court finds
it very significant that I’'m — that it’s not being asked to specifically
enforce the 2016 repurchase agreement. It’s being asked to enforce the
2017 agreement.

That was an agreement that arose based upon Prime’s contention that
McGovern had been violating the 2016 agreement ... He was able to
consider the likelihood that he would be — he would lose a lawsuit if a
lawsuit was brought at that time, and I think it’s significant that based
on his knowledge of his own conduct over the previous year, he
voluntarily decided to enter into the 2017 agreement which had the no
solicitation, no hire provision....

Add.019. Because the Superior Court found that the 2017 Agreement was more akin
to a settlement agreement than an agreement to sell a business, it had no basis to
invoke the more lenient standard of review contemplated by Wells.

Moreover, even if the 2016 and 2017 Agreements could be characterized as
inextricably intertwined, there was still no reason for the Superior Court to conclude
that Prime’s redemption of McGovern’s 7.8% minority interest was tantamount to
the sale of a business. It is undisputed that when McGovern was terminated in

February 2016, Prime knew that he was not bound by a non-compete restriction.
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A:X.00211-12. McGovern subsequently founded MAG in the summer of 2016 and
had been competing with Prime for several months by the time the 2016 Agreement
was executed. A:X.00427. It was only then that McGovern transferred title to his
7.8% ownership interest back to Prime in a straightforward redemption transaction
that did not change the control or management of the Prime enterprise in any
meaningful way.

These facts are easily distinguishable from cases in which Massachusetts
courts have strictly enforced restrictive employment covenants against defendants
who sold all of their stock, assets or goodwill in a company, but then attempted to
take back the value of what was sold by breaching a covenant not to compete against
their old company. See, e.g., Alexander & Alexander, Inc., 21 Mass. App. Ct. at 490
(“Good will is of great importance in the insurance brokerage business ... The
agreement of which the covenants were part provided that the covenants were
‘granted to [buyer] to protect [the] good will’ enjoyed by [buyer] and that the
covenants were ‘not severable from such good will.”). Here, by contrast, the
redemption of McGovern’s 7.8% minority ownership interest was easily severable
from any goodwill interest claimed by Prime. This is because, by the time of that
transaction, McGovern was merely a passive minority owner who was no longer
employed by Prime. Moreover, to the extent Prime ever had an interest in preventing

McGovern from transferring goodwill he obtained at Prime to a new enterprise,
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Prime forfeited its right to vindicate that interest by terminating McGovern at a time
when he was not subject to a non-compete restriction.’ In these circumstances, it
represented reversible error for the Superior Court to analyze the transaction set forth
in the 2017 Agreement as if it were the sale of a business.

c. Wells Is Inapposite Because McGovern Entered the 2016
Agreement Under Compulsion

Finally, even assuming, arguendo, that the 2017 Agreement could otherwise
properly be characterized as a sale of a business, it was still erroneous for the
Superior Court to apply the more lenient Wells standard of review given the evidence
that Prime coerced McGovern into entering the 2016 Agreement.

Although Massachusetts courts are “less concerned with unequal bargaining
power between the parties” in the sale of a business, it remains an element to be
considered. See Boulanger, 442 Mass. at 639-40. Specifically, in evaluating
whether a restrictive covenant connected to the sale of a business should be viewed

“less critically ... courts consider whether ‘the parties entered into the agreement

® Nor was Prime’s straightforward redemption of McGovern’s small minority
interest a significant enough transaction, standing on its own, to implicate a transfer
of goodwill. See, e,g., Hill Med. Corp. v. Wycoff, 86 Cal. App. 4th 895, 907 (2001)
(redemption of minority owner’s 7% interest in corporation “did not involve a
substantial interest such that it could be said that the transfer of goodwill was
considered.”); see also Tobin v. Cody, 343 Mass. 716, 720 (1962) (only when “entire
assets of a business are sold” is it “presumed that the good will passes with the other
assets.”).
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with the assistance of counsel and without compulsion (an element frequently not
present in the employer-employee context.)’” Id. at 640 (quoting from Wells, 9
Mass. App. Ct. at 324-25). Here, these factors weigh in favor of treating the 2017
Agreement pursuant to the ordinary employer-employee standard because
McGovern entered into the 2016 Agreement under duress.

Indeed, the Superior Court itself expressed skepticism as to whether “the
analogy to instances in which a sale of a business or part of a business has been
discussed in existing caselaw is exactly on point.” Add.016. The Superior Court
then illustrated the nature of its concern by finding that:

e ‘“Abrams, in connection with Rosenberg, terminated Mr. McGovern's
employment in February of 2016 after these disputes arose ... So at that
point, although Mr. McGovern had apparently invested 3.9 million
dollars in — in Prime ... he had no right to sell his shares in the business

and no other opportunity for any kind of return in investment.”
Add.017.

e “Ratcheting up the pressure on Mr. McGovern shortly after he was
terminated, Mr. Abrams and Rosenberg amended the Prime operating
agreement to remove the provision that provided for distributions of
profits by Prime to the owners of Prime sufficient to cover their tax
liability. They apparently did this shortly before April 15, 2016 when
Mr. McGovern would be confronting a — what I understand to be a 5 to
600,000 dollar tax liability in respect of the 2015 tax year ... so the Court
draws the inference that the timing of this change in the operating

agreement was intended to — to increase the pressure on Mr.
McGovern.” Add.017-18.

e “Rosenberg and Abrams also cut off access to Mr. McGovern’s ability
to look at the financial information of the company. He couldn’t even
plan for what his tax obligations would be for the 2016 year on that
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basis. They even demanded that he and his wife return the cars that
they had been using.” Add.018.

The Superior Court then summarized the impact of this evidence by finding
that “while Mr. McGovern was certainly represented by counsel in connection with
the negotiation of the [2016 Agreement], and he was under no legal compulsion to

sell his interest in the company, certainly it seems that Mr. Rosenberg and Mr.

Abrams were doing what they could to increase the pressure on Mr. McGovern

to sell his interest....” Add.018 (emphasis supplied). In these circumstances, it was

error for the Superior Court to conclude that the 2017 Agreement should be treated
as a sale of a business because — contrary to the ordinary expectation that parties
stand on equal footing in such transactions — the evidence here demonstrated
conclusively that Prime placed McGovern under compulsion in order to coerce his
execution of the 2016 Agreement. Compare Boulanger, 442 Mass. at 641
(transaction properly analogized to sale of business where “there are no factors that
indicate that the plaintiff was treated unfairly.”). For this additional reason, the

Superior Court’s judgment should be vacated.
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CONCLUSION

WHEREFORE, for the foregoing reasons, McGovern and MAG respectfully

request that this Court reverse the Superior Court’s final judgment, vacate the

permanent injunction entered below, award appellants their costs and attorneys’ fees

incurred in pursuing this appeal, and enter any other and further relief as this Court

deems just and proper.

Date: February 6, 2019
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AUTOMILE HOLDINGS, LLC, and others
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MATTHEW MCGOVERN, and others

FINAL JUDGMENT AS TO CLAIMS FOR INJUNCTIVE RELIEF

This case came before the court for trial of so much of the plaintiffs’ complaint as

requested injunctive relief. In consideration of the evidence presented and arguments of counsel, Q)J
and finding that there is no just reason for delay, as to those claims enters a Final Judgment
declaring and ordering that:
1. Defendants Matthew McGovern and McGovern Auto Group Corp. Services, Inc. (MAG)
breached paragraph 1 of the 2017 Agreement;
2. The restrictions set out in said paragraph 1 are continued and in force through and until
August 8, 2019; and
3. Defendants Matthew McGovern and MAG are permanently enjoined from breaching said

restrictions during the period that they are in effect, that is, through August 8, 2019.

i JE:}‘ -K"-\ A./Qgﬁ
Mitchell H. Kaplad
Justice of the Superior Court

Dated: June 28, 2018

JUDGMENT ENTERED ON DOCKET. $]‘1 2l
PURSUANT TO THE PROVISIONS OF MASS\ R. CIV. P:58(a)
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VISIONS OF MASS. R CIV. P, T7(d) AS FOLLOWS
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PROCEEDINGS

(Court called to order.)
COURT OFFICER: Court, all rise.
Honorable Court is open.
Please be seated.
THE CLERK: Civil Action Number 2017-3809, Automile

Holdings against Matthew McGovern.

THE COURT: All right.

Welcome everyone.

Unfortunately, I"m losing my voice, so hopefully 1 will
get through this proceeding.

Let me give each of the parties a revised version of the
verdict form that corrects that error that 1 had in the form
yesterday.

All right.

So i1n this case, the Court ordered the trial of the
merits of so much of the plaintiff’s complaint as requested
injunctive relief advance and consolidated with the
plaintiff’s application for a preliminary injunction pursuant
to Massachusetts Rules of Civil Procedure 65B2.

The parties thereafter waived detailed findings of fact
and rulings of law pursuant to Superior Court Rule 22H and
Standing Order 1-17.

The case was then tried over parts of three days from

June 20, 2018, through June 22, 2018.
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In consideration of the testimony of the witnesses, the
Exhibits entered in evidence, and the parties’ post trial
submissions and argument, the Court answers the following
special questions.

With respect to its decision whether to grant equitable
relief, the written answer to the special question will be
supplemented with an oral explanation of the Court’s reasoning
which will be transcribed and become a part of this verdict.

Turning to the questions themselves, first question asks,
did plaintiff prove by a preponderance of the evidence that
the agreement dated February 8, 2017, between Prime on the one
hand and McGovern Motors on the other is a binding contract?

And the Court answers that question yes.

Two, did Prime prove by a preponderance of the -- of the
evidence that McGovern Motors breached the 2017 agreement by
hiring Timothy Fallows?

And the Court answers that question yes.

Did Prime prove by a preponderance of the evidence that
McGovern Motors breached the 2017 agreement by hiring James
Tully?

The Court answers that question yes.

Four, did Prime prove by a preponderance of the evidence
that McGovern Motors breached the 2017 agreement by
encouraging Zachary Casey to leave his employment with Prime?

The Court answers that question yes.

Add.008
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Five, did Prime prove by a preponderance of the evidence
that McGovern Motors breached the 2017 agreement by employing
Zachary Casey as the general manager of Nashua Toyota?

And the Court answers that question yes.

Turning then to the questions about whether equitable
relief will enter.

Should specific performance or other equitable relief
enter against McGovern Motors with respect to Timothy Fallows?

Court answer that question no.

Briefly stated, Mr. Fallows did not seem to be a
particularly valued employee while he was working for Prime
Motors. He left there, and the circumstances of his leaving
aren“t entirely clear.

He went to work for a Chevrolet dealership. He left
there. Went to work for a Volkswagen dealership, lost his job
there, was unemployed. Mr. McGovern gave him employment.

The Court finds that there’s no significant or valid
business iInterest of Prime that would be advanced by entering
any injunctive relief with respect to Mr. Fallows.

Seven, should specific performance or other equitable
relief enter against McGovern Motors with respect to James
Tully?

The Court answers again no.

It seems clear that Prime didn"t consider Mr. Tully to be

a valued employee, that i1t was uninterested iIn pursuing the

Add.009
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line of business that Mr. Tully was iInterested in pursuing, |
believe that Mr. Tully was overpaid for what he was then
doing, and was, as Mr. Rosenberg testified, happy to have him
leave Prime.

Under those circumstances, no legitimate business purpose
would be advanced by entering any injunctive relief with
respect to Mr. Tully.

Indeed, Mr. Tully’s not even engaged in the sale of
automobiles at McGovern Motors. He’s dealing with physical
plant issues.

Eight, should specific performance or other equitable
relief enter against McGovern Motors with respect to Zachary
Casey?

And the Court answers that question no, but the analysis
that leads me to determine that it won"t enter equitable
relief with respect to Mr. Casey i1s complex.

So as noted, a breach of contract has occurred with
respect to both the solicitation of Mr. Kelly, that i1s his
encouragement to leave the employ of Prime as well as then
employing him as the general manager of Toyota of Nashua.

In determining whether or not to enter equitable relief,
the Court looks to General Laws Chapter 214, Section 1 that
deals with specific performance of a contract. There, the
legislature has stated the fact that the plaintiff has a

remedy in damages shall not be a bar -- shall not bar an
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action for specific performance of a contract i1If the Court
finds that no other existing remedy or the damages recoverable
thereby i1s in fact the equivalent of -- of the performance
promised by the contract, relied on by the plaintiff and the
Court may order specific performance if it finds such a remedy
to be practicable.

Therein lies the issue with respect to this case.

To the extent the clause that we’re dealing with here 1is
one that 1s a covenant not to compete, and 1"m not sure that
that that actually i1s what we’re talking about, the Court does

note that under New England Canteen Service v. Ashley, 372

Mass 60 -- 661, the SJC has specifically told us that the
enforcements of covenants not to compete are the equivalent of
specifically enforcing a contract.

That which the plaintiff seeks to enforce is paragraph 1A
of what we’ve referred to as the 27 -- 2017 agreement. That
is entitled, no solicit and no hire. And it precludes for a
period of eighteen months McGovern Motors from hiring any of
Prime’s employees or -- or encouraging them to leave the
employ of Prime.

Strictly speaking, that’s not a covenant not to compete.
Rather, it’s what is often referred to as an anti-raiding
provision. It prevents hiring or encouraging employees of
Prime to leave.

The problem is, that as i1t relates to Mr. Casey, that’s

Add.011
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already happened. 1 am not able to return the parties to the
status quo ante before the encouragement to leave occurred.

An anti-raiding provision iIs intended to protect the
buyer of a business or an interest in a business, which is
what happened in this case, from losing key employees.

Now, McGovern Motors has argued that that’s not a
protectable business interest.

I think clearly that it 1s, and -- and finding -- and so

ruling on that, 1 rely on Wells v. Wells, 9 Mass App Court,

321, where the Appeals Court stated, “In the buyer seller
context, restrictions are not rendered unenforceable merely
because they protect an interest we might not recognize in any
employment setting. Unreasonableness in time, space, or
product line or obstruction of the public iInterest are the
principle bars to enforcement.”

You know, this is a -- this Is a business interest that a
seller -- that a buyer of -- of an iInterest in a business
should be entitled to protect.

Nonetheless, because that clause is not protecting trade
secrets, confidential information, or good will, it’s very
hard to figure out what kind of injunctive relief could be
entered to protect this particular business interest after
there’s been a breach of contract, that is after the
soliciting or the hiring has occurred.

Now, I do note that Mr. Casey was just the kind of

Add.012
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employee that the anti-raiding provisions that had been
negotiated in the contract was designed to protect from
solicitation by Mr. McGovern. He had rapidly risen through
the ranks of -- of Prime Motors, Prime Motors had spent a
considerable sum sending him to school so that he could learn
how to be a general manager of an automobile dealership, and
when solicited, he was in fact managing three automobile
dealerships in Maine.

However, Mr. Casey wasn’t subject to any kind of non-
compete, and he was free to work for any competitor.

Mr. Casey’s not a defendant in this proceeding. Mr.
Casey’s already moved to New Hampshire, sold his house,
presumably he’s entered his kids in school in New Hampshire.
There’s no way that the Court can order Mr. Casey’s
relationship with Prime to be repaired. It is simply too late
to enjoin McGovern Motors from soliciting Casey or hiring
Casey. All it could do at this point effectively would be to
order that Mr. Casey be terminated, that is fTired.

Terminating Casey wouldn®"t provide a benefit to Prime,
not prevent Prime from suffering any further damage from
having lost a valued employee. It would serve as a punishment
to McGovern Motors, but it would also serve as a punishment,
and a more severe punishment, it seems to me, to Mr. Casey,
not a defendant In this action.

Additionally, for how long would the injunction last?

Add.013
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The 18 month period of the non-solicit In the 2017 agreement
IS going to expire on August 8th, enjoining Casey from working
for another six weeks seems to make no sense at all under the
set of circumstances.

Again, 1t would serve as a punishment or penalty but not
of any benefit to Prime.

Could the August 8th date be continued? Perhaps. 1711
address that in a moment.

But until when?

Also, the likelihood that Casey would be able to return
to the general manager position in Toyota after a lengthy
period In which he was unable to work seems unlikely and that
would be a further penalty to Casey.

As this is -- as in determining whether or not to enter
injunctive relief, the Court is acting as a Court iIn equity.

It finds that inflicting a benefit upon a -- excuse me --
inflicting a penalty upon a defendant without a -- a con -- a

returning benefit to the plaintiff iIs i1nappropriate, and

and to repeat, while depriving McGovern Motors, could In some
sense be said to be equitable under the circumstances of this
case, that’s not the purpose of entering injunctive relief.
The purpose of entering injunctive relief iIs to prevent
further injury to the plaintiff.
And an Injunction with respect to Mr. Casey’s continued

employment would not resound i1n any benefit to Prime Motors.
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I do point out that if Prime is able to establish that it
suffered any damages as a result of the breach of contract as
it relates to Mr. Casey, then it would be entitled to monetary
relief.

So the last question on the verdict form is whether other
equitable relief should be entered against McGovern Motors by
reason of the various breaches of the 2017 agreement.

And the Court answers this question yes.

And 1 think this requires some further discussion.

Cases that distinguish between the enforceability of
covenants not to compete or covenants like the present one
which is an anti-raiding covenant, are addressed differently
when they arise in the connection of a sale of a business or
an interest iIn a business.

As the SJC has pointed out in Belanger v. Dunkin Donuts

Incorporated, 442 Mass 635.

In the context of the sale of a business, Courts look
less critically at covenants not to compete because they do
not implicate an individual’s right to employment to the same
degree as in the employment context.

Moreover, in the context of a sale of a business, Courts
are less concerned with unequal bargaining power between the
parties, rather the Courts consider whether the parties
entered Into the agreement with the assistance of counsel and

without compulsion, an element frequently not present iIn the
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-- an element frequently not present in the employer-employee
context.

So equal bargaining power is something that the Court
should consider in determining whether to enter equitable
relief as it relates to Mr. McGovern’s position vis-a-vis
Prime.

I*m not sure that in this case, the analogy to instances
in which a sale of a business or a part of a business has been
discussed In existing case law is exactly on point.

Based on the evidence presented at trial, 1t’s my
understanding that disagreements between Mr. McGovern and Mr.
Rosenberg arose while Mr. Rosenberg, a majority owner of
Prime, Abrams, and Mr. McGovern were looking to sell Prime.

It -- it should be noted that at -- at this point, Mr.
McGovern had a -- a 7.8 percent interest -- ownership interest
in Prime and Prime’s real estate which was only slightly less
than Mr. Rosenberg’s iInterest iIn Prime.

However, Mr. Rosenberg, combined with the majority owner
Abram”s capital and together they decided that Prime should
terminate Mr. McGovern’s employment with Prime.

As the Supreme Judicial Court has expressed in Manor

Nursing Home and its progeny, frequently with respect to

closely held corporations, the only way in which an owner of
an interest in a closely held corporation can receive a return

on his or her investment is through continued employment with
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the corporation.

Abrams, i1n connection with Rosenberg, terminated Mr.
McGovern’s employment in February of 2016 after these disputes
arose in connection with efforts to -- to sell the business.

It’s not clear what if any alternatives to discharge they
considered.

So at that point, although Mr. McGovern had apparently
invested 3.9 million dollars in -- In Prime way back at the
time of the purchase of the assets of -- of Clair Motors, he
was at that point -- he had no right to sell his shares in the
business and no other opportunity for any kind of return in
investment.

Ratcheting up the pressure on Mr. McGovern shortly after
he was terminated, Mr. Abrams and Rosenberg amended the Prime
operating agreement to remove the provision that provided for
distributions of profits by Prime to the owners of Prime
sufficient to cover their tax liability. They apparently did
this shortly before April 15, 2016 when Mr. McGovern would be
confronting a -- what I understand to be a 5 to 600,000 dollar
tax liability in respect of the 2015 tax year.

The Court will take judicial notice that provisions in
operating agreements that provide for under these Kkinds of
circumstances for distributions of sufficient funds to pay
taxes attributable to the ownership and the iInterest are --

are commonplace, so the Court draws the inference that the
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timing of this change i1n the operating agreement was intended
to -- to increase the pressure on Mr. McGovern.

Rosenberg and Abrams also cut off access to Mr.
McGovern’s ability to look at the financial information of the
company. He couldn®"t even plan for what his tax obligations
would be for the 2016 year on that basis. They even demanded
that he and his wife return the cars that they had been using.

So while Mr. McGovern was certainly represented by
counsel 1In connection with the negotiation of the re-purchase
agreement, and he was under no legal compulsion to sell his
interest In the company, certainly it seems that Mr. Rosenberg
and Mr. Abrams were doing what they could to increase the
pressure on Mr. McGovern to sell his interest and it seems
that the Court can draw the inference that they had -- they
were anxious to have Mr. McGovern sell his interest, because
they had, as they had in the past, 1"m sure Mr. McGovern was
fully aware of this even without access to financial
information, that the parties had been looking -- that is the
owners of -- of Prime had been looking for a liquidity event,
and 1t seems a reasonable inference is that Rosenberg and
Abrams were interested in repurchasing Mr. McGovern’s interest
in Prime before that liquidity event occurred.

On the other hand, as noted previously, Mr. McGovern was
represented by counsel. The repurchase agreement went through

several drafts and he negotiated the best deal he could under
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the circumstances.

He was interested in getting cash, not only to pay for
his tax liability, but also he was in the process of starting
a competing business.

Also, in determining whether equitable relief should
enter, the Court finds it very significant that I1"m -- that
it’s not being asked to specifically enforce the 2016
repurchase agreement. It’s being asked to enforce the 2017
agreement.

That was an agreement that arose based upon Prime’s
contention that McGovern had been violating the 2016
agreement, and it seems undisputed that by the time the 2017
agreement had been entered into, McGovern actually had
employed at least 15 people who previously worked at -- at
Prime Motors.

I"m unable to determine whether he did so in violation of
the 2016 agreement, but he was represented by counsel. They
negotiated the specific terms of the 2017 agreement. He was
able to consider the likelihood that he would be -- he would
lose a lawsuit if a lawsuit was brought at that time, and 1
think 1t’s significant that based on his knowledge of his own
conduct over the previous year, he voluntarily decided to
enter into the 2017 agreement which had the no solicitation,
no hire provision laid out in 1A of that agreement.

In determining what manner of equitable relief the Court
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ought enter under these circumstances, one of the things that
the Court has given consideration to is how to enter relief
that would actually serve as a benefit to Prime and not just a
penalty to McGovern and how to fashion relief that would in
some measure achieve for Prime what it bargained for in
paragraph 1A of the 2017 agreement.

Additionally, the Court has been struck by the evidence
that suggests that Mr. McGovern willfully ignored the
provisions of paragraph 1A and repeatedly hired people In a
manner that he knew would be a violation of that agreement.

Further, i1t appears that when a previous motion for
preliminary injunction was denied in December 2017, albeit
with respect to an individual that -- hired by McGovern but
who had been fired by Prime, that McGovern became emboldened
in his willingness to ignore the contractual provisions that
he entered iInto.

In fashioning what the Court considers as equitable
relief under the circumstances, the Court also takes note that
when a renewed motion for preliminary injunction was filed by
Prime in January, McGovern submitted an affidavit to this
Court consider -- concerning his -- the sale of his iInterest
in Toyota of Nashua to Mr. Casey and what Mr. Casey’s position
was at that time in respect to that dealership which, to say
charitably, was less than candid.

Taking all of that in mind, the Court can -- has
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determined that it will enter the following permanent
preliminary injunctive relief, that i1s as part of the final
Jjudgment.

It is decided -- the Court has decided that although the
law is less than clear concerning the Court’s ability to do
this, that under the unique circumstances presented by this
case, that the Court has the authority to extend the -- the
restrictions set out in 1A of the 2017 agreement beyond the
expiration date of August 8th, 2019.

And so the Court will enter the following order.

It is going to extend the restrictions set out in
paragraph 1 of the 2017 agreement for an additional year to
August 8th, 2019.

The hiring or soliciting of any employee of prime during
this extended period ending on August 8, 2019, will under
these circumstances be a -- be found to be a contempt of an

order entered by this Court.

IT such contumacious conduct were to occur -- were to
occur -- occur, the Court finds that i1t would be entitled to
issue monetary fines as a result of -- of those actions.

Indeed, the Court points out that, you know, even iIf some
individual fired by Prime were to show up on the doorstep of
McGovern, such individual could not be hired by McGovern
Motors. If he really wanted to hire that person, you could,

under the circumstances, come back to the Court and ask for
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relief from this preliminary injunction.
So that i1s -- that i1s the order that will enter.
In this regard, the Court has, to some extent, relied

upon Lightlab Imaging v. Axsun and Technologies Inc., 469 Mass

181 at 194 where the Court talked about the broad discretion
of a Trial Judge to grant or deny injunctive relief.

I that particular instance, the -- the Court noted that a
permanent injunction should not be granted to prohibit acts
that there was no reasonable basis to fear will occur.

Given the conduct engaged in by -- by -- in the past by
McGovern Motors, the Court finds that there iIs reason to
believe that there would be a further breaches of the
agreement, and for those reasons, it has decided to enter as a
final judgment on so much of the plaintiff’s complaint that
requests injunctive relief, a permanent injunction continuing
the prohibitions set out in paragraphs 1A and 1B of the 2017
agreement to August 8, 2019.

The Court will enter this as a final judgment under Rule
54B, so that it any party wants to, 1t will be immediately
appealable.

I think that completes my decision on the matters
presented.

I note on a going forward basis, iIf the parties wish to
continue the litigation with respect to damages, that the

findings of breach of contract are now res judicata iIn this
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case, as -- having been incorporated in a final judgment.
Whether or not the parties wish to continue, whether or

not Prime is able to show that it actually suffered monetary

injury by these breaches of contract, those issues are for

another day.

(Adjourned)
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76 Mass.App.Ct. 1127
Unpublished Disposition
NOTE: THIS OPINION WILL NOT APPEAR
IN A PRINTED VOLUME. THE DISPOSITION
WILL APPEAR IN A REPORTER TABLE.
NOTICE: Decisions issued by the Appeals Court
pursuant to its rule 1:28 are primarily addressed to
the parties and, therefore, may not fully address the
facts of the case or the panel's decisional rationale.
Moreover, rule 1:28 decisions are not circulated to the
entire court and, therefore, represent only the views of
the panel that decided the case. A summary decision
pursuant to rule 1:28, issued after February 25, 2008,
may be cited for its persuasive value but, because of
the limitations noted above, not as binding precedent.
Appeals Court of Massachusetts.

FELIX A. MARINO COMPANY, INC.
V.

Frank ANDERSON & others. !

Pavement Maintenance Systems, Inc. (PMSI), and
Stephen F. Marino (Stephen).

No. 09-P-1278.
|

April 27, 2010.

West KeySummary

1 Specific Performance
@= Contracts for Personal Services or Acts in
General

Former employer's action that sought specific
performance of noncompetition agreement
was moot. The noncompetition clause expired
three years after the former employee's
separation from former employer. The action
did not come to trial until five years after the
separation.

Cases that cite this headnote

By the Court (TRAINOR, RUBIN & FECTEAU, JJ.).

WESTLAW

MEMORANDUM AND ORDER
PURSUANT TO RULE 1:28

*1 The plaintiff, Felix A. Marino Company, Inc.
(FAMCO), appeals from a judgment of the Superior
Court issued after a jury-waived trial. The plaintiff
complains that the judge's decision erroneously failed to
recognize that when defendant PMSI hired defendant
Frank Anderson, it violated an April, 1997, settlement
agreement (Pike settlement) that had ended similar
litigation between these corporations involving another
employee hired by PMSI. In the present suit, the
plaintiff alleged a violation of the Pike settlement because
Anderson was subject to a noncompetition agreement

with the plaintiff. % The judge found and ruled, as herein
relevant, that Anderson, a laborer and foreman who
possessed no confidential or trade secret information, did
in fact sign a noncompetition agreement at FAMCO, but
it was unenforceable as applied to him as an impermissible
restraint on trade. Because Anderson was not subject to a
legally enforceable noncompetition agreement, the judge
concluded that PMSI and Stephen had not violated the
no-hire provision.

In the Pike settlement, as herein relevant, PMSI
and Stephen promised “not to employ any ex-
FAMCO employee who is subject to a noncompete
provision for the time period set forth in the
applicable agreement” (emphasis added). Shortly
after Anderson was hired by PMSI in May, 2004,
the plaintiff brought this action to specifically enforce
the Pike settlement. After commencing this action,
however, FAMCO did not seek to enjoin the
defendants from employing Anderson.

It is readily apparent, even on a record less than

complete, 3 that the action is moot and must be dismissed.
It was undisputed that any noncompetition agreement
executed by Anderson would expire three years from

the date of his separation from FAMCO.* Thus, as
Anderson was fired by FAMCO in April, 2004, both the
underlying noncompetition agreement and any promise
not to employ him as an ex-FAMCO employee ended
in April, 2007. At trial, the only relief FAMCO sought
was specific performance of the noncompetition clause.
However, by the time of trial in April, 2009, that relief
was no longer available, as the three years had expired.
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The action must therefore be dismissed as moot.> See

The judgment is vacated, not on the merits but because

. 6 .
Wotan v. Kegan, 428 Mass. 1003, 1003-1004, 697 N.E.2d  the case has become moot. © The case is remanded to the
133 (1998). While FAMCO's damage claims would have Superior Court with directions to dismiss the action.

precluded any suggestion of mootness, here FAMCO

expressly waived those claims at trial, proceeding solely 6 Even if we were to reach the merits, the judge appears
on its request for the specific performance of the promise to have applied the appropriate principles of law to
not to employ any ex-FAMCO employee for the limited the facts that she found. At trial, FAMCO sought
time set forth in the noncompetition agreement. Compare to portray Anderson as an employee who was well-
Boulanger v. Dunkin' Donuts, Inc., 442 Mass. 635, 639 versed in the company's trade secrets and confidential
n. 8. 815 N.E.2d 572 (2004), cert. denied, 544 U.S. 922, information, a portrayal contested by the defendants,
who established that he was essentially a laborer or
125 S.Ct. 1662, 161 L.Ed.2d 480 (2005); Mancuso v. working foreman, a position accepted by the judge
Massachusetts Interscholastic Athletic Assn., 453 Mass. in a finding not challenged on appeal. Scrutinizing
116, 120 n. 13, 900 N.E.2d 518 (2009). postemployment restraints very carefully, courts
enforce them only insofar as necessary to protect the
3 FAMCO failed to provide this court with docket employer's legitimate business interests, see Boulanger
entries or any of the relevant pleadings from the trial v. Dunkin' Donuts, Inc., supra at 639, 815 N.E.2d
court, and provided only one of the trial exhibits. 572, and cases cited; such interests have been limited
to the protection of confidential information, trade
4 The noncompetition agreement signed by Anderson secrets, and good will (an issue not raised in this
was never produced by FAMCO. Nor was a copy case). See id . at 641, 815 N.E.2d 572. Here,
of the sample noncompetition agreement (Exh. 9), the judge correctly ruled that the noncompetition
which the judge found “similar in language, even if agreement was unenforceable as to Anderson, a
not identical” to the one Anderson signed, provided laborer who possessed no proprietary knowledge.
in the record appendix. The term of the sample FAMCO's case was based upon its requirement
agreement, as read into the record by the judge in that all its employees sign broad nondisclosure and
her findings, was “for the maximum period allowed noncompetition agreements, a policy intended in part
by law or a minimum of three years after the date of to prevent employees like Anderson from gaining
separation....” The phrase “maximum period allowed skills and experience at FAMCO's expense and then
by law” used in the context of noncompetition leaving and bringing that experience to a competitor.
agreements has no relevance under Massachusetts However, as the judge correctly noted, an employer
law, which evaluates the length of these agreements cannot by contract prevent his employee from doing
for reasonableness on a case-by-case basis. See, e.g., that. See Richmond Bros. v. Westinghouse Bdcst. Co.,
Marine Contractors Co. v. Hurley, 365 Mass. 280, 357 Mass. 106, 111, 256 N.E.2d 304 (1970), and
289-290, 310 N.E.2d 915 (1974); Boulanger v. Dunkin' cases cited. Moreover, a noncompetition agreement
Donuts, Inc., 442 Mass. 635, 639, 643, 815 N.E.2d designed to protect the employer from ordinary
572 (2004), cert. denied, 544 U.S. 922, 125 S.Ct. competition (FAMCO's apparent purpose here) is not
1662, 161 L.Ed.2d 480 (2005). Moreover, at no enforceable. See Boulanger v. Dunkin' Donuts, Inc.,
point in this litigation has FAMCO contended that supra.
the noncompetition agreement was extended beyond
So ordered.
three years under Massachusetts law.
S On appeal, FAMCO has waived its claim against
Anderson individually, which had been decided All Citations
adversely to it at summary judgment.
76 Mass.App.Ct. 1127, 925 N.E.2d 573 (Table), 2010 WL
1655824
End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW
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KeyCite Yellow Flag - Negative Treatment
Affirmed and Remanded by EMC Corp. v. Arturi, Ist Cir.(Mass.),
August 26, 2011

2010 WL 5187764
Only the Westlaw citation is currently available.
United States District Court, D. Massachusetts.

EMC CORPORATION, Plaintiff,
V.
Emanuel ARTURI, Francis Casagrande, Christopher
J. Blotto and Knowledgent Group, Inc., Defendants.

Civil Action No. 10-40053—FDS.
|

Dec. 15, 2010.
Attorneys and Law Firms

Eben P. Colby, James R. Carroll, Skadden, Arps, Slate,
Meagher & Flom LLP, Boston, MA, John O. Mirick,
Mirick, O'Connell, Demallie & Lougee, Worcester, MA,
for Plaintiff.

Daniel J. Cloherty, David A. Bunis, Dwyer & Collora
LLP, Boston, MA, David W. Garland, Jonathan S.
Jemison, Joseph L. Buckley, Richard H. Epstein, Sills
Cimmis & Gross, P.A., Newark, NJ, for Defendants.

MEMORANDUM AND ORDER ON
PLAINTIFF'S SECOND MOTION
FOR PRELIMINARY INJUNCTION

SAYLOR, District Judge.

*1 This is a dispute between a corporation and
several of its former employees arising out of their
departure to a competitor. Defendants Emanuel Arturi,
Francis Casagrande, and Christopher Blotto are former
employees of plaintiff EMC Corporation who are now
employed by defendant Knowledgent Group, Inc. While
employed at EMC, Blotto signed a Key Employee
Agreement (“KEA”) with three relevant provisions: a
non-competition clause, a non-solicitation clause, and
a confidentiality clause. EMC now seeks preliminary
injunctive relief for alleged breaches of all three
contractual provisions.

WESTLAW

EMC previously obtained a preliminary injunction
against Blotto restraining him from soliciting business
on behalf of Knowledgent from Daiichi Sankyo, Co., an
EMC customer. The Court found that EMC had shown a
substantial likelihood of success on the merits of its claim
that Blotto had violated the non-solicitation provision in
the KEA in his contacts with Daiichi Sankyo.

All three provisions of the KEA are at issue in this motion.
EMC contends that newly-discovered evidence reveals
that Blotto repeatedly violated the KEA by working
for a competitor of EMC, soliciting EMC's employees
to join Knowledgent, soliciting EMC's customers, and
downloading to a thumb-drive thousands of EMC's
confidential electronic files. It seeks a broad preliminary
injunction that would bar Blotto from continuing to
work at Knowledgent, from soliciting EMC employees or
customers, and from misappropriating or misusing EMC's
confidential information. For the reasons that follow, the
motion will be granted in part and denied in part.

L. Factual Background

Christopher J. Blotto was employed by EMC Corporation
from September 2007 until his resignation on December
4, 2009. (Blotto Decl. § 2). On September 21, 2007,
Blotto signed the KEA. Shortly after resigning from
EMC, Blotto was hired by Knowledgent as their Chief
Technology Officer. (Id. g 1).

As noted, the KEA contains three relevant provisions: a
non-competitive provision, a non-solicitation provision,
and a confidentiality provision.

A. Non—Competition Provision
Section (b) of the non-competition provision of the KEA
provides in relevant part:

This section shall apply to you only
if, as of the effective date of your
termination, you are in a position at
the Company that is at the director
level or higher. For purposes of
this Agreement, “director level”
includes all individuals at the
Company that report directly to
a vice president and/or that are

identified on the Company's systems
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as director level. For the twelve
month period following the effective
date of your termination ... from the
Company ... you agree that you will
not, directly or indirectly, provide
any services ... to any entity ... selling
products or services competitive
with products or services ... sold by
the Company ...”

(KEA 9 1(b)). The parties do not dispute that in his
capacity as Chief Technology Officer at Knowledgent,
Blotto is directly providing services to another company in
competition with EMC, and has done so within one year
of the date of his termination at EMC. Rather, the dispute
centers on whether, at the date of his termination, Blotto
was in a position at EMC that was at a “director level,”
subjecting him to the non-competition provision.

*2 When he was hired by EMC, Blotto was a “practice
manager.” At the time of his hiring, he sought and received
confirmation from the company that he was not a director,
and was thus not bound by the covenant not to compete.
(Blotto Decl. 9 5, 6). At least as early as September
2009, however, Blotto was classified as a “director” on
EMC's electronic systems. (See Blotto Dep. at 52, 53). His
responsibilities and compensation increased significantly
during his tenure at EMC. (See Blotto Dep. at 47; Blotto
Decl. § 11, 12). EMC, however, never informed Blotto
in writing that he had been promoted from a practice
manager to a director-level position, or that the non-
competition provision in the KEA would apply to him.
(See Blotto Decl. 99 15, 16, 17).

B. Non-Solicitation Provision
The non-competition provision of the KEA provides in
relevant part:

During your
for the
following the effective date of your
termination, ... you agree that you
will not ... directly or indirectly: (a)
solicit, or attempt to solicit, any

employment and

twelve month period

person who is an employee ... of the
Company ... or (b) solicit, or attempt

\WECT A VAT
YWE2) I MY

to solicit, the business of any person
or entity that is either a customer or
potential customer of the Company,
to which you, directly or indirectly,
attempted to or did, sell or provide
any product or service on behalf of
EMC ... during the one year period
prior to the effective date of your
termination.

(KEA 1 5).

In April 2010, EMC filed an amended complaint alleging
that Blotto had been both directly and indirectly involved
in soliciting one of EMC's employees, Mark Fox, to leave
EMC and join Knowledgent. (PlI's Am. Compl. 9 71—
76). The complaint cited an e-mail that Fox had sent
to a third party describing Blotto's role in facilitating
Knowledgent's hiring of Fox. (Id. q 73). EMC has also
submitted evidence that Blotto had contacts with other
EMC employees. Blotto insists that while he spoke to
certain EMC employees, and to Knowledgent about
“pros and cons” of EMC employees seeking positions at
Knowledgent, he did not solicit any of these applicants.
(See Blotto Decl. 9 20-22). Rather, he asserts that he
merely responded to these applicants' efforts to contact
him, and informed them all that he could not solicit them
for positions at Knowledgent. (/d. 9§ 20, 21).

In his deposition, Blotto also testified about several
meetings he held with potential customers on behalf
of Knowledgent over the course of the past year. (See
Blotto Dep. at 113, 114, 119, 123, 125, 140). Each of
these meetings was with customers or potential customers
of EMC that Blotto had solicited on behalf of EMC
in the year preceding his departure. In EMC's view,
Blotto's meetings were intended to solicit these potential
customers for Knowledgent, in violation of the KEA.
Blotto contends that the contacts and communication in
these meetings did not amount to solicitation.

C. Confidentiality Provision
*3 The confidentiality provision of the KEA obligates
Blotto not to “use for [his] own benefit, divulge or disclose
to anyone except to persons of the Company whose
positions require them to know it, any information not
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already lawfully available to the public concerning the
Company (‘Confidential Information’).” (KEA q 3).

In the course of discovery conducted in September and
October 2010, Blotto revealed that while he was still
at EMC, he had downloaded numerous files containing
EMC confidential information to a thumb drive, which
he brought with him to Knowledgent. (See Blotto Dep.
at 18, 19, 23; Blotto Decl. § 60). Although he resigned
from EMC in December 2009, he accessed the files while
at Knowledgent through March 2010, when the thumb
drive stopped functioning. (See Blotto Decl. § 60). He also
took with him to Knowledgent three diaries containing
confidential information about EMC's customers. (See
Blotto Decl. § 61). There is some evidence that Blotto
used this confidential information to help Knowledgent
obtain business. (See Blotto Dep. at 133, 136). He has
since turned over the thumbnail and the diaries to EMC.

I1. Procedural Background

In March 2010, EMC filed suit against Arturi,
Casagrande, and Knowledgent for breach of contract,
tortious interference with business relationships, unjust
enrichment, and civil conspiracy. It also brought a claim
under Mass. Gen. Laws ch. 93A. EMC filed an amended
complaint in April 2010 that added Blotto as a defendant.

In late August 2010, EMC brought its first motion for a
preliminary injunction against Blotto. It sought an order
to enjoin Blotto from soliciting any customer of EMC in
violation of the non-solicitation provision of his KEA.
After a hearing, this Court issued a preliminary injunction
that prohibited Blotto from soliciting Daiichi Sankyo.

EMC's second motion for a preliminary injunction was
filed on November 8, 2010, and a hearing on the motion
was held on December 1, 2010. EMC has requested
that the Court expand its first preliminary injunction to
prohibit Blotto from (1) working at Knowledgent for one
year from the date of the order; (2) soliciting any current or
potential EMC customers that Blotto solicited on behalf
of EMC in the year preceding his resignation; (3) soliciting
EMC employees; and (4) possessing or disclosing EMC
confidential information.

1. Analysis

WESTLAW

A. Whether Equitable Relief is Available Beyond the

One-Year Term of the Non—Competition and Non—

Solicitation Agreements
The non-competition and non-solicitation provisions of
the KEA impose restrictions on Blotto for one year
following the effective date of his termination. The date
of termination was December 4, 2009. EMC filed its
second motion for a preliminary injunction on November
8, 2010, less than one month before the expiration of the
restrictions. After briefing by the parties, the Court held a
hearing on the motion on December 1, 2010. Recognizing
that the non-competition and non-solicitation covenants
would expire three days after the hearing, EMC contends
that this Court should act in equity to enter a preliminary
injunction beyond the one-year term of restraint. Blotto
opposes an extension of the injunction on the ground that
an injured party may not seek such equitable relief beyond
the terms provided in the contract. See A-Copy, Inc. v.
Michaelson, 599 F.2d 450, 452 (1978).

*4 The threshold question for the Court, then, is whether

it may restrict Blotto's actions beyond the terms of the
KEA. The First Circuit addressed precisely this question
in A—Copy, Inc. v. Michaelson. See 599 F.2d at 452. In A—
Copy, the former employee, Michaelson, openly violated
a covenant not to compete that bound him for one year
following his termination from A—Copy. See 599 F.2d at
451. A—Copy sought a preliminary injunction one week
after Michaelson was terminated, as soon as the company
became aware of his competitive activities. /d. The district
court held a hearing on the motion two months later,
but did not grant relief until after the covenant's one-
year period of restraint had expired. /d. The preliminary
injunction barred Michaelson from working in the same
industry for one year from issuance of the order or
determination on the merits. /d.

On appeal, the First Circuit vacated the portion of
the preliminary injunction that restricted Michaelson
from competing with A—Copy. Id. at 453. Relying on
Massachusetts law, the court held that because the
contractual period of restraint had expired, specific
injunctive relief was no longer an appropriate remedy. 4A—
Copy, 599 F.2d at 452 (citing All Stainless, Inc. v. Colby,
364 Mass. 773, 777, 308 N.E.2d 481 (1974)). The Court
noted that A—Copy could seek damages for harms flowing
from Michaelson's violation of the restrictive covenant. /d.
It found no Massachusetts authority that would permit
equitable relief beyond the bargained-for period of time,
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notwithstanding the fact that the delay was caused by the
tardiness of the court, not the plaintiff. /d. Furthermore,
it did not find merit in A-Copy's argument that the
one-year non-competition period should be tolled while
Michaelson violated the restriction and the court delayed.
Id at452n. 1.

EMC contends that 4-Copy is not controlling here. In
EMC's view, Blotto's deception and misconduct, rather
than a delay in judicial proceedings, prevented it from
seeking injunctive relief earlier. It contends that it did
not know about Blotto's alleged violations of the non-
solicitation provision until April 2010, and that Blotto
did not reveal his misappropriation of the thumb drive
until late September 2010. Because it did not have
the benefit of the non-competition agreement or the
protection of the non-solicitation agreement prior to these
dates, it contends that equity demands enforcement of
these provisions beyond their expiration. In support of
its argument, EMC cites dicta from an unpublished state
court decision suggesting that 4-Copy and related state
law precedent control only when “the period of restraint
expired due to no fault of the defendant.” Exeter Group,
Inc. v. Sivan, 2005 WL 1477735, at *6 (Mass.Super.Ct.

Mar. 24, 2005). !

For the proposition that courts can extend
injunctions beyond the contracted-for period of
restraint, EMC also cites one case from Iowa and
another from Virginia. See Presto—X—Company v.
Ewing, 442 N.W.2d 85, 90 (Iowa 1989); Roanoke
Eng'g Sales Co. v. Rosenbaum, 223 Va. 548, 290
S.E.2d 882, 886-87 (Va.1982). Principles of contract
interpretation from other jurisdictions, however,
shed little light on how a contract governed by
Massachusetts law should be interpreted. See KEA
9 7G) (“This Agreement shall be governed by
and construed in accordance with the laws of the
Commonwealth of Massachusetts, without regard to
the doctrine of conflicts of law.”).

At the outset, it is clear that the delay in seeking to
enforce the non-competition provision—as opposed to the
non-solicitation provision—was caused by EMC. EMC
knew on the day that Blotto left the company that he
was going to work for a competitor, in violation of the
covenant not to compete (assuming it applied to him as a
“director-level” employee). It therefore could have sought
immediate relief. EMC concedes the point, but argues that
it would be bad public policy to force the company to
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sue preemptively every former employee it knows is in
violation of a non-competition provision without evidence
of further wrongdoing. Because it did not discover
Blotto's misconduct until later, and in particular did not
discover his misappropriation of confidential company
information until September 2010, EMC urges the Court
to enforce the non-competition provision prospectively
beyond its terms as the appropriate remedy.

*5 The Court is not persuaded that A-Copy can be
so readily distinguished, or that equitable considerations
warrant enforcement of the non-competition and non-
solicitation provisions beyond their terms. Interpreting
Massachusetts law, A-Copy spoke in absolute terms,
explaining that a joint stipulation by the parties was
the “only” exception to the principle that injunctive
relief is no longer available to an injured party after
expiration of the period of restraint. See 599 F.2d at 452.
It treated the inquiry into the terms of the contract as a
threshold question to be resolved before a court should
even consider availability of equitable relief. See id. By
contrast, Exeter Group weighed the impending expiration
of the non-competition agreement as one factor in the
balance of harms analysis when considering whether to
issue a preliminary injunction. See 2005 WL 1477735, at

*6.” This alone does not offer sufficient justification for
departing from A-Copy' s directive.

At least two other Massachusetts court decisions
appear to have enforced restrictive covenants against
former employees beyond the terms of the contract.
See Oxford Global Res., Inc. v. Consolo, 2002 WL
32130445, at *6 (Mass.Super.Ct. May 6, 2002)
(enjoining an employee who had “violated [a] non-
solicitation clause on a good number of occasions”
from soliciting contractors of his former employer
for one year from the date on which discovery was
complete, despite the impending expiration of the
one-year term of restraint in the non-solicitation
provision); Modis, Inc. v. The Revolution Grp.,
Ltd., 1999 WL 1441918, at *9 (Mass.Super.Ct.
Dec. 29, 1999) (enjoining defendants from disclosing
confidential information, soliciting customers, or
employing former employees of the plaintiff company
for the “relatively short” time periods in the
covenants, beginning on the date of issuance of
the order). Neither of these decisions addressed A/
Stainless or A—Copy, and, unlike A—Copy, neither is
binding on this court.
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Moreover, there was no dispute in A—Copy that the former
employee was bound by the covenant not to compete
and that he knowingly acted in violation of it. See 599
F.2d at 450, 451. Here, whether Blotto was bound by
the non-competition provision is sharply contested; he
insists that he acted in reliance on representations by
EMC that the provision was not applicable to him. (Blotto
Decl. q 7). If the court in 4—Copy would not enforce a
non-competition agreement beyond its terms against an
employee clearly bound by the agreement, this Court is
particularly reluctant to prospectively enforce the non-
competition provision in the KEA against an employee
arguably not bound by it.

Application of the A—Copy principle here would not
require EMC to sue preemptively every former employee
who violated a covenant not to compete. EMC could
easily modify the terms of its standard non-competition
and non-solicitation provisions to provide for tolling
of the one-year term of restraint if an employee is
found in violation of the provision. See Gaylord Broad.
Co. v. Cosmos Broad., 746 F.2d 251, 253 n. 1 (5th
Cir.1984) (“We agree with the First Circuit's holding [in
A—-Copy ]. The parties may contractually provide for the
tolling of the non-competition period, if an employee
breaches a covenant not to compete and the resulting
civil proceedings to enforce that covenant consume more
time than the period of the covenant itself. The contract
in this case did not so provide.”); Nat'l Eng'g Serv.
Corp. v. Grogan, 2008 WL 442349, at *5 n. 8, *5 n.
9, *7 (Mass.Super. Ct. Jan., 29 2008) (enjoining former
employee from competing with, soliciting customers and
employees of, or disclosing confidential information of
former employee after the period of restraint because the
restrictive covenants excluded periods of violation). A
bargained-for tolling provision can protect an employer in
the event that it does not discover a breach of a restrictive
covenant until well into the restraint period. Such a tolling
provision was not included in the KEA's non-competition
and non-solicitation clauses, and the Court will decline the
invitation to imply one in equity now.

*6 The Court accordingly concludes that under 4-Copy
and related Massachusetts precedent, the contractual
period of restraint should not be extended beyond the
one-year terms provided in the non-solicitation and non-
competition agreements. See A—Copy, 599 F.2d at 452;
All Stainless, 364 Mass. at 777, 308 N.E.2d 481. EMC
continues to have a remedy at law if it prevails on the
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merits for the alleged violation of these two provisions.
See A—Copy, 599 F.2d at 452.

B. Confidentiality Provision

EMC also urges the Court to enter a preliminary
injunction against Blotto restraining him from
misappropriating or misusing any of the company's
confidential or proprietary information. Because the
confidentiality provision in the KEA does not include a
restrictive time period, the prior analysis is no obstacle
to evaluating this request. In determining whether a
preliminary injunction should issue, the Court must
consider (1) the plaintiff's likelihood of success on the
merits; (2) the potential for irreparable harm to the
plaintiff if the injunction is denied; (3) the balance of
relevant impositions, that is, the hardship to the non-
moving party if enjoined as contrasted with the hardship
to the moving party if no injunction issues; and (4) the
effect, if any, of the Court's ruling on the public interest.
See Gonzalez—Droz v. Gonzalez—Colon, 573 F.3d 75,79 (1st
Cir.2009).

First, EMC is likely to succeed on the merits of
its claim. The confidentiality provision in the KEA
prohibits Blotto from using for his own benefit, divulging,
or disclosing to anyone other than authorized EMC
employees confidential information about the company.

(See KEA 9 3). 3 EMC obviously has a legitimate interest
in protecting the confidentiality of information about
its employees, customers, products, business plans, and
strategy. Blotto does not dispute the evidence that he
took a thumb drive containing thousands of EMC's
confidential files and maintained several diaries with
confidential information. (See Blotto Decl. 9 60-61).
Nor does he dispute the evidence that he accessed this
information as late at March 2010, while in the employ
of Knowledgent. (Id. 9 60). While Blotto may use his own
skills, knowledge, and talent in competition with EMC, he
may not misappropriate EMC proprietary documents and
information. Accordingly, EMC has shown that it is likely
to succeed on its claim that Blotto violated the terms of
the confidentiality covenant.

“Confidential Information” is defined under the
KEA to include, without limitation, “any technical
data, design, pattern, formula, computer program,
source code, object code, algorithm, subroutine,
manual, product specification, or plan for a new,
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revised or existing product; any business, marketing,

financial, pricing or other sales-related data;
information regarding the present or future business
or products of the Company; any information
regarding employees including contact information,
employee lists, organizational charts, information
concerning particular employee skill sets, technical
and business knowledge, and compensation; and
any information concerning the particular needs of
clients or customers and their buying patterns, price
sensitivities, key decision makers (and the contact
information for such individuals), product needs,
product specifications, request for proposals and the

responses thereto.” (KEA 9 3).

Second, EMC has shown that failure to issue a preliminary
injunction is likely to cause immediate irreparable harm
to the company. While Blotto insists that he has turned
over everything in his possession containing confidential
information, EMC has demonstrated that he has not been
particularly forthcoming in disclosing prior possession of
this information. If further discovery reveals that Blotto
possesses additional confidential information or made a
copy of the information already uncovered, EMC could
continue to suffer ongoing competitive harm.

*7 Third, the balance of harms favors enjoining Blotto

from further violating the confidentiality provision.
Blotto would not suffer harm if the injunction issues.
He would retain his position at Knowledgent and
his ability to use his skills and talents to earn a
livelihood. The injunction would only restrain him from
accessing information to which he is not entitled. If the
injunction does not issue, and Blotto continues to possess
or disseminate proprietary and confidential company
information, EMC will suffer obvious harm.

Finally, the Court perceives little impact on the public
interest in this case. Insofar as the public has a general
interest in ensuring individuals the opportunity to carry on
work without undue interference while also guaranteeing
companies protection for their confidential or proprietary
information, issuing the injunction furthers both ends.

IV. Conclusion

For the foregoing reasons, the Court will enter a
preliminary injunction in this matter as follows:

From the date of issuance of this order until a
determination of the merits of this case, defendant
Christopher Blotto is enjoined from directly or indirectly
using or disclosing to any party outside EMC any
confidential information of EMC, as defined by the terms
of paragraph 3 of the Key Employment Agreement dated
September 21, 2007. Blotto is further ordered to disclose
and turn over to EMC any other confidential information
in his possession and to advise EMC if he distributed any
such confidential information after leaving the employ
of EMC or if he possessed any such information and
destroyed or discarded it. Blotto is further ordered to
execute, and provide to EMC within 14 days of this order,
a sworn statement that he is no longer in possession of any
of EMC's confidential information.

So Ordered.
All Citations

Not Reported in F.Supp.2d, 2010 WL 5187764

End of Document
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FINDINGS OF FACT, CONCLUSIONS
OF LAW & ORDER FOR JUDGMENT

MCHUGH, Justice.

I. BACKGROUND

*1 This is an action in which four of the partners
of Wellington Management Company seek on behalf
of themselves and their partners injunctive relief and
damages against a former partner who left the firm to start

his own business. | Pursuant to Mass.R.Civ.P. 42(b), the
claim for injunctive relief was severed before trial from the

claim for damages. % The injunction claim then proceeded,
to trial, without a jury. Without objection, direct
examination generally proceeded by way of affidavits
and cross examination proceeded in the customary
fashion. Following completion of the courtroom phase,

the parties submitted deposition transcripts 3 and requests
for findings of fact and conclusions of law. Based on
the testimony presented during the course of the trial,
the exhibits there introduced, the deposition testimony
admitted after the trial, and the reasonable inferences I
have drawn from all of those sources, I find and conclude
as follows:
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The plaintiffs' standing to bring this action and to seek
the relief they now seek was challenged unsuccessfully
before trial. See Paper No. 35.

The severance order, entered on the record over
defendant's objection, stated that any findings made
by the court would not be binding on a jury
empaneled to hear the damage case.

Both sides made objections to some portions of the
deposition testimony offered by the other. Rulings on
those objections have been made in a separate order
of even date.

II. FINDINGS OF FACT

A. PARTIES

Plaintiffs Duncan M. McFarland (“McFarland”), Robert
W. Doran (“Doran”), John R. Ryan (“Ryan”) and
Paul D. Kaplan (“Kaplan”) are partners of Wellington
Management Company, LLP (“Wellington” or the
“Partnership”), a limited liability partnership registered
under the laws of the Commonwealth of Massachusetts.

Messrs. McFarland, Doran and Ryan are the Managing
Partners (the “Managing Partners”) of Wellington. At all
times relevant to this action, Mr. Kaplan was a member
of Wellington's Executive Committee. When this lawsuit
was filed, Wellington had 51 partners (collectively the
“Partners” and individually a “Partner”).

Defendant Arnold C. Schneider, ITI (“Mr.Schneider”) is a
former Partner of Wellington. He was removed from the
Partnership on December 4, 1996 pursuant to the vote of
the Wellington Partners the preceding day. Mr. Schneider
is a citizen of the Commonwealth of Pennsylvania. He is
a Chartered Financial Analyst, a former president of the
Financial Analysts of Philadelphia and is currently on that
group's Board of Directors. Mr. Schneider now operates
his own investment management company, Schneider
Capital Management, L.P. (“SCM”).

B. WELLINGTON MANAGEMENT COMPANY

1. General

Founded in 1928, Wellington provides investment
advisory and management services for several hundred
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clients located in the United States and in more than
20 foreign countries. Currently, the firm manages over
$133 billion of its clients' assets. Those clients are
primarily institutional investors (such as retirement plans
or endowments) and mutual funds.

Wellington is organized as a Massachusetts limited
liability partnership and currently has 54 Partners,
all of whom are actively engaged in Wellington's
business. In addition to the Partners, Wellington
employs approximately 600 employees, consisting of
about 160 investment professionals, 120 non-investment
professionals and a support staff of 320. Included among
the investment professionals are 24 equity portfolio
managers with an average of 25 years of experience and
an average of 19 years with Wellington. There are also 16
fixed income portfolio managers representing an average
of 16 years of experience and 9 years with Wellington.
Wellington is headquartered in Boston but also has offices

in Valley Forge, Atlanta, and San Francisco. 4

An affiliate, Wellington International Management
Company, Pte. is based in Singapore and has
a branch in Sydney, Australia. Another affiliate,
Wellington Management International has its office
in London, England. Wellington Trust Company,
NA, a wholly-owned subsidiary of Wellington, is a
limited purpose trust company also headquartered
in Boston. Other affiliates of Wellington have been
created in conjunction with the offering of hedge fund
limited partnerships, both offshore and domestic, and
to serve various types of pooling vehicles offshore.
Wellington and its affiliated companies are referred
to collectively as the “Wellington Management
Organization.”

*2  Wellington's business has grown steadily over the
years since it was formed. Most of its contracts are
terminable by either side on thirty days notice to the other.
Although Wellington loses, and expects to lose, some
clients each year for a variety of reasons, it also gains,
and expects to gain, new clients annually as well. Despite
those annual ebbs and flows, Wellington's overall number
of clients and the overall amount of money it manages
have shown consistent increases.

When a client contracts with Wellington for investment
services, a portfolio manager typically is assigned to
the client's account. The portfolio manager typically is
assigned to the client's account by Wellington's Chief
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Executive Officer (“CEO”) based on recommendations
from line managers. In assigning portfolio managers,
the CEO attempts to match a manager's skills and style
with client needs and objectives rather than to reward
origination of business. Almost invariably, however, the
client is consulted about the identity of the prospective
portfolio manager before a final decision is made.
Moreover, the client typically has the right to reject a
manager proposed by Wellington either as a consequence
of an express term of the management contract between
the client and Wellington or as a practical consequence
of Wellington's desire to maintain good client relations.
Once assigned to an account, the portfolio manager is
the Wellington employee primarily charged with making
investment decisions regarding the client's funds in the

account for which he or she is responsible. >

In that regard, Wellington typically is the custodian
of the funds and the portfolio manager actually places
buy and sell orders for execution by Wellington's
trading department. Sometimes, however, custody
of the securities in the account is lodged elsewhere.
In those cases, individualized trading arrangements
typically are made

and Wellington's trading

department does not execute trading orders.

Wellington charges its clients an annual fee for the
services it provides. Typically, that fee is determined by a
percentage of assets under Wellington's management on
a specific date or dates. All of the revenues derived by
Wellington from all of its activities belong to the Partners
as a whole. Those revenues are divided between and
among the Wellington Partners and employees pursuant
to various criteria, all of which are designed to provide
incentives for performance at high levels.

Wellington Partners, like Mr. Schneider, are compensated
by means of a draw, participation in the firm's year-end
profits and incentives tailored to the individual Partner.
Wellington typically uses benchmarks to determine
incentive-based distribution to those of its Partners who
manage portfolios. The incentive compensation those
managers receive therefore depends, in large part, on how
the funds they are handling during a given period perform
in relation to performance of the funds included in the
benchmark. Mr. Schneider's benchmarks always were the
S & P 500 or the Russell 1000 Value, indices that tracked
performance of securities issued by the some of the largest
companies in the United States.

Add.040



McFarland v. Schneider, Not Reported in N.E.2d (1998)
11 Mass.L.Rptr. 704, 1998 WL 136133

Although the portfolio manager is ultimately responsible
for investment decisions regarding the accounts he or
she is managing, one person working alone typically
cannot acquire and digest all of the vast amount of
information typically necessary for sound investment
decisions. Wellington, therefore, provides support to all
of its portfolio managers in many different ways. Three
of those ways are of primary importance. First of all,
Wellington typically assigns teams of analysts to work
for individual portfolio managers. Those teams often are
critical to the manager's success for, over time at least,
they come to know his or her investment “style,” the
kinds of information he or she needs in order to make
sound decisions and the kinds of data he or she regards
as important. Accordingly, while an individual manager's
insights, judgment and experience are critical to his or her
overall success, those qualities require the support of an
experienced and competent team of analysts in order to
reach their full potential.

*3  Second, in addition to the team of analysts
assigned to each manager, Wellington maintains a
large central research group with analysts devoted to
following particular industries and companies within
those industries. All portfolio managers have access to
services and reports the central research group generates.

Finally, every morning, all of Wellington's investment
professionals gather for a morning meeting during which
investment information is discussed and analyzed. The
Valley Forge office participates in that morning meeting
by conference call and is on-line with three monitors used
to display investment information to all in attendance
at the meeting at whatever site. During the meeting
or at some other time during the morning, Wellington
distributes to all managers listings of all transactions made
by all Wellington portfolio managers the previous day.

Wellington's overall management was designed in a
manner the designers thought was likely to allow
their
investment-related responsibilities with an almost single-
minded intensity. Specific Wellington employees other
than the portfolio managers are responsible for

investment professionals to concentrate on

such things as marketing and business development,
client service, regulatory affairs, administration, finance,
investment services, portfolio management and other
areas. Each of those individuals is responsible for

\WECT A VAT
YWE2) I MY

seeing that his or her specific functions are performed
throughout the organization.

In keeping with its desire to allow investment professionals
to focus on investments and investing, Wellington
does not rely on its portfolio managers to originate
new business and does not directly compensate them
for business they do originate. Instead, Wellington
has developed marketing teams dedicated to that
task. Similarly, Wellington's clients generally receive
administrative services from specific service managers
who are part of dedicated client service groups within the
firm, not from the client's portfolio manager.

2. The Partnership Agreement and Structure

The Wellington Partnership was formed in 1979 when
Wellington, at the time a public company with
approximately 2,000 shareholders, became privately
owned. Wellington's Articles of Partnership (the
“Partnership Agreement”) were originally adopted on
August 31, 1979 and have been amended several times
since then. The most recent amendment became effective

on September 30, 1996.

The Partnership Agreement provides for a Managing
Partners Committee to oversee partnership matters and
for an Executive Committee to oversee business matters.
The Managing Partners Committee consists of three
Partners elected by vote of the all Partners. Currently,
the Managing Partners Committee consists of John Ryan,
Robert Doran and Duncan McFarland. Among other
things, the Managing Partners Committee is responsible
for determining Wellington's annual net profit or net
loss and each Partner's allocable share of that net profit

or loss.® The Managing Partners Committee elects the
firm's Chief Executive Officer (“CEQ”), currently Duncan
McFarland. The Committee also has the exclusive
authority to appoint Associates (who are senior, non-
Partner professional employees), to nominate persons for
admission to the Partnership and to recommend removal
of a Partner from the Partnership. Actual removal of a
Partner, however, requires the affirmative vote of at least

75% of the Partners. ’

The allocable share of profit and loss is compensation
in addition to the incentive income discussed earlier.
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See p. 5, supra. In deciding upon a Partner's allocable
share, the Committe takes into account the value of
the Partner's services to the firm, his or her capital
account and any other factors the Committee deems
relevant.

In discharging its responsibility for oversight of
business matters, the Executive Committee, among
other things, appoints committees to focus on
particular business issues, oversees and approves
the expansion of business units, oversees the
investment of Wellington's assets and authorizes
capital expenditures. The Executive Committee
consists of the three Managing Partners plus from two
to six additional members nominated by the CEO and
elected by the Partnership. Mr. McFarland currently
is the Chair of the Executive Committee.

*4 Article XV of the Partnership Agreement, the
provision lying at the heart of the present controversy,

is entitled “Agreement Not to Compete.” 8 That Article
contains two separate but related undertakings by
each Partner, one dealing with Wellington's clients
and employees and the other dealing with competition
generally. Article XV also contains a waiver provision. In
material part, those provisions read as follows:

Another provision of the Agreement, Article XIV,
is relevant to the overall controversy between the
parties. Article XIV sets forth the financial terms
on which Partners withdraw from the Partnership.
In essence, a withdrawn Partner receives payments
for ten years following his or her withdrawal. Those
payments are drawn from a percentage of the firm's
net available income and are based on a formula set
forth in Article XIV itself.

Each Partner recognizes and acknowledges that, in
connection with the performance of his or her duties as
a Partner, he or she will obtain access to, and become
familiar with, confidential and proprietary information of
the Partnership, its affiliated companies and its customers,
clients and employees, and that he or she will obtain
personal knowledge of and influence over the identity
and business needs of the Partnership's customers, clients
and employees. Each Partner further recognizes and
acknowledges that, as a result of the above, he or she has
an ability to cause harm to the Partnership after he or
she withdraws or is removed as a Partner, and that the
terms of this Article XV are a fair and reasonable means
of preventing such harm.
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Each Partner also recognizes that the extent to which
the activities of a withdrawn or removed Partnership
may cause harm to the Partnership is a matter best
determined by the facts and circumstances of each case,
recognizing that there are many activities in which
a withdrawn or removed Partner may engage which
will not constitute harm to the Partnership. Therefore,
the Managing Partners, acting by majority vote, shall
have the authority on behalf of the Partnership to
fairly and reasonably determine whether the activities or
proposed activities of the withdrawn or removed Partner
are appropriate or constitute misappropriation or will
adversely affect the Partnership's good will (including
especially its relationships with its customers, clients and
employees) and its confidential and proprietary business
information. In the event that the Managing Partners
conclude that the activities or proposed activities of a
withdrawn or removed Partner constitute such harm to
the Partnership, the Managing Partners shall give due
consideration to the reasons and circumstances of the
Partner's withdrawal or removal in determining what
actions, if any, shall be taken to remedy the violation

Except to the extent waived by the Managing Partners,
each Partner agrees that, for a period of five years
following such Partner's withdrawal or removal as a
Partner, he or she will (i) not business from any client
of the Partnership on behalf of himself or herself or
any entity engaged in competition with the Partnership,
(ii) refrain from hiring, enticing or in any other manner
persuading or attempting to persuade any Partner,
employee, independent contractor, client or customer of
the Partnership to discontinue his, her or its relationship
with the Partnership, or to violate any Agreement with the
Partnership, and (iii) notify the Partnership of any change
in his or her address and of each employment or other
business activity in which he or she engages.

*5 Except to the extent waived by the Managing
Partners, each Partner further agrees that, during the time
he or she is a Partner, and for the initial three year period
after such Partner's withdrawal or removal, he or she will
not participate in any business engaged in competition
with the business of the Partnership or any of its affiliated
companies, including a business engaged in providing
investment advisory or investment management services.
For purposes of this paragraph, the phrase “participate in
a business” shall include, but not be limited to, consulting
to, being employed by, or having a direct or indirect
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ownership interest (other than ownership of less than
5% of a class of securities registered under the Securities
Exchange Act of 1934, as amended) in, any business or
entity which engages in the business or activity in question.

Each Partner understands and agrees that any decision
by the Managing Partners to waive the provisions of this
Article XV in a particular case shall not be deemed a
waiver of the Partnership's right to fairly and reasonably
enforce the provisions of this article in any other instance.
In the event that any one or more provisions of this Article
XV shall for any reason be held to be invalid, illegal, or
unenforceable shall not affect [sic | any other provisions of
these Articles. If any one or more of the provisions of this
Article XV shall for any reason be held to be excessively
broad as to duration, geographical scope or subject, it
shall be construed by limiting and reducing it so as to
be enforceable to the maximum extent compatible with

applicable law as it shall then appear. ?

Article XV was added to the Partnership Agreement
in a 1990 amendment to that agreement. Before
that amendment, the provision regarding competition
had been part of Article XIV, titled, “Removal
and Withdrawal of Partners.” The earlier non-
competition provision was different from the current
provision in two respects. First, the non-competition
period was, in substance, twelve years. Second, there
was no flexibility in application of the provision.
That lack of flexibility effectively prevented some
withdrawing Partners from engaging in activities that
might technically amount to competition but posed
no real harm to the Partnership. As the quoted
sections of Article XV reveal, the 1990 amendment
shortened the applicable time period to three years
for general competition and five years with respect
to clients and employees of the firm. In addition,
Article XV created a waiver provisions the Managing
Partners were given the power to execute.

Article XV sprang from a variety of different
considerations, all of which centered on the Partners
desire to give Wellington-which, like many professional
corporations, resembles a holding company for boutiques
each of which is able to survive and perform, although
usually not as well, on its own-a substantial measure of
institutional stability. In part, Article XV was designed
to give employees who hoped to become Partners some
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assurance that the partnership they ultimately achieved
would warrant their investment of years of effort. The
Article also was designed to help create and maintain
an environment of professional collegiality and openness
so that all Partners could collaborate on providing all
Wellington clients with high quality services without
fear that their efforts ultimately would enrich another
Partner at their own expense. Finally, Article XV was
designed to promote Wellington's stability and thus its
continued ability, among other things, to produce the
revenues necessary to make payments to which withdrawn
Partners are, and will be, entitled under Article XIV of the
Partnership Agreement.

From 1983 until 1990, only three Partners withdrew
from Wellington and all three adhered voluntarily to
the far more rigorous provisions of the non-competition
provisions then in effect. After Article XV was created in

1990, eight Partners withdrew. 19 One or two of the eight
simply retired completely from all work. Their departure
thus provided no occasion for considering the Article's
reach and impact. Others undertook activities that clearly
fell outside the scope of the Partnership's business. Those
activities, too, furnished no occasion for interpreting the
Article's terms.

10

In addition, one died.

*6 For a variety of reasons, Wellington personnel did
not tell their clients about the terms of Article XV either
when the clients signed their contracts with Wellington or
at a later date. Wellington viewed the issue as one relating
chiefly to internal governance, not to client relations.
Moreover, no Wellington Partner who left Wellington
in the past had done so in order to start his or her
own investment management firm. Thus questions about
who had precisely what rights upon a Partner's departure
had remained largely academic. For the same reasons,
Wellington never had an occasion to tell a client that a
portfolio manager would be unavailable to manage-its
funds after his departure from Wellington.

On four occasions, however, the Managing Partners
were asked to grant waivers of the type that Article
XV contemplates. On three of the four occasions, they

granted the request11 and, on the fourth, they did

not. 12 Nevertheless, before Mr. Schneider's departure,
Wellington had not faced an “unfriendly” departure from
the firm and had never faced a request for a waiver
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from the provisions of Article XV that involved either

the prospect of direct competition at a significant level 13
or continued provision of services by the withdrawing
Partner to several of the firm's then-existing clients.
Thus, when the relevant events began to unfold during
the summer of 1996, Wellington had neither a well-
formulated approach to the problems for its own guidance
nor a tested template for use by others.

11

John Neff, a former Managing Partner who ran
Vanguard's Windsor Fund for 31 years, was
permitted to continue providing pro bono investment
advisory services to the University of Pennsylvania.
George Lewis was permitted to join the investment
office responsible for managing assets held in trust
for his family. Gerald Mitchell, the Partner who left
to attend Divinity School, was permitted to continue
advising one long-term client. That client essentially
requested that Mr. Mitchell meet with it quarterly
to give it some general advice. The client remained a
Wellington client at all times.

12

Mr. Neff sought a waiver to become associated with
Hirtle Callaghan & Co., Inc. an investment advisor
based in Wayne, Pennsylvania, that serves as an
advisor to high net-worth individuals and monitors
independent investment managers. The Managing
Partners declined to grant Mr. Neff a waiver to allow
him to join that organization.

13 1 shortly, Mr.
Schneider's contention that his withdrawal and

recognize, and will address

subsequent activities did not involve competition with
Wellington.

C. THE SCHNEIDER-WELLINGTON
RELATIONSHIP

1. The Inception

Mr. Schneider joined Wellington upon his graduation
from college in June, 1983. When he joined the firm,
Mr. Schneider had no experience in the investment
management business and, like many in his position,
brought no clients with him. Mr. Schneider began by
working as an analyst in Wellington's Valley Forge office
under the direction of John Nyheim, a now-departed
Partner who was responsible for managing several of
Wellington's accounts. As he progressed, Mr. Schneider
was given more and different responsibilities and began to
assume some coordinate responsibility for the portfolios
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Mr. Nyheim was managing. Mr. Schneider along with
others, also made presentations to prospective clients
Wellington's marketing department was soliciting.

Mr. Nyheim and his team of analysts were known

throughout Wellington as the Value/Yield team. 14

In early 1992, the Value/Yield team was managing
portfolios for 18 Wellington clients with total of
approximately $3 billion in assets under Wellington
management. Among those clients were Frank Russell

Trust Company (“FRTC”) !>, RJR-Nabisco (“RJR”),
PECO Energy, the Colonial Williamsburg Foundation
(“Colonial Williamsburg”) and the State of Utah
Retirement System (“URS”).

14

The “value” component of the label derives from
a so-called “value” approach to investing, i.e., an
approach that seeks stocks with lower than average
price/earnings or price/cash flow multiples. The
“yield” component comes from the strength of the
security's yield. The labels, however, carry with them
an aura of precision that really does not exist. In
the last analysis, as Mr. Ryan put it at trial and as
the history of several of the accounts presented at
trial amply demonstrated, all portfolio managers had
essentially the same objective: buying low and selling
high.

15 FRTC is a subsidiary of the Frank Russell Company

(“FRC”), a consultant to institutional investors
and the parent for the Frank Russell Investment
Management Company (“FRIMCO”), the advisor
of mutual funds organized by FRC. Hereafter,
“Russell” will refer to FRC, FRTC and FRIMCO as
a group.
Mr. Schneider was elected a Wellington Partner in
December of 1991, effective January 1, 1992. He signed the

Partnership Agreement shortly thereafter. 16 Although no
one had discussed the terms of the Partnership Agreement
with him at the time he was hired or at any time before

his election to Partnership, 7 he was given a copy of that
Agreement after his election and before he was asked to
sign it. In addition, Mary Ann Tynan (“Ms.Tynan”), a
Wellington Partner who serves as Wellington's Director
of Regulatory Affairs, discussed with Mr. Schneider the
Agreement as a whole and several of its provisions,
including Article XV. Ms. Tynan had that discussion
with Mr. Schneider, and others who had been elected
to Partnership with him, as part of her regular practice
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of discussing, inter alia, the terms of the Partnership
Agreement with all newly-elected Partners. Ms. Tynan
encouraged Mr. Schneider to review the terms of the
Partnership Agreement in detail, and in particular the
non-competition provisions, and to refer any questions
about the Agreement or its terms to her, to his own legal
advisers or to the firm's Managing Partners.

16 Mr. Schneider signed the Partnership Agreement

again in 1994 and 1996, when it was amended in
ways not here relevant. He signed the 1996 version
of the agreement in the late summer or early fall off
that year, after he announced his resignation and at
a time when he was engaged in activities described in
more detail below. On both occasions, he knew the
Agreement contained the restrictions found in Article
XV and on neither occasion did he say anything about
them to any Wellington Partner or employee.

17

Wellington's treatment of Mr. Schneider was not
unique, for Wellington Partners and employees
typically did not discuss the terms of the Agreement
before

with employees they were elected to

Partnership.

*7 Before signing the Agreement, Mr. Schneider read
it. He also reviewed its content with his attorney and
with members of his family. He raised no questions
about any provision of the Agreement with Ms. Tynan
or any other Wellington Partner. Mr. Schneider knew
when he signed the Agreement that it contained the non-
competition agreements in Article XV, he understood
what the agreements meant and he understood they
prohibited him from doing. At the time, however, he was
concerned with advancing his own career at Wellington,
had no plans to leave and thus was not concerned
in the slightest with the restrictions those agreements
imposed. He signed the Partnership Agreement freely and
willingly-indeed, enthusiastically-consumed, as he was,
with anticipation about what a Wellington Partnership
would mean for him.

Later in 1992, Mr. Nyheim tendered his resignation
from Wellington. His resignation was accepted effective
December 31, 1992. After Mr. Nyheim announced his
resignation, Mr. Nyheim, Mr. Schneider, Mr. Ryan and
John H. Gooch, another Wellington Partner, began a
coordinated effort to retain for Wellington the clients
whose accounts Mr. Nyheim had been managing. The
effort ultimately included a consulting arrangement
between Mr. Nyheim and Wellington that continued
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for approximately one year while Wellington's retention
and transition efforts progressed. Overall, the transition
process lasted some twenty months and had Mr. Nyheim's
full cooperation and effort. Ultimately, Wellington
retained 15 of the 18 portfolios Mr. Nyheim had been
managing. Mr. Schneider became the account manager
for 10 of those 15. Those 10 had committed a total of $1.3
billion to Wellington's management. Mr. Ryan succeeded
to management of another five clients representing
aggregate managed assets of over $1.4 billion. Three other
clients, with assets of approximately $190 million, left the
firm and were shortly thereafter joined by a fourth.

Wellington's retention of the vast majority of the
portfolios Mr. Nyheim's had been managing, and the
transfer to Mr. Schneider of some of those accounts,
proved quite profitable to Wellington and to Mr.
Schneider. In fact, Mr. Schneider's compensation more
than quintupled from 1992 to 1993, so that he received well
more than $1 million in total compensation for 1993. His
distributions remained at that high level for the next two
and a half years. In 1995, he received distributions from
Wellington in the total amount of $1,463,999.

2. Prelude to Disharmony

In early to mid June of 1996, Mr. Schneider telephoned
Duncan McFarland, Wellington's CEO, to say that he was
concerned about the impact that some of the Wellington's
moratorium and allocation policies were having on
his performance and that he wanted to speak to Mr.
McFarland on the subject the next time the latter was in
Valley Forge. Both of those policies had been in existence
at Wellington for some time and both had counterparts
at other large investment management firms throughout
the United States. Both had caused extensive internal
discussions at Wellington through the years, discussions
that became more or less intense as the investment climate
shifted and changed.

*8 The moratorium policy provides, in essence, that
Wellington portfolio managers' combined holdings of
a given security cannot exceed 14% of the issued

and outstanding shares of that security. % The policy
is designed to facilitate Wellington's compliance with
regulatory requirements imposed on those who hold large
blocks of an issuer's shares. The policy is also designed
to avoid problems in liquidating shares of a security if
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Wellington's managers collectively decide that the shares
should be sold. When the 14% moratorium limit is
reached, Wellington's fund managers are not permitted to
buy shares of that security until Wellington's aggregate
holdings again drop below 14%.

18 At one time the Moratorium limit was 10%. That limit

caused problems at Wellington because John Neff,
who ran the Windsor Fund until the end of 1995,
had a practice of taking large positions in companies
in which he invested. That practice coupled with the
size of the Windsor Fund, and thus the amount it
had to invest, sometimes put pressure on moratorium
limits. The resulting problem was ameliorated by
Wellington's decision to increase the moratorium
limit from 10% to 14%. The Windsor Fund's own
investment restrictions prohibit it from holding more
than 10% of the capitalization of any given company.
As a result, even if the Windsor Fund purchased as
much of a security as its own limits permitted, 4% of
the outstanding shares of that security would remain
available to other Wellington Managers.

In essence, the allocation policy is designed to distribute
shares when the block Wellington possesses is insufficient
to satisfy the demands of all portfolio managers. When
Wellington portfolio managers place orders to buy
securities for more than one client at approximately the
same time and at approximately the same price, the orders
are combined for purposes of execution and all clients
receive the same average price for all trades executed
through same broker on the same day. For many reasons,
all of the orders placed and executed in that fashion may
not be completely filled that day or ever. There may be
insufficient shares available in the market at the desired
price. In the case of an initial or secondary public offering,
the underwriter may allocate fewer shares to a particular

investment management firm than the firm has sought. 19

19

The same problem sometimes is encountered when
only one Wellington account is involved. The amount
of securities Wellington managers sometimes buy and
sell means that it may take days or even weeks to fill
their order completely. Indeed, in some cases it may
be impossible to fill the order completely.

When all orders for a security cannot be filled, it is
necessary for Wellington to allocate between and among
client portfolios the total shares purchased at the price
the several portfolio managers requested. When purchases
from the secondary market are involved, Wellington
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typically makes the allocation to each portfolio based
upon the relative size of that portfolio's order in relation
to the total orders from all portfolios. When initial public
offerings or purchases that approach the moratorium
limit are concerned, Wellington typically allocates on the
basis of account size rather than order size. Allocation of
initial public offerings, however, is also subject to other

discretionary factors typically overseen and executed by

one of Wellington's Partners. 20

20

Initial public offerings, or IPO's, often were
oversubscribed within Wellington, and in the market
generally. Accordingly, if a Wellington portfolio
manager proposed an allocation of Wellington's
allotment of shares in a manner different from
an allocation based strictly on assets under
management, John Gooch, a Wellington Partner with
oversight responsibilities for all portfolio managers,
was empowered to make discretionary judgments
regarding what percentage of the available securities
should be placed in what portfolio. In exercising
that discretion, Mr. Gooch considered, among
other things, the portfolio manager's attendance at
meetings with management of the issuer, amount
of research done, prior knowledge of or particular
interest in the relevant industry and market

capitalization of the issuer.

Application of the allocation policy sometimes can
result in a phenomenon known as “crowding out.” If a
portfolio manager with, say, two billion dollars under
management and a manager with, say, ten billion dollars
under management both sought the same amount of
the same security under circumstances that triggered the
allocation policy, the manager with ten billion dollars
under management would likely receive five shares for
every share received by the manager with two billion
dollars in her portfolio. The latter, therefore, would be
“crowded out” of all the shares she desired because of
the order placed by the manager of the bigger portfolio
or portfolios. As a result of being “crowded out,” some
portfolio managers sometimes were unable to achieve the
overall position in a security they sought to achieve and
that they felt would be of greatest benefit to their portfolio.

*9 Wellington disclosed its allocation and moratorium

policies to its clients both in its Form ADV ! and in more
detail upon request. The clients, all of whom are highly
sophisticated asset custodians or managers, were aware
that firms like Wellington typically had such policies even
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if they were not always aware of the precise terms of
each policy. The clients were not generally concerned
about those policies as long as they were treated in a fair
and equitable manner. Both policies, after all, were the
product of Wellington's size and consequent presence in
the market, a size and presence that produced a number
of benefits unavailable to smaller firms and their clients.

21 The Form ADV is the public disclosure statement

Investment Advisors must file annually with the SEC
and in which they must disclose a number of the
features and facets of their business operations. See 17
C.F.R. § 275.204-1, 279.1. The SEC has no specific
regulations for operation of either allocation or of
moratorium policies but does require that the policies
be clearly articulated, be fair to all clients over time
and be appropriately disclosed to clients.

In any event, Mr. McFarland met with Mr. Schneider in

June of 1996 in Valley Forge. 2 The two discussed the
moratorium and allocation policies and Mr. Schneider's
contention that their application was adversely affecting

his performance. 23 Toward the end of the conversation,
Mr. Schneider raised with Mr. McFarland the possibility
of some different form of affiliation between himself
and Wellington. Essentially, Mr. Schneider stated that
he wanted an arrangement with Wellington under which
he, or an entity with which he was affiliated, would
have access to Wellington's information and facilities
but unencumbered by Wellington's moratorium and
allocation policies.

22 This was the first in what turned out to be an extended

series of meetings and conversations that ensued
over the next few weeks and months. The memories
of the participants regarding the content of the
conversations and meetings is generally congruent but
often differs in a manner reflecting the participant's
interest. A given participant's account of the meeting
or conversation thus often resembles a “colorized”
black and white film: the essential structure is often
accurate but frequently the hue is slightly, and
sometimes substantially, off, My findings with respect
to the content of all meetings and conversations, like
all of my findings generally, thus are necessarily the
product of all of the evidence and the inferences [ have
drawn from that evidence.

23

During the conversation and at trial, Mr. Schneider
contended that the advisory account he managed for
URS outperformed the other Wellington accounts
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he managed because the URS account was not,
for reasons here irrelevant, subject to the allocation
and moratorium policy. At least one account Mr.
Schneider managed that was subject to both policies
equaled or exceeded URS's performance in the four
years during which Mr. Schneider managed both
accounts. To be sure, URS's performance exceeded
the average performance of Mr. Schneider's other
Wellington accounts by 1.5%. Those results might
be attributable to application of the allocation and
moratorium policies, might be attributable to other
factors and might be attributable to a combination of
factors. Notwithstanding the asserted importance of
the matter and the numerous spreadsheets and other
analytical studies he routinely performed to measure
the performance of the accounts and parts of accounts
he was managing, Mr. Schneider never performed any
empirical studies to determine precisely what impact
allocation, moratorium or crowding out had on his
accounts' performance. I am unpersuaded as a matter
of fact that those policies had an adverse impact
on his portfolios. I also am unpersuaded that Mr.
Schneider in truth and in fact believed that they had
a significantly adverse impact on his portfolios at the
time he had his conversation with Mr. McFarland.

Mr. McFarland told Mr. Schneider to put his proposal
in writing so that he could discuss it with Messrs. Doran
and Mr. Ryan, the other Wellington Managing Partners.
Immediately after his meeting with Mr. Schneider, Mr.
McFarland told both men about Mr. Schneider's request.
He also asked Ms. Tynan, the head of Wellington's
regulatory affairs department, to consider, in principle,
Mr. Schneider's proposal and to advise the Managing
Partners about both the regulatory issues it raised and
about the extent to which Wellington's policies and
procedures would have to apply to such an affiliate.

Under the Partnership Agreement, Partners were required
to give six months notice of resignation or withdrawal
from the Partnership. June 30, therefore, was the deadline
for a notice of a withdrawal that would be effective on
December 31. Shortly after the meeting between Mr.
McFarland and Mr. Schneider, Mr. Schneider sought
from Wellington and received a two-week extension for
submitting a resignation. In the wake of Mr. McFarland's
conversation with Mr. Schneider, the latter's request for
an extension was not a complete surprise. It did, however,
give rise to concern and comment within Wellington's
higher management circles.
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On or about June 28, 1996, Mr. Schneider submitted
to Mr. McFarland a written affiliation proposal. The
proposal was essentially an outline that contained very
little detail. Mr. Schneider had consulted with neither a
lawyer nor a business advisor about the content of the
proposal before he gave it to Mr. McFarland.

In truth and in fact, escape, not a tight or loose affiliation,
was at that point uppermost in Mr. Schneider's mind. By
that time, he wanted to leave Wellington to start his own
firm and believed that he could carry clients with him
when he left. His desire to go had entrepreneurial roots
and was not borne of an adverse reaction to allocation
or moratorium policies. Unbeknownst to Mr. McFarland
or to anyone in Wellington's upper management, Mr.
Schneider already had begun preparations to for a
new venture. In April, he had contacted a “head
hunter” to help him find a marketing person, he
had interviewed potential marketing directors, he had
contacted a candidate for a back office position and he had
looked at office space. He had informed Dennis Trittin
(“Mr.Trittin™), his contact at Russell, Mr. Schneider's
largest client, that he was seriously considering resigning
from Wellington. He had said the same thing to Mr.
Nyheim, the former Wellington Partner for whom he
had initially worked at Wellington and with whom he
maintained a friendship after Mr. Nyheim departed.
Indeed, in late June, Mr. Nyheim told Mr. Schneider
that the William Penn Foundation, on whose board
Mr. Nyheim sat, might be in need of a new investment
manager some time in 1997. Mr. Schneider and Mr.
Nyheim discussed the possibility that Mr. Schneider could
fill that role and arranged an August meeting at which
Mr. Schneider could make a presentation to the William

Penn board.”* Mr. Nyheim and Mr. Schneider agreed
that the William Penn opportunity was intended for Mr.
Schneider personally, and not for Wellington. As a result
Mr. Schneider made no mention of that opportunity to

anyone at Wellington. 2

24

Mr. Schneider made that presentation in mid-August,
as scheduled. Before the meeting, Mr. Schneider
asked two Wellington employees who then worked
under his supervision and who now work for him at
his new firm to prepare documentation for him to
bring to that meeting. In particular, Mr. Schneider
instructed Gary Soura to print out a list of Mr.
Schneider's performance statistics and to place the
name “Schneider Investment Partners, L.P.” on the
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document. He also directed his secretary, Gina
Moore, to alter a Wellington marketing document
by adding a cover sheet with the name ‘Schneider
Investment Partners, L.P.” He then distributed
those documents at the meeting with the William
Penn Board. Mr. Schneider did not inform the
Managing Partners, or anyone at Wellington, that
he had used Wellington documents in the fashion
described above. Indeed, Wellington first learned
of the documents when Ms. Tynan discovered
them on the Wellington computer system after Mr.
Schneider's departure. Mr. Schneider also used a
similar list of his performance statistics to respond
to a questionnaire distributed by a widely used and
highly regarded investment consultant. In addition,
after he left Wellington, he retained a number of
documents he had accumulated over the years that
showed the performance of the portfolios he was
managing and he had Ms. Moore print out from
the Wellington computer system and deliver to him
after his departure an updated performance list.
Mr. Schneider did not take from Wellington, or
receive after his departure, any Wellington documents
unrelated to the performance of portfolios for which
he had been responsible. Nevertheless, he did not
inform anyone in Wellington management that he
had taken or retained the documents just described
and his retention of them did not comply with the
terms of a request Mr. McFarland regarding return
of all Wellington documents Mr. McFarland made in
a letter he sent to Mr. Schneider on October 30, 1996.

25 Although Mr. Nyheim left Wellington amicably,

a dispute between him and Wellington had arisen
during the year he served as a consultant. The
dispute led to threats of a lawsuit. Although the
matter was resolved before any action commenced,
Mr. Nyheim remained unhappy with Wellington in
general and, more particularly, with Mr. McFarland
and Mr. Ryan for what he perceived as their roles
in his difficulties. Mr. Nyheim's animosity toward
Wellington and his friendship with Mr. Schneider led
him to act as a sounding board and informal advisor
as Mr. Schneider made his departure plans.

*10 Unaware of Mr. Schneider's true plans and thoughts,
Mr. McFarland considered Mr. Schneider's proposal and
gave copies of it to Ms. Tynan and to Mr. Gooch,
Mr. Schneider's direct supervisor, for their consideration
and comment. A few days later, Ms. Tynan delivered to
Messrs. McFarland, Doran and Ryan a memorandum
analyzing the potential regulatory consequences and
issues Mr. Schneider's proposal raised. Those issues and
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potential consequences led the three to conclude that they
did not want Wellington to participate in an affiliation of

the type Mr. Schneider had proposed. 26

26 In addition to the problems raised in Ms. Tynan's

memorandum, the three took into consideration an
earlier Wellington affiliation with an entity called
Marble Arch. From Wellington's perspective, that
affiliation had not worked successfully and its failure
colored in some measure the way they viewed Mr.
Schneider's submission.

Mr. McFarland and Mr. Ryan next met with Mr.
Schneider in Valley Forge on July 10, 1996. They gave Mr.
Schneider a copy of Ms. Tynan's memorandum and told
him that they were rejecting his affiliation request. They
also told him that they were willing to explore different
assignments for him within Wellington, such as organizing
a hedge fund for him to manage, restricting his book
of business to a smaller amount of assets and a number
of other alternatives. During the July 10 meeting, Mr.
Schneider's comments focused chiefly on the impact his
performance had on his compensation, compensation that
was dependent in part on the incentives described earlier,
and that his compensation would be greater if he were
not hobbled by the allocation and moratorium policies.
At the conclusion of the meeting, Mr. Schneider said that
he would respond to Mr. McFarland on the Wellington
alternatives discussed during the meeting's course.

3. The Split

On Friday, July 12, 1996, two days after the meeting
in Valley Forge, Mr. Schneider handed Mr. Ryan a
memorandum saying that he intended to resign as a
Partner effective at year's end. In response to Mr. Ryan's
questions regarding what he intended to do after his
resignation, Mr. Schneider stated that he intended to
explore a variety of options for staying in the investment
management business including starting his own firm,
joining another firm and starting a hedge fund. He
also told Mr. Ryan that he was thinking, at least in a
broad sense, about ways to preserve his existing client
relationships. He told Mr. Ryan that many of his clients
were likely to leave Wellington after his departure, and
that it therefore that it made business sense both for him
and for Wellington to work out some kind of revenue-
sharing plan so that, if the clients joined him, Wellington
would not be completely deprived of revenues they had
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theretofore produced. He added, however, that all of his
plans and thoughts were tentative and that he had no clear
and targeted focus.

In fact, by July 12, Mr. Schneider was firmly committed
to starting his own firm and continuing to perform the
same kind of investment management services he had been
performing at Wellington. Indeed, on the very next day,
Mr. Schneider signed a Form ADV for an entity called
“Schneider Investment Partners, L.P.,” and mailed the
completed form to the SEC the following Monday. Filing
and approval of the Form ADV was a precondition to
Mr. Schneider's ability to conduct an investment advisory
business for institutional clients. The Form ADV was
21 pages long. It is an important document and Mr.
Schneider clearly had begun its preparation long before

July 13.%7

27 A month later, on August 13, 1996, Mr. Schneider

registered Schneider Investment Partners, L.P., with
the Commonwealth of Pennsylvania. On August 15,
1996, he filed with the Pennsylvania Department
of State the papers necessary to incorporate FIP
Co., which became the general partner of Schneider
Investment Partners, L .P.

*11 On Monday, July 15, 1996, the first business
day following announcement of his resignation, Mr.
Schneider telephoned Russell's Mr. Trittin. During the
course of that day, he had another telephone conversation
with Mr. Trittin and with Ms. Nola Williams, another
Russell investment manager. During those telephone
conversations, Mr. Schneider informed Mr. Trittin and
Ms. Williams that he had submitted his resignation to
Wellington and would be starting his own investment
management business. He also told them that he had filed
his Form ADV with the SEC and was waiting to hear
from the agency regarding its approval. Mr. Schneider
advised Mr. Trittin and Ms. Williams that, if he were
terminated from Wellington as a result of submitting his
resignation, he would likely have a trader and analyst and
would be otherwise ready to conduct his own business as
early as September 1, 1996. During those conversations,
Mr. Schneider also discussed with Mr. Trittin and Ms.
Williams the non-competition Agreement he had signed.
He specifically told them that he was subject to such an
Agreement and that it was possible that a restraining order
might enter to prohibit him from accepting business from
Wellington clients such as Russell. He did not inform any
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Wellington Partners or employees that he had had those
conversations.

4. Client Plans

When Mr. McFarland learned, through Mr. Ryan, that
Mr. Schneider had delivered his resignation notice, Mr.
McFarland's thoughts immediately turned to retention of
the clients whose accounts Mr. Schneider was managing
and to designation of successor managers for those
accounts. Although Mr. Schneider's comments to Mr.
Ryan had been somewhat vague as to the details of
his future plans, Mr. Schneider's resignation, the context
in which the resignation occurred, the prelude to the
resignation and the content of Mr. Schneider's discussion
with Mr. Ryan at the time he tendered his resignation
led Mr. McFarland, and other Wellington managers to
a strong belief, if not a conclusion, that Mr. Schneider
intended to stay in the investment advisory business and
that, notwithstanding the terms of his non-competition
agreements, he might well seek to retain some of the clients
he had served while at Wellington.

Based on his experience with other withdrawal and
transition matters, albeit none quite like this one, Mr.
McFarland, who, as Wellington's CEO, was in overall
charge of handling the withdrawal and transition matters,
had concluded that Wellington's efforts to retain the
clients would be maximized if a Wellington followed a
two-step process. First, the Managing Partners and Mr.
Schneider would come to some kind of an agreement
and understanding regarding Mr. Schneider's plans after
he withdrew. Completion of the first step depended
on determining whether Mr. Schneider in fact had any
interest in keeping the clients he had served while at
Wellington and, if he did, persuading him not to try to do
s0.

Once an agreement and understanding between
Wellington and Mr. Schneider were reached, Mr.
McFarland hoped that Wellington and Mr. Schneider
then would jointly inform the clients Mr. Schneider
was serving-and other Partners, employees, industry
consultants-of what the future held. Mr. McFarland
was of the opinion that the transition process would
proceed most smoothly from Wellington's standpoint if
Mr. Schneider, and not Wellington, informed the clients
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that he would not be available to continue managing their
accounts after his withdrawal.

*12 With all of those thoughts and considerations in
mind, Mr. McFarland told a number of Wellington
Partners, including Pamela Dippel, Eugene Record and
Jonathan Payson, all of whom were involved with client
services, John Gooch, who had had a longstanding
relationship with many of Mr. Schneider's clients, and
Nancy Lukitsh, Wellington's marketing director, that they
should meet to develop a plan for informing clients and
consultants that Mr. Schneider would be leaving the firm
at the end of the year and for seeking to retain their
business after Mr. Schneider left. The group began those
plans.

Mr. Schneider was approaching things from a very
different perspective. He very much wanted to stay in
the investment advisory business. He believed that there
was a very strong likelihood that he could take at least
Russell and URS and possibly other clients with him
when he left. He was a talented investment manager
and he knew that the clients whom he served while at
Wellington both recognized his talent and appreciated
the performance of their portfolios under his tenure. Mr.
Schneider had never been a “team player” and thus he
had not acquainted his client representatives with others
at Wellington with whom he worked and upon whose
efforts he depended for at least some part of his success.
He regarded the non-competition agreements in Article
XV as potential obstacles to be overcome en route to
his chosen objective rather than as solemn undertakings
surrounded by fiduciary obligations. He believed that his
keys to success were three in number: The first was to
signal the clients whose money he managed that he would
be available to manage their funds after his departure.
The second was to remain vague regarding his specific
plans during his conversations with Wellington personnel
so that Wellington would not be provoked into litigation
until the clients had manifested their intention to leave
Wellington. Third and finally was to do everything he
could possibly do to ready himself for business so that he
instantly could begin managing money in his own firm if
it became necessary or possible for him to do so before the
end of the year.

Those very different expectations, hopes and desires

probably doomed from the outset any hope of an
agreeable separation protocol. What in fact materialized
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was a five-month fencing match that ultimately resulted in
Mr. Schneider's expulsion from the Partnership and this
litigation.

6. The Summer Interactions

Armed with their very different hopes and plans, Mr.
McFarland, Mr. Ryan and Mr. Schneider met in Valley
Forge on July 19. In light of Mr. Schneider's July 12
suggestion to Mr. Schneider that he wanted to preserve
existing client relationships, Mr. McFarland and Mr.
Ryan told Mr. Schneider of his obligations under Article
XV of the Partnership Agreement, including his obligation
not to solicit or accept business from Wellington clients
and not to compete with Wellington without obtaining
a waiver from the Managing Partners. In response,
Mr. Schneider said that, in his view, non-competition
agreements were invalid and thus that he did not believe
Article XV could be enforced. When Mr. McFarland
replied that the Managing Partners believed the clause was
enforceable and intended to enforce it, Mr. Schneider said
that there really was no need to discuss the issue further
because he believed it would be immoral to “pick off”
clients and had no intention of doing so. When he made
that statement, however, he fully intended to take with
him to his new firm at least Russell and URS and any
others who were willing to come.

*13 Mr. Schneider then repeated his statement of July
12 to Mr. Ryan to the effect that he believed only a
few of his clients would stay at Wellington and that, as
a consequence, Wellington should consider a revenue-
sharing arrangement that allowed clients whose accounts
Mr. Schneider had been managing to go with him if they
so desired. Mr. McFarland said that he would not agree
to Mr. Schneider's taking clients with him even if those
clients could not be persuaded to stay with Wellington
after Mr. Schneider's departure. Mr. McFarland told Mr.
Schneider that he strongly disagreed with Mr. Schneider's
views regarding the enforceability of Article XV, that
Wellington had put a great deal of thought into Article
XV, that it was different from a standard non-competition
agreement in many ways and that Wellington intended to
hold him to its terms.

During the course of the meeting, Mr. McFarland

specifically asked Mr. Schneider on several occasions
about his future plans and about what steps, if any,
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Mr. Schneider was taking to implement those plans. Mr.
Schneider, despite all of the concrete steps he had taken to
set up his business and the clear vision he had regarding
the direction in which he planned to go, responded by
saying that his plans were uncertain and that he was
still considering a number of options. The meeting ended
without any resolution.

On July 24, 1996, Mr. McFarland, Mr. Ryan, Mr.
Gooch and James Walters, a Wellington Partner who
was a lawyer and headed Wellington's Special Projects
Group, telephoned Mr. Schneider to inquire about Mr.
Schneider's plans and about transitional matters. Mr.
Schneider said again that he had not decided what he
would do after he left the Wellington. With that statement
as background, the group discussed what Mr. Schneider
should say if clients asked him directly what he would be
doing after his departure from Wellington. Mr. Schneider
suggested that, because his plans were vague, his response
to clients should be vague. Mr. McFarland agreed. He did
so because, at that point he still was trying to determine
precisely what Mr. Schneider proposed to do and to reach
an agreement with him before Mr. Schneider disclosed to
Wellington personnel or clients Mr. Schneider's specific

post-Wellington plans. 2

28

During the course of the conversation, Mr. Schneider
also said that he could be more specific with clients
if Mr. McFarland wanted him to be, Mr. McFarland
said that he did not. The two men, however,
had different ideas regarding what being more
specific meant. To Mr. McFarland, greater specificity
entailed discussions of a variety of potential plans
on which Mr. Schneider had not yet settled. To
Mr. Schneider, greater specificity meant discussing
the kinds of concrete details about the plan he had
formulated, that he in fact had begun to discuss
and that he later would discuss with people outside
Wellington.

On August 8, 1996, Mr. Ryan and Mr. McFarland met
briefly with Mr. Schneider in Valley Forge. By this time
Wellington had begun some transitional steps and Mr.
McFarland told Mr. Schneider of them. Mr. McFarland
asked Mr. Schneider once more if he had decided what
he was going to do after leaving Wellington and whether
he had taken any steps toward implementing his plans.
Mr. Schneider responded by saying that he had done
nothing and was still considering a variety of options. Mr.
McFarland again brought up the non-competition and
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waiver issues and Mr. Schneider said that he understood
his obligations in that regard. By this time, however, he
was very hard at work on his new venture, so much so
that in a conversation he had with Russell's Mr. Trittin
one week later, he was able to state that his new firm
would occupy space as of December 1, 1996 and would
be open for business on January 1, 1997 and that he had
notified the “brokerage community” of his plans in order
to insure that his trading needs would be fully met when

his operations began. 2

29 Mr. Schneider's interactions with Mr. Trittin are

discussed in more detail later. See pp. 53-62, infra.

*14 On August 28, 1996, Mr. Gooch met Mr. Schneider

in Valley Forge to discuss the general subject of
Wellington's retention of the clients whose portfolios Mr.
Schneider was managing. At that meeting, Mr. Gooch
told Mr. Schneider that his objective was to retain for
Wellington the client accounts Mr. Schneider had been
managing. To that end, Mr. Gooch said, he wanted Mr.
Schneider's thoughts regarding successor managers whom
Wellington might designate. Mr. Schneider responded
that he did not view it as part of his responsibility to
assign or to help to assign successor managers and that
Wellington should assign proposed successors on its own.
Mr. Gooch then asked Mr. Schneider what he would
say if a client asked him for an evaluation of successors
Wellington had proposed for his accounts. Mr. Schneider
replied that the clients he was serving paid him “to pick
stocks, not people.”

Mr. Gooch also told Mr. Schneider that he wanted
to obtain his thoughts regarding where to place within
Wellington the people who then were on Mr. Schneider's
support staff, or team, in Valley Forge. Mr. Gooch
asked Mr. Schneider if he thought that any members
of that team were qualified to manage any of the
accounts Mr. Schneider was managing. Mr. Schneider
said that none was. Mr. Gooch and Mr. Schneider then
discussed the strengths and weaknesses of the individual
members of Mr. Schneider's staff and whether they
should be retained as Wellington employees following
Mr. Schneider's departure. Mr. Schneider avoided stating
any express opinion as to the qualifications of those
individuals and declined to recommend that any be
retained. Indeed, Mr. Schneider said that he would not get
involved in making any recommendations regarding any
members of his team and that Wellington should reach
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an independent judgment regarding whether they should
be retained. Mr. Gooch told Mr. Schneider that he and
others at Wellington would try to reach that independent
conclusion. In fact, at the time he talked to Mr. Gooch,
Mr. Schneider was so impressed by the quality and ability
of his team members that he wanted to have them join him

at new business if he could find a way to do so. 30

30 Indeed, on or about August 14, he had told Mr.

Trittin that his lawyer had advised him not to
approach those staffers at that time about joining
him in his new venture and that, as a consequence
and a safeguard, he was interviewing others for staff
positions at the firm. See pp. 56-57, infra.

On at least two other occasions during the course of the
summer, Mr. McFarland had talked to Mr. Schneider
about the latter's plans. On one occasion, Mr. McFarland
had heard from others that Mr. Schneider was talking
to a trader at a company called Delaware Investments
about potential employment. Mr. McFarland telephoned
Mr. Schneider to ask him if this were true. Mr. Schneider
said that it was not, that he did not know where rumors
like that were coming from and that he had told Mr.
McFarland the nature of his plans to the extent he had
formed them.

On another occasion, Mr. McFarland telephoned Mr.
Schneider to tell him that he had heard that Mr. Schneider
had been discussing with members of his Wellington team
the possibility of their joining him at a new firm after he
left Wellington. Mr. Schneider said that he had not had
any such discussions and again stated, falsely, that he had
informed Mr. McFarland in full detail about all of his
plans to the extent that he had formed them.

*15 On September 23, 1996, Mr. Doran, Mr. Ryan and
Mr. McFarland again met with Mr. Schneider to discuss
his withdrawal. Mr. Doran asked Mr. Schneider if he had
had any contact with clients about his future plans. Mr.
Schneider said that he had received telephone calls from
some of his clients but had not gone beyond telling them
that he would remain a Wellington Partner and would
manage their assets until the end of the year. At least
with Mr. Trittin, of course, he had by then gone well
beyond that and he had told representatives of URS, RJR-
Nabisco and the Mentor Group at least that he intended to
remain in the investment advisory management business.
Mr. McFarland again asked Mr. Schneider if he had
developed any plans for future and Mr. Schneider again

Add.052



McFarland v. Schneider, Not Reported in N.E.2d (1998)
11 Mass.L.Rptr. 704, 1998 WL 136133

responded that he had no definite plans. By this time,
however, Mr. Schneider had in fact hired a trader and a
back office manager for Schneider Investment Partners,
had signed a five-year lease for office space in the name of
Schneider Investment Partners and paid a $13,000 rental
deposit for that space.

On October 3, 1996, Mr. Gooch met again with Mr.
Schneider in Valley Forge. Mr. Gooch told Mr. Schneider
that he was having difficulty finding any place at
Wellington for the members of his staff and asked him
if he had any thoughts on their strengths, weaknesses or
qualifications in addition to the non-committal thoughts
he had expressed on August 28. Mr. Schneider said that
he had no such thoughts and reiterated that it was up to
Wellington to decide whether to retain or discharge his
staff members.

Mr. Gooch in fact tried without success to place the
members of Mr. Schneider's staff elsewhere at Wellington.
He had done so, however, with restrained enthusiasm.
Mr. Gooch thought that Mr. Schneider, as the staffers'
direct supervisor, was in the best position to know their
strengths, weaknesses and capabilities. Consequently,
he felt that Mr. Schneider's non-committal statements
masked substantial reservations Mr. Schneider had about
their qualifications. After Mr. Gooch was unable to find
other places for the staffers within Wellington, Wellington
ultimately notified them that they would be discharged at
year's end.

Wellington's notice to the staffers of their year-end
dismissal, however, did not end the efforts Mr. Gooch
made to place them elsewhere. On or about October
21, 1997, Binkley Shorts, another Wellington portfolio
manager, talked with Mr. Gooch about adding another
person to the staff working for him. Mr. Gooch told Mr.
Shorts that Wellington had given notice of termination to
Mr. Schneider's staff and that all of those staff members
were available for Mr. Shorts to work with him if he chose
to work with them and they chose to stay. Mr. Gooch
told Mr. Shorts that he should talk to Mr. Schneider to
see if any of those people might be compatible with Mr.
Shorts' needs. Mr. Shorts telephoned Mr. Schneider for
that purpose and, in response to Mr. Shorts' questions,
Mr. Schneider said, in substance and effect, “If 1 were
you, I wouldn't hire any of these people. They wouldn't
meet your standards.” Indeed, Mr. Schneider told Mr.
Shorts that it would not even be worthwhile to interview
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those employees. As to one of them, Mr. Schneider said
that he “would never be more than a research assistant.”
He also disparaged the academic background of another
member of his team, saying that he had “only attended
Penn State.” Because of Mr. Schneider's statements, Mr.
Shorts pursue none of the members of Mr. Schneider's
staff. He did, however, expand the staff working for him
by hiring another person from within Wellington.

*16 After Wellington announced to Mr. Schneider's
team members that they would not be retained beyond
the end of the year, Mr. Schneider hired many, if not
all of them, for his new firm. Staffing always had been
an important consideration in Mr. Schneider's plans and
he believed, correctly, that he would obtain a marketing
advantage for his new firm if he were able to represent to
clients that he had brought his team with him intact from
Wellington. It was with that thought and plan in mind that
Mr. Schneider had discouraged Wellington's retention of

them. !

31

I am unable to determine precisely when Mr.
Schneider hired those staffers although I find that
he and they had made some arrangement regarding
post-Wellington employment at his new firm before
November 11 when he gave Russell's Mr. Trittin
their home telephone numbers and suggested that Mr.
Trittin talk to them directly about their future plans.
See p. 57, infra.

7. The Dinner Invitation

In early October, Mr. Ryan received an invitation to
a dinner honoring John C. Bogle, Chairman of the
Vanguard Group, Wellington's largest client. Listed on
the invitation as one of the dinner's sponsors was an entity
called “Schneider Investment Partners,” the company Mr.
Schneider had formed on August 13. On October 8, Mr.
Ryan sent Mr. McFarland a copy of that invitation. After
Wellington employees consulted various public listings,
Mr. McFarland and the others learned that Schneider
Investment Partners, L.P., had been registered with the
Pennsylvania Secretary of State on August 13, 1996, that
Mr. Schneider was the principal in the entity and that
Schneider Investment Partners had been registered with
the Securities and Exchange Commission as an investment
adviser.
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As stated, Mr. McFarland and others at Wellington
had had suspicions from the outset that Mr. Schneider
was seriously contemplating starting his own investment-
advisory business. Indeed, Mr. Schneider had stated
when he tendered his resignation that his post-
Wellington options included starting his own investment
management business. Nevertheless, the dinner invitation

was Wellington's first confirmation regarding Mr.

Schneider's actual plans. 32

32

By then, of course, Wellington also had heard from
some clients that they were considering their own
options for their investments after Mr. Schneider's
departure and that those options included asking Mr.
Schneider to continue managing their money. After
his July 19 statement that he did not intend to “pick
off” clients, however, Mr. Schneider himself had said
nothing to Wellington personnel about preserving
client relationships.

Armed with the information from the public records
and from the invitation, Mr. McFarland telephoned
Mr. Schneider to ask him about the dinner invitation
and the formation of Schneider Investment Partners.
Mr. Schneider said that his firm's appearance as a
dinner sponsor had been a mistake and that he had
not authorized use of the firm's name when he made
a contribution to the dinner. Mr. McFarland told Mr.
Schneider that his mistake had been forming Schneider
Investment Partners without informing the Wellington
Managing Partners of his plans and receiving their
permission and that he had violated the Partnership
Agreement by doing so. Mr. Schneider replied by saying
that he had not violated the Partnership Agreement
because he had only taken preparatory steps towards
going into business and was continuing to work full time
at Wellington. He also said, falsely, that he had formed
Schneider Investment Partners merely to keep his options
open. The conversation ended with Mr. McFarland telling
Mr. Schneider that he was extremely troubled by his
actions and would let him know of Wellington's response
to those actions.

Following the conversation, Mr. McFarland sent Mr.
Schneider a letter dated October 10, 1996 in which
he discussed Mr. Schneider's withdrawal from the
Partnership, the information he then had regarding
Mr. Schneider's future plans and factors the Managing
Partners would take into account in determining Mr.
Schneider's merit distribution for 1996. Among other
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things, Mr. McFarland told Mr. Schneider that he
expected him to help Wellington retain the accounts Mr.
Schneider then was managing. Mr. McFarland also stated
that Wellington expected Mr. Schneider to comply with
the terms of Article XV of the Partnership Agreement.

*17 After sending Mr. Schneider the October 10 letter,
Mr. McFarland left on a long-planned overseas business
trip. On October 24, 1996, following his return to the
United States, Mr. McFarland telephoned Mr. Schneider
to seek more detail about Schneider Investment Partners
and to discuss rumors that Mr. McFarland had by then
heard that Mr. Schneider was hiring people for his new
firm. Mr. Schneider denied the rumors, saying that he did
not know what the source of those rumors could possibly
be. He again said that he had no specific plans to do
business as Schneider Investment Partners but was merely
protecting his options.

Mr. McFarland, Mr. Ryan and others continued to hear
rumors about Mr. Schneider's plans over the next few
days and weeks. Among them were that Mr. Schneider's
brother had resigned from his position with an investment
advisory firm to join Mr. Schneider's new firm and that
Mr. Schneider was claiming he would open his new
business with $1 billion under management.

In fact, by the end of October, Mr. Schneider was in
a position where, as he told Mr. Trittin on or about
November 11, the only additional staff person he needed
to open the doors of his new business was someone to
handle marketing and client services. He had office space,
analysts, a senior trader, a “back-office” manager and the
necessary trading arrangements with other firms. At about
that time, Mr. Ryan, Mr. Doran and Mr. McFarland
began to discuss the possibility of removing Mr. Schneider
from the Partnership as a consequence of what they
viewed as his violations of the Partnership Agreement.

On October 30, 1996, Mr. McFarland sent another letter
to Mr. Schneider. The October 30 letter was far stronger
in tone than the earlier letters had been and, among other
things, instructed Mr. Schneider to provide Wellington the
complete details of his proposed business arrangements
and his contact with Wellington clients no later than
November 8. The letter also instructed him to refrain
from activities that violated Article XV of the Partnership
Agreement.

Add.054



McFarland v. Schneider, Not Reported in N.E.2d (1998)
11 Mass.L.Rptr. 704, 1998 WL 136133

After receiving Mr. McFarland's letter of October 30,
Mr. Schneider told Mr. Ryan on November 6, 1996,
that he wanted to talk to the Managing Partners about

the letter's content. > A conference call was arranged
for the same day. Participating in Boston were Mr.
McFarland and Mr. Doran. Mr. Ryan and Mr. Schneider
participated from Valley Forge. During the conference,
Mr. Schneider told the Managing Partners for the first
time about discussions he had had with Daniel Ludeman

of the Mentor Group in early August ** and about the
discussions earlier described that he had had with the
William Penn Foundation. He said that he had not
mentioned the Mentor meeting earlier because it had not
led to anything and that he had not mentioned the William
Penn meeting because it was just a brief meeting focused
solely on his investment style. Mr. McFarland asked Mr.
Schneider about the rumor he had heard regarding Mr.
Schneider's claims that he would be starting his business
with $1 billion of assets under management. Mr. Schneider
did not answer that question but said instead that he
would address all such issues in a written document he
would provide to the Managing Partners by November §,
1996.

33 By that time Mr. Schneider had somehow obtained

a copy of a memorandum, marked privileged and
confidential, that Mr. McFarland had faxed to Mr.
Ryan. The memorandum was dated November 4,
1996 and had been prepared by Mr. Walters, the
lawyer who headed Wellington's Special Projects
Group. In the memorandum, which had been
prepared at Mr. McFarland's request, Mr. Walter's
discussed various legal options Wellington could
take in response to what Wellington management
understood had been Mr. Schneider's actions. Mr.
McFarland distributed the memorandum to the
Managing Partners in preparation for a meeting he
planned to have on November 6 to discuss those
options. Because he was to undergo surgery on
November 6, Mr. Walters was not going to attend
that meeting. The memorandum counseled against
seeking injunctive relief and stated that the better
course would be to remove Mr. Schneider as a Partner
and possibly to sue him for damages if it turned out
that he actually went forward with what Wellington
managers were coming to understand were his plans
to offer investment management services through his
own company, Mr. Schneider was upset by what
he read in the memorandum and viewed it as a
blueprint for depriving him of the compensation to
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which he believed he was entitled for his work in 1996.
In fact, the memorandum had been drafted for the
purpose of illuminating possible options and was not
the embodiment of a pre-formed program for Mr.
Schneider's expulsion.

34 See pp. 77-78, infra.

*18 On November 7, 1996, Mr. Schneider wrote to
the Managing Partners the letter he had promised
during the November 6 telephone conference. The letter
purported to set forth a full chronicle of Mr. Schneider's
activities after he announced his resignation and his post-
Wellington plans. In fact, it presented a picture of future
plans that was far more undefined and fluid than in
fact was the case and it presented a history of client
contacts and discussions far more passive than in fact
had occurred. Moreover, among other things, the letter
stated that several firms had approached Mr. Schneider
about “running money” for them after he left Wellington
but all involved his joining their firms, that he had not
solicited any Wellington clients, that he had had only brief
discussions with clients about this future plans and that he
was a “long way from being able to commence business.”
Those statements were simply false. Beyond that, his letter
wholly omitted any description of the by then extensive
and detailed discussions Mr. Schneider had had about his
future plans with Russell's Mr. Trittin.

8. The November 14 Meeting

On November 14, 1996, Messrs. Doran, Ryan and
McFarland met with Mr. Schneider to discuss his
letter of November 7, 1996. Among other things, the
four discussed Mr. Schneider's communications with
Wellington's clients. Mr. Schneider told them, for the
first time, that he had engaged in detailed conversations
with employees of Russell regarding his business plans.
He said that he had provided Russell with information
about those plans in response to specific questions Russell
employees had asked him. Mr. Schneider also said, again
for the first time, that, for two principal reasons, he felt
free to accept business from any Wellington clients who
offered it to him if those clients were going to leave
Wellington in any event. The first reason he proffered
was that his acceptance of business from clients who were
planning to leave in any event would cause Wellington no
harm. Second, Wellington had by then notified all of the
members of his “team” that they would not be rehired.
He intended, he said, to do only “all-cap value” investing
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and Wellington's decision to disband his team meant that
no “all-cap value” managers would remain at Wellington
after he left. Accordingly, he said, he and Wellington
would not be in competition with each other.

At some point, the conversation turned to a rumor
Mr. McFarland had heard regarding Mr. Schneider's
alleged claims that he would open his business with $1
billion of assets under management. Mr. McFarland had
asked about the rumor during his November 6 telephone
conversation with Mr. Schneider. Mr. McFarland said
that he saw no reference to that issue in Mr. Schneider's
November 7 letter. Mr. Schneider said that it was
addressed in the letter through his statement that he would
accept business from clients who followed him on a wholly
unsolicited basis.

9. Attempts at a Waiver

*19 On November 15, 1996, the day after the meeting
just described, Mr. McFarland sent Mr. Schneider a letter
stating that Mr. McFarland considered his November
7 letter and his statements during the previous day's
meeting to be an inadequate response to the Managing
Partner's concerns about Mr. Schneider's adherence to
what the Managing Partners believed were the terms of the
Partnership Agreement. The letter closed with a statement
that, absent a waiver of a type described in Article XV
itself, Mr. Schneider was prohibited from preparing for or
engaging in the investment advisory business.

Mr. Schneider responded with a letter dated November
19, 1996. In his response, Mr. Schneider disputed Mr.
McFarland's statement of his obligations under the
Partnership Agreement and presented his own views
regarding contractual obligations, competition with the
Partnership, accepting business from Partnership clients
and what did and did not constitute harm to the
Partnership. Although he did not explicitly seek a
waiver of a type Article XV contemplated, he did
say that he thought Wellington should make a good-
faith determination regarding whether his acceptance
of business from his existing clients, if they were to
leave Wellington in any event, would cause any harm
to Wellington. Finally, Mr. Schneider stated that he was
prepared to come to Boston to discuss the situation further
if the Managing Partners so desired.
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On November 19, 1996, Mr. Schneider telephoned Mr.
Doran to ask whether he could hire the members of
his Wellington “team.” Mr. Doran responded that that
issue might be appropriate to consider in the context of
working out a waiver agreement under Article XV, but
that Mr. Schneider had made no such waiver request. Mr.
Doran also told Mr. Schneider that any waiver request
should include a precise and specific statement regarding
the nature and contours of the business in which Mr.
Schneider would like to engage. During the course of
their conversation, Mr. Doran told Mr. Schneider that if
the request included permission to manage money for his
current clients, the Managing Partners would have “real
difficulty with that.”

In fact, Mr. Doran's statement was accurate. Neither Mr.
Doran nor either of the other Managing Partners had
any intention, then, earlier or later, of entering a waiver
agreement that had the effect of allowing Mr. Schneider
to take Wellington clients with him to his new firm.
They believed in fact, and in good faith, that at least
those provisions of Article XV which prohibited departed
partners from providing investment advisory services to
Wellington clients were of paramount importance to the
firm. Although they viewed the remaining provisions of
the Article as important, they had not ruled out in their
own minds by this time the possibility of waiving the
Article's three-year ban on all competition.

Mr. McFarland followed Mr. Doran's comments with
a letter dated November 21, 1996. In his letter, Mr.
McFarland said, among other things, that any waiver of
the terms of Article XV Wellington was prepared to give
would be based on an undertaking that Mr. Schneider
would not provide solicited or unsolicited investment
advisory services to any Wellington client without the
Managing Partners' consent and that he would not solicit
or hire Wellington employees without consent of those
Partners as well. Mr. McFarland followed the letter with
a telephone call to Mr. Schneider in which he asked him
to come to Boston to meet with the Managing Partners.
Mr. Schneider agreed.

*20 Five days later, on November 26, Mr. Schneider
met with Mr. McFarland and Mr. Doran in Boston. Mr.
Ryan, the third Managing Partner, participated in the
meeting by telephone from his office in Valley Forge.
Before the meeting, the three Managing Partners had
prepared a list of five points they considered essential to
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any waiver agreement they were prepared to make. Those
essential points included an agreement not to provide
solicited or unsolicited investment advisory services to
Wellington clients for a five-year period. That point
was drawn directly from Article XV of the Partnership
Agreement. The Managing Partners were, however,
prepared to waive the provisions of Article XV prohibiting
acceptance of investment advisory business from other
clients during the first three years after Mr. Schneider's
departure.

The topic the four discussed on November 26 was
the proposed agreement not to accept business from
Wellington clients. Mr. Schneider said that he would not
agree not to accept business from Wellington clients for
five years because he did not need a waiver to accept
business from clients who were going to leave Wellington
in any event. Mr. Schneider continued by saying that
the clients had rights and that Wellington could not tell
the clients what to do. The meeting quickly came to
loggerheads and did not progress beyond that first point.

Obviously, the two sides reached no agreement. 3

35 At one point Mr. Schneider proposed that Wellington

ask the clients whether they would stay with
Wellington if Mr. Schneider left the firm and did
not stay in the investment advisory business. If they
said “no,” then Mr. Schneider would be free to
accept business from them. Implicit in his suggestion
was that a “yes” answer would prevent him from
accepting their business. Mr. McFarland declined to
explore that possibility accurately believing, among
other things, that a client answers to the question
would be unrevealing in light of their knowledge that
he in fact would be available to accept their business.

11. The Expulsion

The November 26 meeting between Mr. Schneider and
the Managing Partners had taken place in the shadow
of Wellington's preparation for a Partnership meeting at
which the Managing Partners would seek, if necessary,
Mr. Schneider's expulsion from the Partnership if no
acceptable waiver agreement could be negotiated. On
November 23, 1996, Ms. Tynan, at Mr. McFarland's
request, had notified Mr. Schneider and all other Partners
that a special meeting would be held on December
3, 1996. Later, Ms. Tynan sent to Mr. Schneider and
all other Partners a package containing a chronology
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of events as the Managing Partners saw them, copies
of all correspondence between Mr. Schneider and Mr.
McFarland and a letter from Mr. Schneider to all
Partners. In his letter, Mr. Schneider requested an
opportunity to speak to all Partners and present in person
his views regarding what had occurred.

Because no Agreement was reached on November 26, the
special meeting of the Partnership was held in Wellington's
Boston office beginning at 8:00 AM on December 3,
1996. All Wellington Partners, including Mr. Schneider,
attended the meeting, most in person and a few by
telephone. Mr. McFarland opened the proceedings with a
brief statement that the meeting's purpose was to consider
removing Mr. Schneider as a Partner. He referred to the
package of materials that had been sent to everyone in
advance. Mr. McFarland then told Mr. Schneider take
whatever time he desired to make any statement he wished
to make. Mr. Schneider spoke for about fifteen or twenty
minutes. Mr. Schneider's comments were followed by a
question and answer period during which Mr. Schneider
answered questions asked of him by various Wellington
Partners. After the question and answer period concluded,
Mr. McFarland asked Mr. Schneider to leave the room. A
discussion among the remaining Partners ensued. During
the course of that discussion, one Partner suggested that,
instead of voting to expel Mr. Schneider immediately, the
firm vote to expel him unless he agreed by 10:00 AM the
next day to the terms of the waiver the Managing Partners
had proposed on November 26. A vote on that issue was
taken by secret ballot. Mr. Schneider received a ballot
and voted. The vote was 47-5 in favor of expulsion unless
Mr. Schneider signed the proffered waiver agreement.
The vote thus was substantially in excess of the 75% the
Partnership Agreement required for removal.

*21 Following the vote, Mr. McFarland went to the
nearby conference room where Mr. Schneider was waiting
and informed him of the outcome. Mr. McFarland gave
Mr. Schneider a letter containing the waiver terms and
a space for his signature. The substantive terms of the
letter were identical to those the Managing Partners
had set out on November 26. In essence, the letter
sought Mr. Schneider's agreement to accept no business
from existing Wellington clients for a five-year period in
return for which he would be relieved from Article XV's
prohibition on acceptance of business from other clients
and Wellington would not challenge his right to hire the
employees who were being terminated as a consequence of
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his withdrawal. Mr. Schneider took the letter and left the
office, saying he would call Mr. McFarland the following
morning with his response. The following morning, Mr.
Schneider telephoned Mr. McFarland and said that he
could not accept the terms of the letter. His expulsion from
Wellington thereafter became effective at 10:00 AM.

D. THE CLIENTS

As stated, when Mr. Schneider submitted his notice of
resignation in July 1996, he was managing accounts
for eight Wellington clients: Russell, RJR-Nabisco, the
State of Utah Retirement System, Colonial Williamsburg
Foundation, PECO Energy, Mentor Investment Group,
Bell Atlantic and Consolidated Freightways. Two of
those clients, PECO Energy and Mentor Income Group,
remained with Wellington. Two others, Bell Atlantic
and Consolidated Freightways, left Wellington to go to
unrelated management, although Bell Atlantic officials
indicated to Wellington personnel that Bell Atlantic
would be searching for new managers when its merger
with NYNEX concluded and that Wellington would be
considered along with others.

Russell moved the four accounts Mr. Schneider managed
to his new firm in December 1996. Russell remained, and
remains, a Wellington client on other accounts. The State
of Utah Retirement System and RJR Nabisco, a long term
Wellington client, left Wellington in December 1996 and
transferred their assets to Mr. Schneider's firm. Colonial
Williamsburg terminated its relationship with Wellington
and indicated its intention to transfer its funds to Mr.
Schneider at his new firm. The preliminary injunction
this Court entered on December 30, 1996 prohibited Mr.
Schneider from accepting those funds.

The way Mr. Schneider and Wellington dealt with all
eight, and particularly the latter four, before and after Mr.
Schneider announced his resignation is worthy of some
detailed examination.

1. Frank Russel Company

A relationship between Russell and Wellington existed
for many years. In 1989, Mr. Nyheim began to manage
a Russell portfolio for Wellington. In January .1990,
Mr. Schneider became the assistant portfolio manager
for the account. In May, 1991, before he became a
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Wellington Partner, Mr. Schneider became the Russell
portfolio manager for the Russell funds Mr. Nyheim
theretofore had been managing. His succession to
that role was approved by Russell. In May 1992,
Russell opened a second portfolio with Wellington and
specifically indicated that Mr. Schneider should manage
that portfolio. In August of 1994, Russell placed two
different sets of funds with Wellington, again with the
explicit requirement that Mr. Schneider manage those
funds. All of the contracts under which Wellington
managed money for Russell provided for immediate
termination by either side at any time and without penalty.

*22 From the outset, Russell was an important client
to Mr. Schneider, as it was to Wellington generally, not
only because of the money that Russell had directly
under management at Wellington-the approximately $800
million Mr. Schneider eventually managed for Russell
accounted for one-third of all the funds he managed-
but also because Russell was a widely-respected national
firm that acted as an advisor and consultant to many
trustees and other asset-holders throughout the Nation.
In that capacity, Russell was in a position to advise its
clients regarding their selection of asset managers. Indeed,

Russell and Wellington have many joint clients. 36

36 The
particularly complex because Russell serves as a

Russell-Wellington  relationship ~ thus is

consultant to some of Wellington's best clients, is itself
a client and competes with Wellington for business
from potential clients.

In early 1993, Russell managers observed that the Russell
portfolios Mr. Schneider was managing were “migrating”
from a large cap average, i.e., investments in companies
that, on average, had capitalizations greater than $5
billion, to a mid-cap average, i .e., investments in
companies that, on average, had capitalizations between
$1 billion and $5 billion. The migration was of some
concern to the Russell managers because Mr. Schneider
had not discussed it with them in advance and it affected

the overall mix of the Russell investments.> Russell
examined what Mr. Schneider was doing, approved of
his objectives and results and ultimately rebalanced the
distribution of its assets among its portfolio managers to
accommodate the changes Mr. Schneider had made.

37 In managing assets, Russell employs something it

calls “multi-style, multi-manager diversification.” In
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essence, Russell's approach relies for overall balance
on various portfolio managers who employ different
approaches to investing and who specialize in
investing in different kinds of securities. The blended
result, in Russell's view, produces consistent returns
over long periods of time and reduces the likelihood
that portfolio values will change dramatically over
short periods if time. The Russell approach thus
places a premium on overall results for all funds
invested even though a particular asset class or
investment style-or a particular fund investing in one
asset class or using a particular style-may not achieve
above-average performance at any particular time.
Russell's approach is not unique and is similar to the
approach used by other corporate and public funds.
Because of the blended nature of Russell's investment
approach, however, a change by one manager in her
or his investment style or class necessarily triggered
at least an examination by Russell of the question
whether the focus and approach of other funds had to
be changed in order to maintain what Russell believed
was an appropriate overall investment balance.

Mr. Schneider's chief contact at Russell was Dennis J.
Trittin, a senior portfolio manager. As part of his normal
routine with all portfolio managers handling Russell
assets, Mr. Trittin spoke to Mr. Schneider at least twice
each year. During the course of those conversations,
Mr. Trittin sometimes asked Mr. Schneider about how
long he thought he would remain at Wellington. At one
point in late 1995, Mr. Schneider said that he might
leave someday because of the “crowding out” issues that

existed at Wellington. 8 In the Spring of 1996, Mr. Trittin
spoke again with Mr. Schneider and again asked him
how long he intended to remain at Wellington. This time,
Mr. Schneider was more definite and stated that he was
thinking about leaving Wellington because of crowding
out issues.

38

Mr. Trittin was familiar with the “crowding out”
phenomenon both generally and as a result of his
conversations with Mr. Schneider. He regarded it as
no more than a nuisance as long as performance
remained good and he had no concerns with
the performance of the funds Mr. Schneider was
handling.

In light of this information, Mr. Trittin thereafter
telephoned Mr. Schneider frequently for updates
regarding his plans. When Mr. Trittin spoke to him in
June, Mr. Schneider said that he definitely planned to
leave Wellington unless he could work out a satisfactory

WESTLAW

arrangement regarding what he characterized as the

“crowding out” problem. 3 Mr. Trittin asked Mr.
Schneider to let him know of his plans as soon as he had
made a final decision.

39 fact, by late June Mr. Schneider was planning to leave

Wellington but not because of “crowding out.” See
pp- 23-24, supra.

As stated earlier, Mr. Schneider telephoned Mr. Trittin
on July 15, 1996, to tell him that he had tendered his
resignation to Wellington the previous Friday, July 12. In
that first conversation, Mr. Schneider told Mr. Trittin that
he was going to form his own investment management
firm. Later that day, Mr. Schneider spoke with Mr. Trittin
and with Ms. Williams. In that subsequent conversation,
Mr. Schneider said that he thought he would be capable
of going into business by September 1, 1996 if it were
necessary to do so. He thought, he said, that he would have
a trader and back office analysts ready to go by then. He
told Ms. Williams and Mr. Trittin that he had filed the
form ADV with the Securities and Exchange Commission
but that he was still waiting for approval.

*23 Mr. Trittin asked Mr. Schneider if there were any
reason why Mr. Schneider could not take the Russell
assets he was managing to his new firm with him. In reply,
Mr. Schneider said that there was a non-competition
agreement in his contract with Wellington and that he
thought there was at least a possibility that would seek
an injunction to prevent him from continuing to manage
Russell's assets. Mr. Trittin believed that Wellington
would not seek to enforce the agreement and, at least
by downplaying its importance, conveyed his impression
to Mr. Schneider. Mr. Schneider offered no other reason

why he could not accept Russell's business after his

departure. 40

40 Earlier, when Mr. Nyheim left Wellington, he

told Mr. Trittin that there was a non-competition
agreement in his contract with Wellington. Mr.
Trittin, therefore, was not in fact surprised when Mr.
Schneider mentioned the non-competition agreement
to him.

Mr. Trittin wanted very much to keep his options open
with respect to Mr. Schneider's continued management
of Russell's funds. Accordingly, he and Mr. Schneider
agreed that, as the months progressed, Mr. Schneider and
he would talk about Mr. Schneider's plans but that Mr.
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Schneider would provide information only in response to
questions Mr. Trittin asked. The two men followed that
procedure during the rest of their conversations over the

ensuing weeks and months. 4l

41 In addition, on or about August 14, Mr. Schneider

and Mr. Trittin agreed that they should have their
conversations about Mr. Schneider's new venture ‘off
hours' when Mr. Schneider was not in the Wellington
offices and that they should not use Wellington
telephones. They followed that procedure, too,
thereafter.

During the following week, Mr. Trittin had several
additional telephone conversations with Mr. Schneider
during which he asked Mr. Schneider for details regarding
his plans for the new venture. Mr. Schneider gave to
Mr. Trittin the details he requested, details Mr. Schneider
simultaneously was telling his Partners at Wellington he
did not have because his plans were indefinite.

During the period between July 21 and December 4, 1996,
Mr. Schneider spoke repeatedly to Mr. Trittin and other
Russell employees about his plans for his new business.
Mr. Schneider understood throughout this period that
Russell was considering whether or not to move its assets
to his new firm and that his conversations with Mr. Trittin
and the others at Russell were part of Russell's due-
diligence investigation.

By September 24, Mr. Schneider had told Mr. Trittin,
among other things, that he had hired a trader and a back
office person for the new firm, both of whom would be
available to start on January 2, 1997, he had received
assurances from the brokerage community that his new
firm would be covered from the moment it opened its
doors, he had ample financial resources to support the
new firm, including the ability to sustain operations for
two years without revenues, he had substantial financial
backers, including Mr. Nyheim, who were willing to invest
additional capital in the firm, he would be maintaining the
style of investment management that he had employed at
Wellington and that URS would move its account to his
new firm.

During a conversation Mr. Trittin and Mr. Schneider had
on August 14, 1997, Mr. Trittin asked Mr. Schneider
about whether he would be bringing with him to his new
firm the members of the team of analysts who had worked
with him at Wellington. Mr. Schneider replied that he had
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been advised by his lawyer not to approach the members
of his team about joining him and that he was interviewing
analysts unaffiliated with Wellington to supplement or
to substitute for those individuals if they ultimately were
unavailable. From Mr. Trittin's questions, and from an
earlier conversation he had had with Mr. Trittin during
the week of July 15, Mr. Schneider knew that Mr. Trittin
valued the stability that would flow from bringing his
support team to his new venture. As a consequence,
Mr. Schneider formulated a strategy, execution of which
was described earlier, that was designed to minimize the
likelihood that Wellington would retain those staffers and
kept Mr. Trittin informed of the relationship between
himself, Wellington and those staffers, at least in a general
way, thereafter. Indeed, on November 11, 1996, by which
time Wellington had notified the staffers that they would
be terminated at year's end and Mr. Schneider had made
some arrangement with them regarding employment at his
new firm, Mr. Schneider suggested that Mr. Trittin call
them at home to discuss with them directly their future
plans. For that purpose, he gave Mr. Trittin the staffers'
home telephone numbers. Mr. Trittin in fact never called
them.

*24 The closeness of the relationship between Mr.
Schneider and Mr. Trittin and the high regard in which the
latter held the former's services had not gone unnoticed
by other Wellington Partners. By August 2, 1996, the
Wellington personnel involved in making transition plans
generally believed it was unlikely that the Russell funds
Mr. Schneider was managing would remain at Wellington
after Mr. Schneider left. On August 16, 1996, Mr. Trittin
confirmed that belief when he told Pamela Dippel and
Nancy Lukitsh, two Wellington Partners, that Russell
was considering moving its portfolios to Mr. Schneider
after he left Wellington although Russell was also
considering other options, including keeping the funds at
Wellington under management by someone who followed
Mr. Schneider's style or some Wellington manager who
followed another style. Later that month, Mr. Trittin
told Mr. Ryan by telephone that he intended to write to
Russell clients, including clients who had money under
management at Wellington, to tell them of Mr. Schneider's
departure from Wellington and to urge them to “consider
their options” regarding future management of their
funds.

Faced with what Wellington management perceived as
Russell's likely desire to move assets Mr. Schneider had
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been managing to his new firm, Wellington decided to
concentrate its efforts on persuading Mr. Schneider to
make himself unavailable to Russell rather that directly
telling Russell that it intended to hold Mr. Schneider to
the terms of an agreement that would have the effect of
making him unavailable. Accordingly, Ms. Dippel, Ms.
Lukitsh and Mr. Ryan did not mention to Mr. Trittin
anything about the terms of the restrictive covenant
during their conversations with him.

In late September, 1996, Mr. Trittin, Ms. Williams
and Mark Thurston, another Russell employee, had
a telephone conversation with Ms. Lukitsh and Mr.
Gooch of Wellington. During this call, Ms. Lukitsh and
Mr. Gooch offered Russell two different approaches to
replacing Mr. Schneider after he left Wellington. The
first alternative Wellington offered was management of
the funds by a man named James Morby. Mr. Morby
was an analyst who had never managed. a portfolio. The
second alternative was management of the funds by Saul
Pannell, a manager with extensive experience and a known
track record. After discussing the alternatives, Mr. Trittin
requested that Wellington send him a detailed written
proposal regarding the two proposals. Wellington did so
in early October, 1996.

Mr. Trittin was not favorably impressed by either of the
alternatives Wellington proposed. Indeed, by the time he
received Wellington's written proposal, he was of a mind
that, unless unforseen information appeared or unforseen
developments occurred between then and the time Mr.
Schneider actually left Wellington, Russell's best option
would be to move the Russell funds Mr. Schneider was
managing at Wellington to Mr. Schneider at his new firm.
Nevertheless, in November, Mr. Trittin arranged to meet
with Wellington representatives on December 10, 1996 to
discuss the two alternatives Wellington had proposed. Mr.
Trittin also scheduled a meeting with Mr. Schneider for
the same day.

*25 On or about December 4, 1996, Mr. Trittin
received a telephone call from Mr. Schneider in which
Mr. Schneider told him that Wellington had terminated
him. Shortly thereafter, Mr. Trittin and another Russell
representative spoke to Mr. McFarland who told them
that Mr. Schneider had been terminated because of
his refusal to agree to live up to a provision in the
Wellington Partnership Agreement prohibiting Partners
from soliciting or accepting Wellington client assets for
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five years after leaving Wellington. Mr. Trittin told Mr.
McFarland that he was surprised that Wellington would
pursue such a provision and stated that the provision
restricted the ability of Wellington clients to choose the
investment managers they desired. Mr. McFarland replied
by saying that Wellington had not yet decided what action,
if any, it intended to take if Mr. Schneider accepted
existing Wellington clients at his new business but that
Wellington “wanted to take the high road and wished [Mr.
Schneider] well.”

Mr. Trittin's conversation with Mr. McFarland on
December 4 was the first notice Mr. Trittin had
from Wellington about what Wellington considered
to be the scope, although not the existence, of
the non-competition provisions of the Partnership
Agreement and the value Wellington placed on those
provisions. For the reasons stated earlier, Wellington
had not discussed those provisions with him previously.
Moreover, notwithstanding all of the discussions Mr.
Schneider and Mr. Trittin had had about Mr. Schneider's
plans during the period after July 12, Mr. Schneider
never had mentioned to Mr. Trittin the statements
Mr. McFarland had made to him about the value
Wellington placed and intended to place on holding him
to what Wellington perceived were the terms of his non-
competition agreement.

On December 10, 1996, Mr. Schneider met with Mr.
Trittin, Mr. Thurston, Ms. Williams and two other Russell

employees.42 During the meeting, Mr. Schneider told
the Russell representatives that, under the Partnership
Agreement, he could accept business from Wellington
clients if to do so would not cause harm to the Partnership.
Mr. Schneider further informed Mr. Trittin and the other
Russell employees that the key question was whether the
assets he had been managing would remain at Wellington
after Mr. Schneider's departure even if they did not go
with him to his new firm. Mr. Schneider told the group
that if Russell's assets would not remain at Wellington
under those circumstances, then he was free to accept
Russell's business. That was not, of course, what Article
XV of the Partnership Agreement said nor was it what
Mr. McFarland had said was Wellington's view of what
it meant.

42 Although the meeting took place on December 10, it

had been scheduled at least one month earlier.
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Mr. Schneider also told Mr. Trittin on December 10,
1996 that there was a remote chance that Wellington
would sue him and seek an injunction against his accepting
client assets. He further stated that if a client were
to move its assets to Mr. Schneider's new firm before
any injunction entered, it was unlikely that the Court
would undo that move. Mr. Trittin and other Russell
employees agreed with the latter assessment and in fact
acted thereafter in the belief that their interests would
be advanced if they entered management contracts with
Mr. Schneider's new firm before legal proceedings began.
Finally, at the December 10, 1996, meeting Mr. Schneider
showed Mr. Trittin and the other Russell representatives
an organizational chart that listed his three Wellington
analysts, Paul Sloate, Nancy Neary and Pat O'Brien,
as analysts at his new firm. In addition, Mr. Schneider
generally described the strengths of his new venture
including the absence of allocation problems he claimed
to have had at Wellington.

*26 Later that day, the Russell representatives also met

with Wellington representatives to discuss the proposal
Wellington had made to have Mr. Morby manage the
assets Russell then had at Wellington. Before December
10, Russell had rejected the option of having Mr. Pannell
manage those assets and had notified Wellington of that
decision. The December 10 meeting did nothing to change
Mr. Trittin's initial negative feelings about having Mr.
Morby manage the Russell funds and Russell rejected that
option, too.

On December 13, 1996, Mr. Trittin contacted Mr.
Schneider and informed him that the relevant Russell
boards had met and had decided to offer him a portion
of their pension plan assets to manage. Mr. Trittin also
informed Mr. Schneider that Russell had decided that
it would not retain Wellington if Mr. Schneider was
unavailable because Wellington's products did not fit
Russell's needs. On December 18, 1996, Mr. Schneider
entered into three separate agreements with Russell, the
effect of which was to provide him with more than
$800 million of Russell's pension plan assets to manage.
The agreements are terminable by Schneider Capital
Management on thirty days notice.

2. State of Utah Retirement System
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At the end of 1989, the State of Utah Retirement
Systems (“URS”), a public agency in and for the State of
Utah, retained Mr. Nyheim at Wellington as a portfolio
manager for approximately $100 million of its pension
plan assets. The management contract was signed after
Mr. Nyheim and Mr. Schneider traveled to Utah and

made presentations to the URS staff and Board. “3 When
URS signed its management contract with Wellington,
it specifically approved of Mr. Nyheim as the portfolio
manager and of Mr. Schneider as the assistant portfolio
manager. Neither, however, is mentioned in the contract.
Before executing the contract, Wellington did not inform
any URS representatives that the Wellington Partnership
Agreement contained a restrictive covenant. The contract
provided for termination by either side on written notice
to the other.

43 URS was truly Mr. Nyheim's client in the sense

that URS placed funds with Wellington because Mr.
Nyheim would be managing those funds.

In 1992, after Mr. Nyheim announced his retirement, URS
representatives decided that they wanted Mr. Schneider
to succeed Mr. Nyheim in management and oversight of
their funds. Wellington agreed and Mr. Schneider became

manager of the portfolio. H

44 URS viewed Mr. Nyheim's management of their

account as adequate, no more and no less.
Nevertheless, through Mr. Nyheim's efforts and those
of Wellington Partners and employees, including Mr.
Schneider, URS remained with Wellington after Mr.
Nyheim departed.

During the next two years, URS representatives,
like their counterparts at Russell, observed that,
under Mr. Schneider's management, their portfolio was
“migrating” downward from a large to a mid-sized
“cap.” The migration occurred without prior discussion
and consultation between Mr. Schneider and URS and
URS was concerned about it. Ultimately,however, after
internal discussions, discussions with URS consultants
and discussions with Mr. Schneider, URS determined that
the “migration” was acceptable. Indeed, URS concluded
that Mr. Schneider's chief strengths lay in his knowledge

of and approach to investments in “mid-cap” stocks. 4

45 Unlike their counterparts at Russell, the URS

representatives responsible for the assets Wellington
was managing were not particularly concerned with
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the average capitalization of the investments they
had placed with Wellington, although they recognized
that smaller capitalizations typically meant slightly
increased risk. Instead, the URS representatives
placed a greater emphasis on whether their assets
performed better than the S & P 500 regardless of the
capitalization of the companies in which those assets
were invested. Indeed, the performance of all URS
domestic asset managers is measured by performance
of that index.

*27 Under Mr. Nyheim and Mr.
management, URS'initial investment of $100 million grew
substantially. Accordingly, at some point after he became

Schneider's

portfolio manager, URS provided Mr. Schneider with
an additional $150 million in new pension-plan assets to

manage .46 URS and Wellington agreed that the new
assets would be managed by Mr. Schneider and that no
portfolio manager could be substituted for him without
URS' consent.

46 URS total assets amount to approximately $8.6

billion and include all of the retirement assets for
all public employees of the State of Utah. For
purposes of management, the assets are divided
between approximately 20 fund managers.

Richard Cherry (“Mr.Cherry”), the Chief Investment
Officer at URS, was the principal contact at URS for
Wellington and for Mr. Schneider. On or about July 15,
1996, Mr. Record telephoned Mr. Cherry to tell him that
Mr. Schneider had decided to withdraw from Wellington
at the end of 1996. Mr. Cherry responded by saying that
URS had been pleased with Mr. Schneider and would
likely follow him to a new management company if that
is where he went after he left Wellington. Mr. Record,
in response, said that URS' could do what it wished but
that Wellington would like the opportunity to present
URS with some alternatives to Mr. Schneider for its
consideration. Mr. Cherry agreed to receive a Wellington
presentation whenever Wellington was prepared to make
it, but in fact he was essentially committed from the outset
to recommend to his board that URS move its assets to
Mr. Schneider's new firm if Mr. Schneider were able to

accept those assets there. 47 During their conversation,
Mr. Record did not tell Mr. Cherry that a restrictive
covenant in the Partnership Agreement might affect Mr.
Schneider's ability to manage URS funds in 1997 after
his departure from Wellington nor did he suggest to Mr.
Cherry that Wellington might be unwilling to allow Mr.
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Schneider to continue management of URS funds after he
left.

47 Mr. Cherry did not have the power to determine

on his own who the portfolio manager would be.
Instead, he made recommendations to the trustees
responsible for the URS assets and they, in turn,
made the ultimate decision. I infer, and therefore find,
however, that Mr. Cherry was an experienced money
manager and that the Board placed a great deal of
weight on his recommendation regarding who the
manager should be.

Shortly after talking to Mr. Record, Mr. Cherry
telephoned Mr. Schneider to discuss his upcoming
departure. Mr. Schneider did not provide Mr. Cherry with
any specific details regarding his post-Wellington plans
but he did say, in substance and effect, that he intended
to continue managing money for others. In response,
Mr. Cherry told Mr. Schneider that URS would likely
ask Mr. Schneider to continue to manage the money
he then was managing if he were open for business
in 1997. Mr. Schneider responded affirmatively to Mr.
Cherry's expression of interest. He, too, said nothing at
that point about the restrictive covenant in his Partnership
Agreement with Wellington.

Mr. Schneider and Mr. Cherry spoke several additional
times over the course of the summer. During those
conversations, Mr. Schneider told Mr. Cherry that he did
in fact intend to open his own firm and to bring with him
to that firm his Wellington analysts if he could do so.
Mr. Schneider also told Mr. Cherry that he intended to
continue at his new firm the same investment process he
had used at Wellington, that he expected to receive the
same level of coverage from the Wall Street brokerage
houses he had been receiving while at Wellington and that
he expected some Wellington clients to join him at his new
firm.

*28 During the course of their summer conversations,
Mr. Schneider told Mr. Cherry at some point that his
contract with Wellington contained a non-competition
Agreement. He also minimized its likely impact in his
plans. He did not tell Mr. Cherry about the conversations
he had by then had with Mr. McFarland in which Mr.
McFarland had told him that Wellington planned to
enforce the agreement nor did he tell Mr. Cherry that he
and Mr. McFarland disagreed with each other regarding
the Agreements's scope and validity.
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On August 27, 1996, Mr. Ryan and Mr. Record met with
Mr. Cherry and his staff in Utah to propose alternatives to
Mr. Schneider after Mr. Schneider's departure. In essence,
they proposed two options, one involving management of
URS assets by Mr. Ryan and one involving management
by Mr. Pannell. In preparation for the meeting, Mr.
Ryan and Mr. Record discussed, among other things,
whether they would tell Mr. Cherry about the restrictive
covenant if he, or others, suggested that URS wished to
have Mr. Schneider continue to manage URS's money.
They ultimately decided not to inform Mr. Cherry or the
others of the covenant's existence or content if the subject
of continuing to work with Mr. Schneider arose. The
subject, of course, did arise and they neither disclosed the
covenant's existence nor suggested that Wellington might
seek to restrain Mr. Schneider from managing URS's
money after his departure. At the end of the meeting, Mr.
Cherry told Mr. Ryan and Mr. Record that he wanted
to talk to Mr. Schneider about his plans before making
a decision regarding the Wellington alternatives discussed
at the meeting.

After their visit, Mr. Cherry discussed with Mr. Schneider
the proposals Mr. Ryan and Mr. Record had made.
Mr. Schneider told Mr. Cherry that Mr. Pannell was an
outstanding portfolio manager but declined to comment
on Mr. Ryan's abilities. Mr. Cherry took Mr. Schneider's
response as an indication that Mr. Schneider did not have
a positive opinion of Mr. Ryan's abilities, as Mr. Schneider

knew he would. *

48 The record offers no basis for concluding that Mr.

Ryan was anything other than a competent portfolio
manager although it contains no basis for making a
judgment regarding relative performance of securities
managed by Mr. Ryan and those managed by Mr.
Schneider. There was, however, a rivalry of sorts
between Mr. Ryan and Mr. Schneider, both of whom,
as stated, had started out as part of Mr. Nyheim's
team. While it did not interfere with the manner in
which they serviced Wellington clients, the rivalry
did not encourage either man to take steps which
might have been particularly helpful to the other.
The rivalry also accounts for at least some of the
personal vigor with which Mr. Ryan responded to
news of Mr. Schneider's proposed departure and post-
departure plans, including the ludicrous “tough love”
memorandum he authored on November 11, 1996
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and which others at Wellington fortunately had the
good sense to ignore.

At some point in late September 1996, Mr. Cherry told
Mr. Schneider that he wanted Mr. Schneider to meet with
representatives of URS in Utah to talk about the future
of the Utah portfolio, including whether Mr. Schneider
would manage that portfolio at his new firm beginning in
1997. A few days later, Mr. Schneider went to Utah to
meet Mr. Cherry and other URS representatives. Before
leaving Philadelphia for that meeting, Mr. Schneider told
Mr. Gooch that he was going to Utah to meet with Mr.
Cherry at Mr. Cherry's request. He did not, however, tell
Mr. Gooch that part of the agenda for the meeting was
a discussion of whether he would be available to manage
URS assets after he left Wellington. Mr. Gooch thanked
Mr. Schneider for telling him of the upcoming meeting
and reiterated Wellington's desire to have Mr. Schneider
maintain normal relations with clients until he actually
departed. In fact, Mr. Gooch, and others at Wellington
whom Mr. Gooch told of Mr. Schneider's upcoming
meeting, suspected that Mr. Schneider's availability to
manage URS assets after he left Wellington was at least a
part of the agenda for Mr. Schneider's meeting.

*29 During Mr. Schneider's meeting with Mr. Cherry
and other URS representatives, Mr. Cherry asked Mr.
Schneider a series of questions about his new firm. Mr.
Schneider answered all of those questions in detail and
told the URS representatives that he would be able to
manage their assets at his new firm if they wanted him
to do so. By the time the meeting ended, Mr. Cherry
had all of the information he felt he needed in order to
recommend that URS retain Mr. Schneider's new firm
as its investment manager and had decided to make
that recommendation. At the end of their meeting, he
told Mr. Schneider of his conclusions and forthcoming
recommendations. Mr. Schneider responded that he very
much wished to continue managing the URS account
and looked forward to doing so. The non-competition
provisions of Mr. Schneider's Agreement with Wellington
were not discussed at any point during the course of the
meeting.

Several days after the meeting between Mr. Cherry and
Mr. Schneider, Mr. Cherry telephoned Mr. Record and
told him that URS wanted Mr. Schneider to continue
managing after his departure the URS Assets he had
been managing at Wellington. Mr. Cherry reiterated that
desire in a second telephone conversation he had with Mr.
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Record in late October 1996. On neither occasion did Mr.
Record tell Mr. Cherry that the Agreement between Mr.
Schneider and Wellington contained a restrictive covenant
or that Wellington might seek to enforce that covenant. At
the end of October, Mr. Cherry was authorized by URS
to begin negotiations with Mr. Schneider to transfer to
him the URS assets when he left Wellington and began
business on his own.

On December 5, 1996, Mr. Record telephoned Mr. Cherry
and told him that Mr. Schneider had been expelled from
the Wellington Partnership. Mr. Cherry responded by
saying that URS intended to follow Mr. Schneider to
his new firm. The conversation ended with Mr. Record
wishing Mr. Cherry well. The same day, Mr. Cherry
contacted Mr. Schneider and formally offered him a
contract to manage the URS assets. URS and Schneider
Capital Management entered a formal management
agreement on December 9, 1996, under which URS
placed with him for management at his new firm the
approximately $400 million he had been managing at
Wellington. That agreement is terminable by either side
on thirty days notice.

3. RJR-Nabisco

Toward the end of 1987, RJR-Nabisco (“RJR”) retained
Wellington as a portfolio manager for approximately
$100 million of its pension plan. Wellington, with RJR's
approval, assigned Mr. Nyheim to manage the account.
In 1989, Mr. Schneider became the assistant portfolio
manager and Mr. Nyheim gave him broad discretion with
respect to management decisions.

Mr. Schneider's principal contact at RJR was John
MacMurray (“Mr.MacMurray”). Mr. MacMurray's
relationship with  Wellington began while Mr.
MacMurray was employed at Bell Telephone of
Pennsylvania and predated Mr. Schneider's employment
with Wellington.

*30 The contract between Wellington and RJR was
terminable by either side on thirty day's notice and
required Wellington to notify RJR if there were “any
substantial change in the duties” of Mr. Nyheim or
Mr. Ryan. In July 1991, after discussions between Mr.
MacMurray and Wellington, Mr. Schneider became the
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portfolio manager for the RJR assets Wellington had

contracted to manage. 49

49 Mr. MacMurray had not been enthusiastic about Mr.

Nyheim's performance as a portfolio manager and
viewed the performance of the RJR account under
his stewardship as marginal. Mr. MacMurray agreed
to accept Mr. Schneider as the portfolio manager
after an extended conversation with John Gooch and
after hearing the high praise Mr. Gooch, for whose
judgment in such matters Mr. MacMurray had high
regard, had for Mr. Schneider.

After becoming manager of the RIJR portfolio, Mr.
Schneider began to make the kinds of changes in the
securities the account held that he ultimately made
in the Russell and URS accounts. When he assumed
management of the RJR assets, the account held largely
“large cap” securities. Mr. Schneider began investing
in securities in companies with a smaller capitalization.
Consequently, the account as a whole, like the Russell and
URS accounts, began to “migrate” toward securities in the
“mid-cap” range.

Before making his changes in investment strategy, Mr.
Schneider did not seek specific permission from Mr.
MacMurray or other RJR representatives. Instead, they,
like their counterparts at Russell and URS, learned of
the changes after they had occurred. Nevertheless, after
analysis, RJR representatives concluded that the changes
were beneficial and told Mr. Schneider to continue with

his approach. 30

50

RIJR's overall objectives for its domestic portfolio
were closely tied to the performance of the Wilshire
5000 Stock Index, an index of performance widely
used in the industry. Overall, RJR expected its
domestic portfolio to outperform the Wilshire Index
by 1% per year, after investment fees, over a three
to five year period. RJR also sought to minimize the
portfolio's “tracking error” or short term departures
from the upward or downward trend of the Wilshire
Index. To meet its objectives, RJR employed nine
different portfolio managers, each with a different set
of investment approaches. Mr. Nyheim's approach
focused chiefly on “large cap value” stocks and the
portfolio Mr. Schneider inherited from him was,
in the main, composed of those securities. The
performance benchmark RJR ultimately assigned to
Mr. Schneider was the Russell 1000. The RJR assets
Mr. Schneider was managing outperformed both the
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Russell 1000 and Wilshire 5000 by approximately 5 to
8 percent per year.

Wellington managed only a portion of RJR's overall
pension assets. Like Russell, RJR balanced its overall
portfolio through investments in a variety of different
kinds of securities in the manner RJR thought most
beneficial to its overall investment objectives. A change
in the type of securities in the account at Wellington thus
led to RJR's changes in other, non-Wellington accounts as
RIJR sought to “rebalance” its investments in the wake of
Mr. Schneider's altered investment strategy.

Mr. MacMurray first learned of Mr. Schneider's decision
to leave Wellington in early August when Mr. Gooch
and Mr. Doran telephoned him to report Mr. Schneider's
decision. Mr. MacMurray was surprised because Mr.
Schneider had not previously mentioned to him any
dissatisfaction with Wellington or with any Wellington
policies. During their August telephone conversation,
neither Mr. Doran nor Mr. Gooch told Mr. MacMurray
that the Wellington Partnership Agreement contained a
restrictive covenant that might affect RJR's ability to
have Mr. Schneider manage its funds in 1997 after his
departure from Wellington, nor did either of them suggest
that Wellington might take steps to prevent Mr. Schneider
from accepting RJR funds after he left.

Shortly after his conversation with Mr. Doran and
Mr. Gooch, Mr. MacMurray telephoned Mr. Schneider
to ask about Mr. plans to resign.
During the conversation, Mr. MacMurray asked Mr.
Schneider about his post-Wellington plans. Mr. Schneider

Schneider's

responded that he intended to stay in the investment
management business but provided few further details.
In response, Mr. MacMurray told Mr. Schneider that he
wanted Mr. Schneider to continue to manage the RJR
assets he then was managing. Mr. Schneider did not say
that he would or would not do so. In that conversation
or shortly thereafter, however, Mr. Schneider told Mr.
MacMurray that he had a non-competition agreement
with Wellington. He did not tell Mr. MacMurray that he
had by then had several discussions with Mr. McFarland
during which Mr. McFarland had expressed an intention
to enforce the agreement or that he and Mr. McFarland
disagreed over the Agreement's scope and validity.

*31 On September 3, 1996, at a regular quarterly

meeting of the RJR Pension Investment Committee
(“Committee”), Mr. MacMurray referred to Mr.
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Schneider's upcoming departure from Wellington. He
suggested that RJR's best interests would be served if it
moved its account to Mr. Schneider's new firm if RJR
were satisfied that the new firm had been established
on a sound business and financial basis, employed an
appropriate staff and had in place appropriate procedures
and controls. Mr. MacMurray also told the committee
that he thought Wellington and Mr. Schneider had some
work to do to sort out at least some of the details
of their contractual relationship and that that process
might take several months. In making those remarks,
Mr. MacMurray was fully aware that a non-competition
agreement between Wellington and Mr. Schneider lay at
the heart of the contractual “sorting out” he thought the
two sides had to do.

On October 15, 1997, Mr. Schneider met with Mr.
MacMurray and with Edward Robertiello, another RJR
employee, at RIR's headquarters in New York to discuss
Mr. Schneider's future plans. Mr. MacMurray had asked
Mr. Schneider to meet with him in New York specifically
to discuss those plans. Before the meeting, Mr. Schneider
telephoned Mr. Gooch at Wellington to tell him of the
planned meeting. Again, however, he did not tell Mr.
Gooch that at least a part of the agenda for the meeting
concerned Mr. Schneider's future plans.

During their October 15, meeting, Mr. Schneider told Mr.
MacMurray and Mr. Robertiello that he was opening his
own firm and discussed his by then detailed staffing plans.
Mr. MacMurray repeated his desire to have Mr. Schneider
manage RJR's money in 1997 after he left Wellington and
Mr. Schneider replied that he fully expected to be in a
position to do so when he moved to his own firm. By
the close of the meeting, Mr. MacMurray believed that
following Mr. Schneider to his new firm was a viable
option, one Mr. MacMurray thereafter pursued to the
exclusion of all others save consideration of the proposal
Wellington itself later made to him. At no time during
their meeting, or at any time thereafter, did Mr. Schneider
suggest that he would be unavailable to manage RJR
money after moving to his new firm nor did he say
anything to discourage Mr. MacMurray from considering
Mr. Schneider's new firm as an investment manager for
RIJR.

On October 30, Mr. MacMurray met with Mr. Gooch,

Mr. Doran and Mr. Wardwell, another Wellington
Partner, to discuss the manner in which Wellington
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proposed to manage the RJR assets after Mr. Schneider's
departure. At the meeting, Wellington suggested a number
of alternatives, none of which was satisfactory to Mr.
MacMurray.

Shortly thereafter, Mr. MacMurray informed Mr. Gooch
that, although the proposals Wellington had made were
of some merit, Mr. Schneider's performance had been
excellent and that, as a consequence, RJR was inclined to
stay with him after he left Wellington. On November 11,
1996, he reaffirmed that intention during the course of an
in-person meeting he had with Mr. Gooch. In response,
Mr. Gooch told Mr. MacMurray that RJR's best interests
were Wellington's primary concern. He did not mention
the restrictive covenant in the Partnership Agreement nor
did he mention Wellington's attitude toward enforcement
of that agreement.

*32  Mr. Gooch telephoned Mr. MacMurray on
December 5 to tell him that Wellington had terminated
Mr. Schneider and that RJR's assets were being “actively
monitored” by Mr. Ryan, who, absent an emergency,
would make no significant investment changes until RJR

decided what to do with the portfolio as a whole. ol
Shortly thereafter, Mr. MacMurray spoke with Mr.
Schneider and learned that Mr. Schneider had opened his
new firm, had registered it with the SEC, was occupying
new office space, was bringing his team of analysts from
Wellington with him to the new firm and had hired some
additional personnel. He also learned, through discussions
with Mr. Schneider, Mr. Gooch or others, that Wellington
did not wish to allow Mr. Schneider to continue managing
at his new firm the assets he had been managing at
Wellington.

31 Management by Mr. Ryan had been one of the

alternatives Wellington had proposed during its
October 30 meeting with Mr. MacMurray.

Mr. Schneider met with Mr. MacMurray and Mr.
Robertiello in Pennsylvania on December 16, 1996, to
discuss whether Mr. Schneider would be able to manage
at his new firm the assets he had been managing at
Wellington. The three discussed the new firm, its staffing
and resources. During this meeting, Mr. Schneider said
that he would only accept RJR's business if RJR had
decided not to continue with Wellington. Mr. MacMurray
and Mr. Robertiello replied that Wellington's proposals
did not fit RJR's plan. Both Mr. MacMurray and
Mr. Robertiello were favorably impressed with Mr.
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Schneider's presentation and neither believed that the
alternatives Wellington had proposed would meet RJR's
needs as well.

On the same day he was meeting with Mr. Schneider,
Mr. MacMurray received a series of telephone messages
from Mr. McFarland. For some reason, he did not

return Mr. McFarland's calls. > Through the messages
Mr. McFarland left, however, he learned that Wellington
was seeking injunctive relief to keep Mr. Schneider from
managing RJR assets at his new firm.

52 He attributed the reason to his travels that day. In an

age where traveling simply requires a slight shift in the
medium of communication, that explanation is highly
improbable. Far more likely is that, with litigation
looming, Mr. MacMurray picked the side he was on
and did not wish to complicate his own situation by
talking with the other until he had a clearer picture of
precisely what was going to happen.

On December 19, 1996, after consultation with the RJR
Pension Investment Committee and internal discussion of,
among other things, the injunction he knew Wellington
was seeking, Mr. MacMurray telephoned Mr. Schneider
and informed him that RJR had decided to offer him
a contract to manage the assets he had been managing
at Wellington. Mr. Schneider verbally accepted the offer.
Later that day, Mr. MacMurray telephoned Mr. Gooch
and told him that RJR was terminating Wellington as
portfolio manager effective immediately and faxed him
a letter to that effect shortly thereafter. Among other
things, the contract between RJR and Schneider Capital
Management contains a provision allowing either side to
terminate the relationship on thirty days notice.

4. The Others

The relationship between Wellington, Mr. Schneider and
the four other clients for whom Mr. Schneider was
managing portfolios requires far less discussion.

I. PECO Energy Company. Representatives of PICO
Energy Company (“PECO”) first learned of Mr.
Schneider's resignation in a July telephone conversation
with Mr. Gooch. At no time did Mr. Schneider tell
those representatives that he intended to open his own
firm nor did they ask about his post-Wellingtonplans.
After announcing his resignation, Mr. Schneider attended
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three meetings with PECO: (i) a PECO Board meeting at
PECO's offices in Philadelphia in August or September
1996, (i) a PECO staff meeting at the same time as
the PECO Board meeting, and (iii) an annual meeting
at Wellington's offices in Valley Forge with Hewitt
Associates, PECO's consultant. During those meetings,
the subject of r. Schneider's future plans did not rise.
Ultimately, Wellington discussed with PICO alternatives
to Mr. Schneider's management after his departure. After
consideration of those alternatives, PICO decided to
remain with Wellington and transferred management of
its portfolio to Mr. Ryan.

*33 ii. The Mentor Group. In early August, 1996, Mr.
Schneider received a telephone call from Daniel Ludeman,
the chairman and chief executive of the Mentor Group
(“Mentor”). Mr. Ludeman said that he had learned of Mr.
Schneider's resignation and that he wanted to meet with
Mr. Schneider about a potential new business relationship
after Mr. Schneider departed. Mr. Schneider, without
mentioning the plans he already had formed, agreed to
meet with Mr. Ludeman the next time the latter was in
Philadelphia.

The meeting occurred a few weeks later. Mr. Ludeman
started the meeting by informing Mr. Schneider that
Mentor was considering a change in the type of assets
it was holding in its portfolio and that it might ask Mr.
Schneider to manage the reformed portfolio after he left
Wellington. Mr. Schneider responded in an equivocal
fashion. Mr. Ludeman also told Mr. Schneider that
Mentor was seeking an in-house value manager for their
institutional and high net worth individual clients and
wanted to know if he were interested in filling that
position. Mr. Schneider said that he was not. Finally,
Mr. Ludeman asked Mr. Schneider whether he would be
interested in setting up a firm that Mr. Schneider would
own, that would agree to manage up to $500 million of
Mentor's assets and in which Mentor would have an equity
stake. Mr. Schneider said that he was not interested in
that proposal, either. Mr. Schneider did not discuss in
any detail with Mr. Ludeman the plans he already had
made, although he did say that he planned to remain
in the investment management business is some way.
Mr. Ludeman never asked Mr. Schneider to continue
managing the funds he had been managing at Wellington
and Mr. Schneider did not seek to do so.
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After their mid-August meeting, Mr. Schneider and Mr.
Ludeman had a few additional telephone conversations
during which Mr. Ludeman sought to have Mr. Schneider
think seriously about coming in-house at Mentor. Mr.
Schneider repeatedly declined to do so. During those
conversations, the two men did not discuss the possibility
of Mr. Schneider's management of Mentor funds after he
left Wellington.

While these discussions were occurring, Wellington was
proposing to Mr. Ludeman a successor to Mr. Schneider
after Mr. Schneider left Wellington. In late November
1996, Mentor selected Steven O'Brien of Wellington's
Equity Income Group as the successor portfolio manager.

iii. Consolidated Freightways. In the summer of 1996,
after he tendered his resignation, Mr. Schneider received
a telephone call from Linda Lester, the pension analyst
at Consolidated Freightways (“Consolidated”) who was
responsible for selecting portfolio managers to manage
Consolidated's assets. When the subject of Mr. Schneider's
future plans arose, Mr. Schneider told her that he intended
to remain in the investment management business but
provided no details regarding his future venture. The
two had several conversations over the remainder of
the summer, but Ms. Lester did not ask for additional
details regarding Mr. Schneider's business and Mr.
Schneider provided none. Wellington made proposals to
Consolidated regarding a successor portfolio manager
within Wellington but Consolidated did not believe
that the Wellington alternatives were consistent with its
needs. Ultimately, Consolidated moved its assets to a
portfolio manager unaffiliated with Wellington or with
Mr. Schneider.

*34 1v. Bell Atlantic. In July of 1996, after Mr. Schneider
tendered his resignation, he received a telephone call
from Paul Dokas, an investment manager at Bell Atlantic
(“Bell”). They discussed Mr. Schneider's resignation and
upcoming departure. They did not, however, discuss Mr.
Schneider's future plans. Mr. Dokas did not ask about the
possibility of Mr. Schneider managing Bell's assets after
he left Wellington.

In mid-October 1996, Mr. Schneider met with Mr.
Dokas and others at Bell's Philadelphia offices for
a regularly scheduled biannual meeting of portfolio
managers. During this meeting, the Bell representatives
asked Mr. Schneider about his post-Wellington plans. In
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response, he told them that he was going to remain in the
investment management business and intended to open

his own firm in 1997. > No Bell representative asked Mr.
Schneider if he were prepared to manage Bell's assets at
his new firm nor did Mr. Schneider ask for an opportunity
to do so. Bell representatives did, however, ask Mr.
Schneider what he thought of Mr. Pannell and Mr. Morby
as portfolio managers. Mr. Schneider responded that Mr.
Pannell was an excellent portfolio manager and that Mr.
Morby was an excellent analyst. Ultimately, Bell decided
that it did not want to keep its assets at Wellington and, in
late October, announced that decision to Wellington and
to Mr. Schneider. Bell never offered management of its
assets to Mr. Schneider and he never asked Bell for the
opportunity to manage them.

3 Before the meeting, Mr. Dokas and other Bell

representatives had a conversation with Mr.
McFarland, Mr. Gooch and Mr. Payson, during
which Mr. Dokas asked Mr. McFarland about how
Wellington would view a Bell decision to retain
Mr. Schneider as a portfolio manager after he left
Wellington. Mr. McFarland answered equivocally
but did not say that (i) Wellington would have a
problem with that, (ii) Wellington had a restrictive
covenant in its Partnership Agreement or (iii)
Wellington would take steps to prevent or eliminate
that option. Ultimately, nothing came of the matter
because Bell never seriously considered placing its
assets with Mr. Schneider at his new firm. The
aftermath of Dokas's question, however, revealed,
as did other events, that even as late as October all
Wellington Partners were not of like mind regarding
the appropriate Wellington response to questions
about Wellington's position in the event that a client
sought to place assets with Mr. Schneider at his
new firm. On October 8, 1996, the day after the
conversation with Mr. Dokas, Mr. Payson wrote
as follows in a memorandum he addressed to Mr.
Doran, Mr. Gooch and Mr. McFarland:

I think the answer to Bell Atlantic and to other clients
is clear. It is your money and we recognize your
right to do with it whatever is in your best interest
as fiduciaries.... What we are talking about is the
client's money. They can do whatever they want to
do with it. We cannot let it appear by our words or
actions that we believe we have any entitlement to
the management of the client's money or to a revenue
stream resulting from it.... The non-compete clause
probably has some harassment value, but it is a no-
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win situation if it ends up harassing former clients
(who are, in fact, some of our best prospects).

Mr. Payson concluded in his memorandum that
it “would be fine” if Bell gave a portion of
its assets to Mr. Schneider to manage. Mr.
Doran and Mr. McFarland strongly disagreed with
Mr. Payson. After receipt of his memorandum,
Mr. Doran told Mr. Payson that his laissez-
faire approach to the question did not reflect
the direction in which Wellington management
intended to go. Instead, management intended
to insist on Mr. Schneider's observation of the
terms of the Partnership Agreement. Before Mr.
Schneider's discharge, however, no one at Wellington
communicated that position to any of the eight clients
whose assets Mr. Schneider was managing.

v. Colonial Williamsburg. In July, 1996, after he tendered
his resignation, Mr. Schneider received a telephone call
from Jean Puckett, a Colonial Williamsburg Foundation
(“CW?”) employee who had some responsibility for assets
outside portfolio managers were overseeing. The two
discussed Mr. Schneider's withdrawal from Wellington
but there was no discussion of Mr. Schneider's future plans
or of CW's interest in retaining his services after he left.

Neither Wellington nor Mr. Schneider had much contact
with CW over the next few months regarding what was
to happen after Mr. Schneider left. Indeed, as late as
November 21, 1996, Charles Flather, a member of CW's
Investment Committee, told Mr. Gooch in a telephone
conversation that Mr. Flather had not talked with Mr.
Schneider about his future plans and did not know what
Mr. Schneider was going to do after year-end.

After Mr. Schneider's December discharge, Mr. William
Roberts, another CW employee, called Mr. Schneider at
home to ask him about the circumstances surrounding the
discharge and about his future plans. Mr. Schneider told
Mr. Roberts of his discharge, of the firm he had started
and that he was available to do the same kind of work
he had done while at Wellington. Mr. Roberts expressed
an interest in transferring CW's funds to Mr. Schneider
and Mr. Schneider expressed an interest in receiving those
funds.

On December 23, 1996, Mr. Roberts called Mr. Schneider
to say that CW had decided to hire Mr. Schneider to
manage its funds. By then, however, the preliminary
injunction had entered in this case and Mr. Schneider told
Mr. Roberts that he could not accept CW's business in
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light of that injunction. That conversation marked the
first time that anyone at CW knew of a non-competition
agreement in the Partnership Agreement.

*35 During the period following Mr. Schneider's
resignation, Wellington, had proposed to CW
representatives a number of alternatives for management
of the CW portfolio after Mr. Schneider's departure. CW
considered those alternatives but ultimately rejected them.
After learning that Mr. Schneider was unavailable to
continue managing their assets because of the preliminary
injunction, CW moved them to a third party.

E. COMPENSATION
As stated earlier, there were several components to Mr.

Schneider's annual compensation. One his allocable share

of the firm's annual net profit. The second was a draw. 4

Third and finally was his incentive distribution based on
portfolio performance. 33 In 1995, Mr. Schneider's total
compensation was $1,463,999. Of that $730,224 was his
allocable profit share, $100,000 was his draw and the
balance of $633,775 was his incentive compensation.

4 Presumably the draw was against anticipated
distributions of profit and thus was actually a part of
the Partners' allocable share of the firm's profits.
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See P. 5, supra. Incentive compensation took account
not only of the preceding year's performance but of
performance over several prior years as well.

After his discharge from Wellington, the Managing
Partners determined that Mr. Schneider's allocable share
of the 1996 Wellington profits would be zero. He was
paid $474,794 in incentive compensation for the first
six months of 1996 and, at the end of December, his
estimated incentive compensation for the last six months
was $481,449. That amount, with or without adjustments
stemming from client fee payments, was to be paid on
March 15, 1997. It was not. The record does not reveal
why.

In addition to compensation for services, Mr. Schneider
annually received a return on his capital investment in
Wellington. He was paid the appropriate amount for 1996
and, after his departure, his capital account was returned
to him.

WESTLAW

Finally, when it expelled him from the Partnership,
Wellington concluded that Mr. Schneider was not entitled
to a ten-year series of payments discussed in Article XIV of

the Partnership Agreement. %% It would have made those
payments to him if it had not expelled him. Although the
record is insufficient to permit calculation of the amount
of those payments, the first would not have been less than
$50,000.
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See n. 8, supra.

F. COMPETITION

After Mr. Schneider left Wellington, no one at Wellington
managed assets in the particular style and manner that Mr.
Schneider had used. That, however, was not surprising for
few portfolio managers use exactly the same approach to
management of the assets for which they are responsible.

To be sure, the investment management industry often
uses labels such as “value,” “growth,” “all-cap” and “mid-
cap” to describe particular funds or portfolios and the
manner in which they are managed. Use of those terms
is not limited to the industry and many of them are
routinely found on the stock and mutual-fund tables
of daily newspapers. While those terms have value and
utility when used to describe the composition of a given

fund at a given moment 37 or to describe the investment
style typically used by an investment manager who has
established a track record over a period of years, they do
not separate stocks, funds or managers with either the
precision or the rigidity that, for example, separates a bus
from a car or a surgeon from a pipefitter.

57

Even there, there is some play in the joints. “Growth”
stocks, for example, are those believed to have a
high potential for earnings growth and “value” stocks
are those believed to have inexpensive values in
relation to their real worth. Nevertheless, many stocks
are viewed as having both “growth” and “value”
characteristics. Of the 1000 stocks covered by the
Russell 1000 index, approximately 200 to 250 appear
in both the Russell 1000 Value Index and the Russell
1000 Growth Index. The same is true of distinctions
based on capitalization. Large-cap funds generally
invest in stocks with a with a weighted average market
capitalization in excess of $5 billion, mid-cap funds in
stocks with a weighted average market capitalization
of $1-5 billion, small-cap funds in stocks with a
weighted average market capitalization of less than $1
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billion and so on. The dividing line however, is not a
bright one.

*36 In a similar vein, use of the term “product” in the
present context suggests a degree of rigidity that often does
not truly exist. An established investment fund like the
Magellan Fund or the Windsor Fund, to take but two
of many possible examples, are properly thought of as
“products” because of defined characteristics they have
established over time. A person who states that he or she
is a “value manager” or a “mid-cap growth manager,”
however, is not in any realistic sense stating that he or she
is offering to the public a clearly-defined product. Instead,
by adopting one of those labels, he or she is identifying,
in a broad, general but nevertheless sometimes helpful
way, his or her investment management style. Moreover,
although it is difficult to change the characteristics
of a true “product,” it is relatively easy to change a

management style. o8 Indeed, many talented portfolio
managers change their style from time to time and
many manage money successfully using different styles
simultaneously. Mr. Schneider himself began as a “large
cap manager” and changed his focus, and the portfolios
he was managing, to securities issued by companies
with smaller capitalization. He nevertheless described
himself as a large-cap manager in the Form ADV he
prepared and filed with the SEC to register Schneider
Investment Partners, L.P., the investment guidelines
for Schneider's Capital Management's contracts with
FRTC and FRIMCO, Schneider's Capital Management's
contract with RJR and a questionnaire response
Schneider's Capital Management submitted to Cambridge

Associates, an industry consulting group. >

38 For that reason alone, I reject Mr. Schneider's

suggestion that, as an “all-cap value manager,”
he does not compete with Wellington because
Wellington has no “all-cap value managers.” Putting
to one side the large question whether it is accurate
to say that no one at Wellington was using that
management style when Mr. Schneider departed or
uses that style today, the management style one uses
at one given moment does not necessarily dictate the
style one will use in the immediate future if doing so is
necessary to serve the needs of an existing or potential
client.

39 I reject Mr. Schneider's contention that some or

all of these characterizations were the product of
oversights flowing from his harried preparations for
a new venture. At the time he filed the form ADV
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there surely was no reason to rush and, in fact, there
was nothing harried about his preparation of the
form. That step, like most that followed, was carefully
calculated and planned. Moreover, his “large-cap”
approach appears in those documents in too many
different contexts and forms to have been the product
of some unknown gremlin. Instead, I find that his
self-described “all cap value approach” is one he has
picked primarily for purposes of this litigation.

With all of that in mind, and wholly independent of the
definition of “competition” Article XV of the Partnership

Agreement itself contains, %0 1 find that Schneider Capital
Management and Wellington are in competition with
each other. Both are registered investment advisers. Both
manage pension funds for institutional clients. Both seek
to draw on the same client base. Both are prepared to
expand to accommodate new business. Both are prepared
to offer an array of services to meet client needs. Both
work with or plan to work with industry consultants to
obtain new clients. While each has characteristics that
distinguish it from the other, chief among which surely is
Wellington's size and diversity, their pursuit of the same
clients following Mr. Schneider's announcement of his
resignation, demonstrates, almost in and of itself, their
competitive relationship.

60 In part, Article XV says as follows:

each Partner further agrees that, during the time he or
she is a Partner, and for the initial three year period
after such Partner's withdrawal or removal, he or
she will not participate in any business engaged in
competition with the business of the Partnership or
any of its affiliated companies, including a business
engaged in providing investment advisory or investment
management services.

(Emphasis added.) The italicized language amounts
to the parties' own non-exclusive definition of what
they meant by use of the term “competition.”

G. SUMMARY AND ULTIMATE FINDINGS

The foregoing discussion is extended because the basic
facts are important and have been thoroughly explored
by the parties in the oral and written materials they
presented to the court. In essence, Mr. Schneider was
hired by Wellington in 1983 at a time when he was
young, inexperienced and wholly without a client base.
His learning and his exposure to Wellington clients began
while he worked as an analyst for Mr. Nyheim and
continued over the ensuing years. Mr. Schneider was,
and is, a talented and dedicated portfolio manager who
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brought energy and insight to the analytical tasks he was
given and those he undertook for himself. When Mr.
Nyheim left Wellington, Mr. Schneider was a natural
successor for several of the portfolios on which he
had worked as an analyst. He therefore succeeded to
management of those portfolios with the endorsement-in
many cases the enthusiastic endorsement-of the clients.

*37 At about the time Mr. Schneider began to manage

portfolios, he was offered a Wellington Partnership.
Before he accepted that Partnership, he thoroughly
explored the financial consequences of admission to the
Partnership and the terms of the Partnership Agreement.
He read and understood those terms, including the
terms governing competition found in Article XV.
Overall, he knew that a Wellington Partnership would
be financially rewarding to him and he enthusiastically
accepted Wellington's offer to join. In the years following
his admission to Partnership, Mr. Schneider continued to
provide excellent services for the clients whose assets he
managed. As a consequence, he earned substantial fees for
Wellington and substantial compensation for himself.

Although Mr. Schneider's relationship with Wellington
provided both with substantial benefits, Mr. Schneider
became less enchanted with it as time progressed. He
had never worked in Wellington's Boston office and
felt no real connection to most of those who did. He
was, by his own account, not very good at keeping
those in Boston informed of what he was doing or, |
find, at helping his clients maintain a relationship to
Wellington Partners and employees other than himself.
His relations with Mr. Ryan, his contemporary and one
of the few other Wellington Partners in Wellington's much
smaller Philadelphia office, were not warm and never
had been. Although the two had worked together as
analysts for Mr. Nyheim, their relationship always had
been colored more by competition than by collegiality. As
a consequence, Mr. Schneider and his team of analysts
worked largely in isolation as they provided high-quality
portfolio management services to the Wellington clients
for whose funds Mr. Schneider was responsible.

At first gradually and then with growing conviction, Mr.
Schneider became convinced that he could provide the
same quality service to clients, could achieve the same
quality of results and could make more money if he were
working on his own with the kind and quality of analytical
support he was receiving from Wellington. Moreover, he

\WECT A VAT
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believed that at least some of his Wellington clients would
come with him if he opened his own firm. By the early
spring of 1996, that conviction dominated his outlook.
In the late spring, and perhaps earlier, he began to make
concrete plans to leave Wellington and to start his own
investment management firm. To that end he sought the
advice of Mr. Nyheim and of others, including lawyers,
on whose judgment he relied. He also began to raise
the subject with Russell's Mr. Trittin, who, at the very
least, leant him a sympathetic ear and at least implicit
encouragement.

As his departure plans hardened, Mr. Schneider was
fully aware of the terms Article XV of the Wellington
Partnership Agreement. He had doubts, however, about
whether Wellington would seek to enforce it, and thought
instead that he would be able to work out some
transitional profit-sharing arrangement with respect to
any Wellington clients who came with him to his new firm.
When that possibility seemed dashed by Mr. McFarland's
response to his economic overtures in July, Mr. Schneider,
believing that his chances of success in an enforcement
action would be enhanced if he were able to demonstrated
the absence of any solicitation, decided to do everything he
could to structure his relationship with his existing clients
and staff in a manner that would encourage them to come
with them to his new firm and yet allow him to say that he
had not solicited them to do so.

*38 Wellington had not informed the clients whose
portfolios Mr. Schneider was managing about the non-
competition provisions of the Partnership Agreement
when those clients signed their initial contract with
Wellington. Likewise, Mr. Schneider had not done so
at any point during his relationship with them prior to
July of 1996. During the course of their “due diligence”
investigations before signing contracts with Wellington,
however, none of the clients considered the matter
important to inquire about.

As Wellington employees went about their efforts to
persuade clients to remain with Wellington after Mr.
Schneider departed, Wellington employees made no
mention of the non-competition agreement. On the
contrary, Wellington managers assured those clients that
they could do what they wished with their assets after
Mr. Schneider left Wellington even though they had
no intention of surrendering what they believed was
Wellington's right under the Partnership Agreement to
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prevent Mr. Schneider from continuing to manage those
assets after he left. Mr. Schneider did mention the non-
competition agreement in conversations with some of his
existing clients but downplayed its importance even after
conversations in which Mr. McFarland told him that
Wellington believed in its validity and intended to enforce
it.

Although Mr. Schneider did not solicit business from
PECO Energy, Mentor Investment Group, Bell Atlantic,
Consolidated Freightways or Colonial Williamsburg
Foundation, he clearly did solicit business from Russell,
the URS and, to a lesser degree and later, RJR. That fact
that the solicitations occurred-in Russell's case, by express
agreement-in the form of responses to questions the clients
raised does not make Mr. Schneider's ostensibly reactive
overtures any less solicitous. Mr. Schneider very much
wanted the Russell account both for its own sake and for
its potential as a gateway to other accounts. He knew that
the possibility of landing the Russell account, high from
the outset, would be enhanced if he had other accounts.
He had established an excellent relationship with URS's
Mr. Cherry. He believed, accurately, that he could bring
the URS account with him to his new firm and that he
could use a URS decision to come with him as a part of
his assurance to Russell that he was starting on a sound
footing.

Mr. Schneider's dealings with Wellington before and after
he tendered his resignation were simply deceitful. Yes, he
said early on that he was thinking about remaining in
the investment business after he left. And yes, Wellington
correctly divined that his ultimate intention was to remain
in the same kind of investment business and possibly
to manage the very same assets he was managing at
Wellington. But at a time when Mr. Schneider was
providing to Russell, the URS and RJR a detailed outline
of the plans he was making and his expectations regarding
when he would be in a position to start managing money,
he was providing Wellington, in response to questions
surely no less direct than those his clients were posing,
with only the vaguest of generalities about a series of
alleged options he was considering. At a time when he told
Wellington he thought it would be “immoral” to “pick off
clients,” he was planning to do just that. At a time when
he was telling Wellington employees either that he had no
opinion about the qualifications of his staff or that his
staffers were not very qualified, he knew their value, knew
that their presence in his new firm would provide the kind
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of stabilizing support that would be helpful in soliciting
new business and was planning to hire them for his new
firm if he possibly could. And at a time when he was
deeply and heavily engaged in discussing with clients his
ability and hope to serve them at his new firm when he left
Wellington, he signed again the Partnership Agreement
containing an unequivocal undertaking that he would not
do so.

*39 1 am not persuaded that Russell, URS and
RJR would have left Wellington if Mr. Schneider had
announced to them that he was unavailable to manage
their money following his departure. In my view, the

evidence in that regard is evenly balanced.®' On the
one hand, it is clearly true that, upon hearing of Mr.
Schneider's resignation, decision-makers at each of the
three entities immediately thought it would be beneficial
to have Mr. Schneider continue management of their
assets. It is also true that all three subsequently rejected
Wellington proposals for successor managers and stated,
in one way or another, that they would not have
remained with Wellington even if Mr. Schneider had
been unavailable to manage their assets at his new firm.
On the other hand, the succession process that attended
Mr. Nyheim's departure several years earlier took twenty
months, had Mr. Nyheim's full cooperation and was
successful in moving most of his clients, including these
three, to Mr. Schneider and Mr. Ryan. Moreover, when
the three rejected Wellington's succession proposals and
when they said that they would leave Wellington no matter
what Mr. Schneider's availability, they knew that he in
fact was available and knew that they had to make up
their minds regarding what to do, not in twenty months,
but in six. Under those circumstances, [ simply am unable
to determine what more probably than not would have
occurred if Mr. Schneider had said from the outset that he
could not manage their assets after he left Wellington.

61

On this issue, it is appropriate to place the burden on
Mr. Schneider, See Meehan v. Shaughnessy, 404 Mass.
419, 441, 535 N.E.2d 1255 (1989).

If Mr. Schneider is enjoined from engaging in any
competition with Wellington his ability to earn at the
levels he was earning while at Wellington will likely
be severely compromised. That compromise will be
ameliorated, although not substantially, if Mr. Schneider
receives from Wellington the ten years of payments Article
XIV of the Partnership Agreement describes.
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If Mr. Schneider is enjoined from managing the funds
he currently manages for Russell, the URS and RIJR,
all three will suffer economic harm flowing from the
costs and expenses of hiring a new portfolio manager
and from the fees and expenses attending portfolio
reorganizations the new managers may deem desirable.
While not insignificant, those costs and expenses are no
different from those to which all three exposed themselves
when they signed contracts with Wellington and with
Schneider Capital Management containing provisions
under which both managers had the right to end the
contract on short notice. Moreover, to the extent Mr.
Schneider's management of their assets during the period
since this action commenced has deepened their reliance
on Mr. Schneider, that deepening occurred at a time
when each clearly knew of the terms of the agreement
he had with Wellington, of this litigation and of at least
the possibility that the outcome would not be in Mr.
Schneider's favor. Whatever their state of knowledge
before the action commenced, therefore, they surely could
have been in doubt about nothing thereafter.

*40 The effects on Wellington of not enjoining Mr.
Schneider from managing portfolios for the clients whom
he served while at Wellington are more subtle. Surely
Wellington will survive his departure and the loss of
the three clients he took with him, clients I cannot on
this record say would or would not have remained with
Wellington Mr. Schneider he had been unavailable to
manage their assets after he left. One cannot, of course,
determine if Wellington will lose other opportunities
because it no longer manages the funds for which Mr.
Schneider had been responsible. Beyond that, there is
always the possibility that Mr. Schneider's unhindered
departure will cause other clients to reappraise their ties
to Wellington and to move on as well. On this record,
however, both considerations, are too speculative to rise
to the level of tangible harm.

The more likely impact on Wellington of a decision not
to issue an injunction is internal. Wellington is built
on a foundation designed to maximize the incentives
for interdependence and team-work between Partners,
between Partners and future Partners and between
Partners and staff. Those incentives are designed to
achieve, and depend for their existence on, a perception
among Partners and employees that clients typically
are gained through collective effort and lost despite it.
That perception would rapidly disappear if individuals
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were permitted with impunity to pluck for themselves
the fruits of collaboration. Disappearance of that
perception, in turn, would have an extremely deleterious
impact on Wellington's institutional stability and on the
quality of services talented Wellington collaborators have
historically provided.

CONCLUSIONS OF LAW

Against the backdrop of those factual findings, findings
perhaps more detailed than necessary to capture
the essentials but nonetheless appropriate should any
appellate review is sought, the appropriate framework
for analysis of the parties' legal arguments emerges in
essentially straightforward fashion.

A ANALYTICAL FRAMEWORK
Under established Massachusetts law,

[a] covenant not to compete contained
in a contract for personal services will
be enforced if it is reasonable, based on
all the circumstances.... In determining
whether a covenant will be enforced, in
whole or in part, the reasonable needs
of the former employer for protection
against harmful conduct of the former
employee must be weighed against
both the reasonableness of the restraint
imposed on the former employee and
the public interest.... If the covenant is
too broad in time, in space or in any
other respect, it will be enforced only
to the extent that is reasonable and to
the extent that it is severable for the
purposes of enforcement.

All Stainless, Inc. v. Colby, 364 Mass. 773,778,308 N.E.2d
481 (1974). See also Pettingell v. Morrison, Mahoney &
Miller, 426 Mass. 253, 256, 687 N.E.2d 1237 (1997). Put
another way,

any covenant restricting competition
is to be enforced only to the extent
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*41 Alexander & Alexander, Inc. v. Danahy, 21

Mass.App.Ct. 488, 498, 488 N.E.2d 22 (1986).%% See
generally, Marine Contractors Co., Inc. v. Hurley, 365
Mass. 280, 287, 310 N.E.2d 915 (1974). The party seeking
the covenant's enforcement has the burden of proving the
existence of the requisite facts and circumstances. See New
England Canteen Services, Inc. v. Ashley, 372 Mass. 671,

that it is reasonable in time and
space, necessary to protect legitimate
interests, and not an obstruction of the
public interest.

675, 363 N.E.2d 526 (1977).

62

All Stainless dealt with an agreement arising out
of the relationship between employer and employee
and Alexander & Alexander dealt with the sale of
a business containing an employment arrangement.
There is a suggestion in decided cases that different
analytical frameworks apply to non-competition
agreements found in employment agreements and
those found in agreements for the sale of a business.
See Alexander & Alexander, supra, 21 Mass.App.Ct.
at 496, 488 N.E.2d 22. The distinction is rooted,
among other things, in a generalized view regarding
the relative bargaining power as well as the interests

deserving protection. Id.; Restatement (Second) of

Contracts § 188, comment g. In the former situation,
there is some suggestion that an agreement will
be enforced of it is reasonable in time and space
and not contrary to the public interest, whether
or not it is necessary to protect the enforcer's
legitimate interests. See Whitinsville Plaza, Inc. v.
Kotseas, 378 Mass. 85, 102-03, 390 N.E.2d 243
(1979); Thomas v. Paker, 327 Mass. 339, 341, 98
N.E.2d 640 (1951); Wells v. Wells, 9 Mass.App.Ct.
321, 325, 400 N.E.2d 1317 (1980). Consideration
of the enforcer's legitimate interests, the suggestion
goes, is only relevant when the agreement arises
out of the employer-employee relationship. Id. As
Alexander & Alexander itself demonstrates, however,
the dichotomy is not a rigid one. See also, e.g.,
Sherman v. Pfefferkorn, 241 Mass. 468, 474-75, 135
N.E. 568 (1922); Bowne of Boston, Inc. v. Levine,
Middlesex Superior Court 97-5789, 1997 WL 781444
(1997) (Burnes, J.). Instead, the real difference in the
courts' approach, at least in the modern cases, appears
to lie in the intensity with which the enforcer's asserted
interests are scrutinized. Both Wellington and Mr.
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Schneider entered the Partnership Agreement freely
and voluntarily. Both did so because they believed
that admission of Mr. Schneider to the Wellington
Partnership would be mutually beneficial. Neither
forced the other to agree. Both were sophisticated and
both had access to counsel. Over the approximately
four years of the Agreement's existence, both profited
handsomely from its operation. The Agreement
provided Mr. Schneider, like all other departing
Partners, with a ten-year stream of income, albeit
relatively modest, see p. 83, supra, in the event of
his or her departure. The Agreement was renewed
without comment or discussion several times during
the parties relationship including once when Mr.
Schneider's resignation was squarely before both
sides. And, perhaps most important, the Agreement
dealt with the relations between partners, people
who owed to each other not simply the good-
faith workaday accommodation required of those
engaged in commercial transactions but instead “the
punctilio of an honor the most sensitive.” Meinhard
v. Salmon, 249 N.Y. 458, 463-64, 164 N.E. 545 (1928).
See generally, Chelsea Indus., Inc. v. Gaffney, 389
Mass. 1, 11-12, 449 N.E.2d 320 (1983). Under those
circumstances, there is no reason to give this non-
competition agreement any more restrictive scope
and operation, or any greater scrutiny, than is
customarily given commercial agreements generally.
See generally, e.g., Shea v. Bay State Gas Co., 383
Mass. 218, 222-25, 418 N.E.2d 597 (1981).

B. APPLICATION OF THE FACTORS

1. Reasonable in time and space.

A valid non-competition agreement must first of all
be reasonable under the circumstances attending its
enforcement including time and space. A/l Stainless, supra,
364 Mass. at 778, 308 N.E.2d 481; New England Tree
Expert Co., Inc. v. Russell, 306 Mass. 504, 510, 28 N.E.2d
997 (1940). Determining reasonableness of the agreement
requires an inquiry into all of the facts. Novelty Bias
Binding Co. v. Shevrin, 342 Mass. 714,717,175 N.E.2d 374
(1961); Sherman v. Pfefferkorn, 241 Mass. 468, 474, 135
N.E. 568 (1922). If a covenant is too broad in space, time
or any other respect, it will be enforced only to the extent
that it is reasonable and then only to the extent that the
reasonable component is severable from the remainder.
All Stainless, supra, 364 Mass. at 778, 308 N.E.2d 481;
Novelty Bias Binding Co. v. Shevrin, 342 Mass. 714, 718,
175 N.E.2d 374 (1961) Cedric G. Chase Photographic
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Labs., Inc. v. Hennessey, 327 Mass. 137, 139, 97 N.E.2d
397 (1951).

The restrictions here at issue have both temporal and
geographic components. In deciding the reasonableness of
such restrictions, the court should consider (1) the nature
of the plaintiff's business, (2) the type of employment
involved, (3) the situation of the parties, (4) the employer's
legitimate business interests, and (5) the right to work and
earn a livelihood. A/l Stainless, supra, 364 Mass. at 778,
308 N.E.2d 481.

Article XV, as stated, contains a five year ban on “(i)
solicit[ing] or accept [ing] business from any client of
[Wellington and] (ii) ... hir[ing] ... any ... employee ... of”
Wellington and a three-year ban on “participat[ing] in
any business engaged in competition with the business
of the [Wellington], including a business engaged in
providing investment advisory or investment management
services.” When one considers the fact that Mr. Schneider
came to Wellington as a trainee without experience or
clients, that he received all, of his training and honed
all of his investment management skills as, and as a
result of being, a Wellington employee, that Wellington
during those years put him in a position where he was
able to meet and perform work for the clients whose
accounts he ultimately managed, that Wellington, while
profiting handsomely from his labors, compensated him
handsomely as well, that Wellington provided all of the
support and administrative assistance that were essential
to his performance of services at the high level he
performed them and in the process to crate the reputation
he came to enjoy, and when one considers the Wellington
interests the Agreement protects, interests detailed in the
next section, I am of the opinion that a five-year ban
on providing services to Wellington clients is reasonable.
See generally Marine Contractors Co., Inc. v. Hurley,
supra, 365 Mass. at 287, 310 N.E.2d 915 (1974); Walker
Coal & Ice Co. v. Westerman, 263 Mass. 235, 239, 160
N.E. 801 (1928); Alexander & Alexander, Inc., supra, 21

Mass.App.Ct. at 498, 488 N.E.2d 22. 93

63

Although at trial it used Mr. Schneider's interactions
with Wellington employees for evidentiary purposes,
Wellington's post-trial papers do not appear to take
the position that Mr. Schneider should now be
enjoined from continuing to employ any former
Although many of the
considerations discussed in the next section apply

Wellington employees.
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with equal force to hiring employees, a series of
other considerations, general and particular, apply
to that issue as well. If Wellington truly seeks an
injunction prohibiting Mr. Schneider's employment
of the former employees, it may seek through an
appropriate filing a modification of the order with
which this opinion ends.

*42 The three year ban on all competition stands on a
different footing. In some cases, three-year prohibitions
on competition, see, e.g., Blackwell v. Helides, 368 Mass.
225,229,331 N.E.2d 54 (1975); Loranger Construction Co.
v. C. Franklin Corp., 355 Mass. 727, 730, 247 N.E.2d 391
(1969); Novelty Bias Binding Co. v. Shevrin, 342 Mass. 714,
718,175 N.E.2d 374 (1961); New England Tree Expert Co.,
Inc. v. Russell, 306 Mass. 504, 508, 28 N.E.2d 997 (1940),

and prohibitions of national scope, o4 see, e.g., Marcam
Corp. v. Orchard, 885 F.Supp. 294, 299 (D.Mass.1995);
Marshall Engine Co. v. New Marshall Engine Co., 203
Mass. 410, 422, 89 N.E. 548 (1909), have been upheld.

64 Indeed, Wellington's business is international. There

is no suggestion however that Mr. Schneider has
international aspirations or that the international
component of the Article XV has any practical impact
on this case.

Here, however, enforcement of the prohibition would
have a significant impact on Mr. Schneider's ability

to earn a living. 63 Moreover, the law will enforce
a ban on competition only to the extent necessary
to preserve an important interest other than simple
freedom from competition. E.g., Whitinsville Plaza, Inc.,
v. Kotseas, supra, 378 Mass. at 102, 390 N.E.2d 243;
Marine Contractors Co. ., Inc. v. Hurley, supra, 365
Mass. at 287-88, 310 N.E.2d 915 (1974); Richmond
Bros. v. Westinghouse Broadcasting, 357 Mass. 106, 111,
256 N.E.2d 304 (1970); Club Aluminum Co. v. Young,
263 Mass. 223, 226-27, 160 N.E. 804 (1928); Knowles
Broadcasting Co. v. Oreto, 3 Mass.App.Ct. 707, 708, 322
N.E.2d 791 (1975). Although a three-year ban on all
competition is not unrelated to protection of Wellington's
legitimate interests, a ban of that breadth is not essential
or even highly necessary to do so. Given a strong public
policy favoring competition and the adverse consequences
to Mr. Schneider flowing from enforcement of the total

ban, I am of the opinion that it should not be enforced, at

least through the medium of an injunction. 66

65 See p. 83, supra.
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66

This phase of the case concerns only injunctive
relief. The impossibility of severance, see n. 80,
infra, eliminates use of another enforcement approach
often used elsewhere, See, e.g., Struck v. Plymouth
Mortgage Co., 414 Mass. 118, 121-22, 605 N.E.2d 296
(1993). I venture no opinion on whether a damage
remedy nevertheless remains.

2. Protection Legitimate Interests

A valid non-competition agreement also must be
reasonably necessary to protect an employer's legitimate
business interests. Although several different interests are
often asserted in support of such covenants, goodwill is
the interest Wellington asserts here. From decided cases,
there is no doubt that goodwill is an interest deserving of
protection in virtually all contexts. New England Canteen
Service, Inc. v. Ashley, 372 Mass. 671, 674,363 N.E.2d 526
(1977); New England Tree Expert Co. v. Russell, 306 Mass.
504, 28 N.E.2d 997 (1940); Kroeger v. Stop & Shop Cos.,
Inc., 13 Mass. App.Ct. 310, 316, 432 N.E.2d 566 (1982),
review denied, 386 Mass. 1102, 440 N.E.2d 1175 (1982).

Goodwill is a broad term and encompasses a variety of
intangible business attributes such as the “ ‘name, location
and reputation, which tends to enable’ the business ‘to
retain [its] patronage.” “ Slate Co. v. Bikash, 343 Mass.
172, 175-76, 177 N.E.2d 780 (1961), quoting Murray v.
Bateman, 315 Mass. 113, 115, 51 N.E.2d 954 (1943).
Wellington points to two components of its goodwill
the non-competition agreement protects. One of those is

external and the other is internal.

The external component has to do with Wellington's
relationship with clients, actual and potential. An
employer's positive reputation or position in the eyes of
its clients or potential clients is an element of goodwill
that often manifests itself through repeat business with
existing clients and through referrals to potential clients.
Marine Contractors Co., Inc. v. Hurley, supra, 365 Mass.
at 287-289, 310 N.E.2d 915 (1974). In the investment
brokerage industry, as in many others where clients
typically interact with one, or a handful, of a firm's
employees who provide, and direct the provision of,
non-standard services individually tailored to the client's
particular needs, the employer's goodwill is the product
of the employee's skill, knowledge of customer needs,
“[plrompt service, integrity, and loyalty.” Alexander &
Alexander, Inc. v. Danahy, 21 Mass.App.Ct. 488, 497,
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488 N.E.2d 22 (1986). As a consequence, the employer's
goodwill is burdened with a particular vulnerability, for

*43 the former employee's close
association with the
customers may cause those customers

employer's

to associate the former employee, and
not the employer, with products of the
type sold to the customer through the
efforts of the former employee.

All Stainless, Inc. v. Colby, 364 Mass. 773, 780, 308 N.E.2d

481 (1974). %7 That association in the client's mind tends to
overlook, among other things, the institutional training,
support and synergy that enable the employee to provide
services of the quality the client values so highly.

67 Mr. Schneider uses that principle to argue that the

goodwill resulting from the employee's interaction
with the client is the employee's, not the employer's,
and thus that the employee is free to take it with
her when she leaves. For that proposition, he cites
Sentry Ins. v. Firnstein, 14 Mass.App.Ct. 706, 708,
442 N.E.2d 46 (1982). Firnstein, never cited again
in any Massachusetts appellate decision, turns on its
own facts. Carried as far as Mr. Schneider would
carry it, Firnstein would lead one to conclude that
organizations engaged in providing non-standard,
professional services would never possesses, and
could never preserve, institutional goodwill. That
simply is not the law.

At least insofar as it pertains to relations with the firm's
clients, a non-competition clause of the type the agreement
between Mr. Schneider and Wellington contains thus is a
particularly appropriate method for protecting employer
goodwill. Indeed, it is a kind of centripetal glue that helps
to retard the centrifugal tendencies inherent in the very
nature of a business engaged in providing professional
services.

The internal element of goodwill, expressly recognized

in Article XV, 8 s equally important. Wellington, like
many other organizations offering professional services
to sophisticated clients through highly skilled service
providers, is, buy its very nature, an association of
individuals who have the capacity to provide comparable
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services on their own. Moreover, successful execution of
Wellington's day-to-day functions depends, at least in
part, on formation of relationships of trust and confidence
between individual employees and Wellington clients.
Ultimately, therefore, Wellington's continued growth and
viability depend on nurturing close relationships between
its own employees and its clients and on maintaining its
own relationship with employees whom it has placed in
a position to form client relationships and necessarily
supported while those relationships formed and grew.

68 As stated in the findings, the Agreement says in part

that

the Managing Partners, acting by majority vote,
shall have the authority on behalf of the
Partnership to fairly and reasonably determine
whether the activities or proposed activities of the
withdrawn or removed Partner are appropriate or
constitute misappropriation or will adversely affect
the Partnership's good will (including especially
its relationships with its customers, clients and
employees) and its confidential and proprietary
business information.

Institutionally, maintaining that internal goodwill
produces an enterprise stable and vibrant enough to
provide current and prospective employees with a vision
of future returns handsome enough to warrant their
current investments of energy and insight. Maintaining
that internal goodwill promotes a willingness to share
information and strategies because it tends to create an
atmosphere in which employees believe that rewards flow
from their common enterprise and not from amassing
institutional information for wuse in entrepreneurial

adventures. ® And maintaining that internal goodwill
helps to prevent the kind of unseemly machinations
for acquisition of clients and employees the record in
this case demonstrates, machinations that, whatever their
success or lack of success, can only have a deleterious-
perhaps extremely deleterious-impact on common esprit

or morale. "’

69

As the facts found earlier reveal, almost 60% of Mr.
Schneider's annual compensation in the year before
he left came from firm profits, not from his own
individual performance. See p. 82, supra.

70

Mr. Schneider's alalysis of his activity's “harm” to the
Partnership solely in terms of avoidable lost income
thus is, to say the least, unduly crabbed.

WESTLAW

Mr. Schneider's contention that, whatever the
Agreement's validity generally, it cannot possibly have
preserved any internal or external goodwill here because
all three of the clients who joined him at his new
firm said that they would have left Wellington in any
event. I am unpersuaded by that contention chiefly for
three reasons. First, the findings establish that a certain
percentage of Wellington clients depart every year and
that a certain percentage sign on for the first time. Unlike
these departures, those accustomed and expected ebbs and
flows in the client base create what are, and necessarily are
viewed as, common losses and common gains. They do not
create the perception or the fear that one's colleagues may
be privateers waiting for an opportune moment to set sail

with clients, if not in tow, at least following close behind.

*44 Second, the findings in this case show how the
difference between solicitation and non-solicitation and
the difference between unconditional and conditional
departure from Wellington can be just as metaphysical
in fact as the Appeals Court has opined that they may
be in theory. Alexander & Alexander, Inc. v. Danahy,
supra, 21 Mass.App.Ct. at 499, 488 N.E.2d 22. All three
clients who joined Mr. Schneider at his new firm knew
he was available to take their business before they said
that they were leaving Wellington. And Mr. Schneider's
conventions and understandings about disclosing future
plans only in response to specific questions do not
transform his clear solicitations into some kind of a benign
serendipity.

Third, even if solicitation were stripped away, the findings
made here demonstrate precisely why an agreement like
this one may be particularly necessary for a business
like Wellington. Wellington hired Mr. Schneider when
he was inexperienced. Wellington trained Mr. Schneider
and provided a forum for his considerable talent and
skills to flourish. Wellington exposed him to clients
and encouraged him and them to form a tightly knit
relationships. While they did so, Wellington provided
the support that was essential for those relationships to
flourish. Wellington did all of that because that is how its
business, and all successful businesses like it, work. And
when Mr. Schneider reached a point where he thought
that the relationship between himself and the clients he
was serving was strong enough that at least some of them
would go with him when he left, that is precisely what he
did. Surely an employer's effort to prevent that result, if
otherwise reasonable, is entirely legitimate.
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3. Public policy.

Finally, decided cases customarily state that a covenant
not to compete is enforceable to the extent it is consonant
with the public interest. E.g., Alexander & Alexander,
Inc. v. Danahy, 21 Mass.App.Ct. 488, 501, 488 N.E.2d

22 ( 1986).71 I am persuaded that public policy would
not be ill-served by enforcing this agreement to the
extent that it prohibits Mr. Schneider from providing
investment advisory services to Wellington clients. Insofar
as the parties are concerned, the agreement is, as I
have now repeatedly stated, part of the relationship
between two sophisticates. There was no coercion here, no
overreaching and no preying on the economic needs of the
powerless or ill-informed.

71

Decisions typically have considered the “public
interest” when determining whether and to what
extent to enforce non-competition agreements and I
shall do so as well. One may well wonder, however,
whether the “public interest,” often difficult for a
single individual to identify and apply, ought to
have a significant role in judicial analysis of these
kinds of agreements, cf., e.g., Bank of New England,
N.A. v. Mortgage Corporation of New England, 30
Mass.App.Ct. 238, 567 N.E.2d 961 (1991), or whether
the Legislature is instead in the best position to
determine where that interest lies and to create a
mechanism for its enforcement. Cf., e.g., G.L. c. 112,
§ 12X.

Mr. Schneider claims that clients have a right to insist on
the portfolio manager of their choice, a right that would
be adversely affected by enforcement of agreements such
as this one. Moreover, he contends, that right should be
given particular support when the clients are themselves
fiduciaries for large funds that hold and manage pension
and other funds for numerous individuals. To the extent
that Mr. Schneider has standing to make it, however,
that claim is undercut, if not eviscerated, by the fact
that Wellington's contracts with the three, like the vast
majority of Wellington's contracts with all of its clients,
provided for termination by either side on 30-days
notice. Had Wellington exercised that power and had
Mr. Schneider elected to stay at Wellington following
Wellington's exercise of that power, none of the clients
would have had any right whatsoever to insist on the

portfolio manager of their choice. 72 Mr. Schneider's
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current contracts with all three contain similar provisions.
He, too, thus is free to tell them that they have thirty days
to leave and, if he does so, they have no right to say “no.”

72

The same can be said of the argument Mr. Schneider
makes on the basis of Wellington's fiduciary
obligation to its clients, again assuming his standing
to raise that argument. The fiduciary relationship
between Wellington surely existed while the contract
between Wellington and each client was in effect.
The fiduciary relationship, however, contemplated
termination on 30-days notice. Once terminated,
some fiduciary traces no doubt remained but no case
Mr. Schneider has cited or of which I am aware
suggests that those traces were strong enough to
pull apart an otherwise valid agreement between
Wellington and Mr. Schneider. My conclusions in this
regard are designed solely to deal with and decide Mr.
Schneider's claim that the agreement should not be
enforced, here or generally, because of the fiduciary
nature of the relationship between Wellington and
its clients. Questions whether any Wellington client
suffered harm because Wellington did not tell the
client about the non-competition provisions in the
Partnership Agreement and, if so, whether the client
has any recourse are simply not before me.

*45 More broadly, there is no suggestion in the record
or in argument that there is a limited national pool of
talented, energetic and able portfolio managers who are
capable of producing high yields in a manner that blends

with a client's overall investment objectives. 3 Moreover,
the relationship between a fund manager and investment
advisor, although necessarily a relationship requiring trust
and confidence, does not typically produce or require
the kind of intimacy that typically attending the doctor-
patient and lawyer-client relationships and even, perhaps,
the relationship an investment advisor and an individual.

73

Indeed, this record shows that, if the results are
favorable enough, clients are prepared to change
their overall investment mix, if not their investment
approach, to accommodate those results and the
manner in which they are achieved.

More difficult is Mr.
Wellington should not now be able to enforce the non-

Schneider's contention that

competition agreement in a manner that prohibits his
provision of investment advisory services to Russell, URS
or RJR because Wellington misled all three with respect
to its intentions after his departure. Again assuming his
standing, the argument is difficult because, before Mr.
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Schneider was discharged, Wellington clearly did not tell
any of the three about the non-competition agreement's
existence. Indeed, it consciously structured its approach
to all three in a manner designed to assure them that they
could do as they chose with their funds after Mr. Schneider
departed. Wellington did so because it hoped to reach an
understanding with Mr. Schneider that would allow it to
keep mail covered with velvet. Wellington did so, however,
at a time when it knew the clients were indeed thinking
about where to go after Mr. Schneider's departure.

Russell, of course, entered its contracts with an eye toward
doing so before an injunction could issue and RJR knew
when it entered its contract that Wellington was planning
to seek injunctive relief. More important, though, are two
other impediments to Mr. Schneider's successful use of the
argument he has made about Wellington's conduct.

First of all, there can be no doubt that Mr. Schneider
knew from the outset about Wellington's view's regarding
Article XV. Indeed, his understanding of Wellington's
seriousness was a motivating force in the clandestine
manner in which he went about his preparations for
the new venture and in the vague responses he gave to
Wellington about his future plans. Knowing Wellington's
purpose and approach to the Agreement's terms at a
time when he was informing all three clients of his
ability to accept their business, he clected not to tell
them of Wellington's clearly-expressed position. Insofar as
protection of the client's interests is concerned, then, Mr.
Schneider and Wellington are in the same position.

Secondly, if one assumes that Wellington's early disclosure
of its intention to hold Mr. Schneider to the terms
of the Partnership Agreement would have dissuaded
each of them from transferring their business to Mr.

Schneider's new firm, 7% then the harm to them was their
involvement in a new relationship from which they could
be involuntarily terminated on thirty days notice. An
injunction that takes account of that termination period
thus will deal with any harm caused by a Wellington's lack

of candor for which money is no adequate remedy. 75

74 That assumption is necessary for Mr. Schneider's
argument to have any force but it is an assumption
nonetheless because, on this record, I am not
persuaded one way or the other about its truth.
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I recognize that someone could argue that the
consequences of issuing an injunction now would be
the disruptive impact of a second move where, if one
assumes that a full disclosure by Wellington would
have led the clients to go to someone other than Mr.
Schneider initially, only one move would have been
necessary. I make no judgment on that argument's
validity or on whether some claim for damages for the
monetary cost of the additional disruption is viable.

C. OTHER CONSIDERATIONS

1. Preparatory Efforts

*46 Citing Meehan v. Shaughnessy, 404 Mass. 419, 435,
535 N.E.2d 1255 (1989), Augat, Inc. v. Aegis, Inc., 409
Mass. 165, 172, 565 N.E.2d 415 (1991) and Chelsea Indus.,
Inc. v. Gaffney, 389 Mass. 1, 10, 449 N.E.2d 320 (1983),
Mr. Schneider argues that he was perfectly free to make
preparatory efforts to leave Wellington without disclosing
to his partners what those efforts were and without
violating his fiduciary duty to them in the process. He

is correct. /% This is not a record, however, that reflects
benign preparation and nothing more. Moreover, “[a]
partner has an obligation to ‘render on demand true and
full information of all things affecting the partnership to
any partner.” > Meehan v. Shaughnessy, supra, 404 Mass.
at 436, 535 N.E.2d 1255. Mr. Schneider surely did not do
that. Most important, however, none of the cited cases,
nor any other of which this court is aware, places an
imprimatur on secret preparations to violate an agreement
to which one is bound both by contractual and fiduciary
ties. That, too, however, is exactly what happened here.

76

It is, however, somewhat ironic, that, in an era where
a broad duty of good faith and fair dealing exists
between contractual adversaries, see, e.g., Anthony's
Pier Four, Inc. v. HBC Associates, 411 Mass. 451,
471-473, 583 N.E.2d 806 (1991); G.L. c. 93A, §
11, we view clandestine preparations for departure
as fully consistent with the fiduciary ties that exist
between those bound together in ostensibly common
cause. Among other things, such preparations are
never fully secret and inevitably produce, if not the
manipulative excesses this record demonstrates, at
least some disruptions of a type that usually spring
from the shadowy places where secrecy and intrigue
are breeding.
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2. Wellington Payments

Mr. Schneider next argues that no injunction should
issue because Wellington failed to pay him the merit
compensation he was entitled to receive for 1996 and failed
to pay him the incentive compensation to which he was

entitled for the last six months of 1996. /7 The amount of
the merit payment, however, was left by the Partnership
Agreement to the discretion of the Managing Partners. As
with all discretionary judgments, the Managing Partners
were required to use good faith and to be reasonable. I am
of the opinion that their conclusion to award zero merit
compensation to one who clearly breached a material
provision of an Agreement to which he was bound by
fiduciary ties and deceitful about his doings was neither

.. T
unreasonable nor an exercise in bad faith. ’®

77

As to the latter, the record was clear that Mr.
Schneider had not, by the time of trial, received any
payment of incentive compensation for the last six
months of 1996. Unlike the Wellington judgment
regarding a merit payment, however, the record does
not suggest that Wellington had made a final decision
that it would make no incentive payment and the
record is silent regarding what, if anything in that
regard, occurred after the trial concluded.

78

For the same reasons, I reject Mr. Schneider's
contention that his expulsion from the partnership
was an exercise in bad faith. Procedurally, the process
was fair and Mr. Schneider had a full opportunity to
have his say. Even if one puts to one side the assumed
votes of the Managing Partners-and there is no reason
to do so-there is not a scintilla of evidence that the
44 other partners (out of 52) who thereafter voted for
his expulsion did so for any reason other that their
judgment about the severity of his malefactions.

The matter of incentive compensation raises different
issues. I have found that that compensation was
determined by matching Mr. Schneider's performance
against the S & P 500 or the Russell 1000 index in a fashion
that, while not fully disclosed by the record, was essentially
mechanical. Moreover, his incentive compensation took
account of performance over the preceding year as well as
some prior years.

“A material breach of contract by one party excuses

the other party from performance as matter of law.”
Hastings Associates, Inc. v. Local 369 Building Fund, Inc.,
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42 Mass.App.Ct. 162, 171, 675 N.E.2d 403 (1997). That
principle follows from the principle that a material breach
entitles the non-breaching party to treat the contract
as having ended. Clearly, Mr. Schneider committed a
material breach of his contract with Wellington by
accepting business the contract prohibited him from
accepting. His breach occurred before the incentive
payment from Wellington was due. Wellington therefore
was not in breach of the contract by failing to make that
payment to him.

When one seeks specific performance of a contract,
however, one seeks to treat the contract not as terminated
but as a living document that governs the relationship
between the parties to it. As a general rule, therefore,
one who seeks specific performance of an agreement
must perform his or her obligations under the same
agreement. Some cases appear to say that the party
seeking specific performance must have performed fully
by the time he or she seeks specific performance. See, e.g.,
A.B.C. Auto Parts, Inc. v. Moran, 359 Mass. 327 331,
268 N.E.2d 844 (1971). On closer examination, however,
actual performance is not required, see, e.g., Rigs v. Sokol,
318 Mass. 337, 344, 61 N.E.2d 538 (1945), and a more
complete statement of the rule is that the court may refuse
specific performance

*47 if a substantial part of the agreed
exchange for the performance to be
compelled is as yet unperformed and
its concurrent or future performance is
not well secured to the satisfaction of
the court.

Morad v. Silva, 331 Mass. 94, 99, 117 N.E.2d 290 (1954)
quoting Restatement of Contracts § 373. 7

79

The same concept appears, in somewhat greater
detail, in Restatement (Second) of Contracts § 363.

Here I am of the opinion that equity will be served if
injunctive relief is conditioned on Wellington's payment
to Mr. Schneider of the incentive compensation to which
the contract entitled him for the last six months of 1996
together with interest at the judgment rate for the period
after the time the payment should have been made until
the time it is made.
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Mr. Schneider also argues that Wellington has failed
to pay to him the withdrawal amounts provided by
Article XIV of the Partnership agreement and that failure,
too, precludes injunctive relief. Clearly, the withdrawal
payments are closely tied to the non-competition
agreement and Mr. Schneider is therefore not entitled to
any payment for the period during which he has been
providing investment advisory services to Wellington's
former clients. As to future payments, however, the
analysis just concluded is equally applicable and injunctive
relief will be conditioned on Wellington's payment of the
amounts Article XIV requires commencing with the date

on which the injunction becomes effective. 80

80 Arguably, the payments specified in Article XIV

were designed as compensation for observance of
all of the non-competition provisions of Article XV.
Similarly, Wellington's obligation to pay incentive
compensation is dependent on Mr. Schneider's
performance, or tender of performance, of all of
his contractual obligations. For the reasons stated
earlier, there will be no specific enforcement of
the provisions of the Agreement prohibiting all
competition for three years. I have no reason
to believe that Mr. Schneider will voluntarily
comply with those provisions in the future. Neither
the payment provisions found in Article XIV
nor the incentive component of Mr. Schneider's
compensation can be severed or segregated in any
realistic fashion and thus the full amount will be
required as a condition of providing injunctive relief.

3. Good Faith Negotiations

Mr. Schneider argues that injunctive relief should be
denied because the Managing Partners failed to negotiate

in good faith a waiver of the provisions of Article XV. 81
As the findings, demonstrate, however, the negotiations
never progressed beyond the question of whether Mr.
Schneider could provide services at his new firm to
clients he had had at Wellington. Without any negotiation
at all, Wellington was prepared to separate general
competition from continued service to Wellington clients.
Mr. Schneider, though, was unwilling to consider any
arrangement that prohibited him from continuing to deal
with his Wellington clients. Surely, good faith negotiation
did not require Wellington to capitulate on its most

important point. 82
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81

Subsumed in that argument is his contention that
they failed to reach a good-faith determination that
his competitive efforts would result in harm to
Wellington. As stated earlier, his view of “harm” is
unduly narrow. See n. 70, supra. His contention that
they made no good faith determination regarding
harm to Wellington, perhaps proceeding from
an unduly narrow premise, overlooks a principal
consideration on which Article XV was founded.
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In that regard, Mr. Schneider appears to argue
that the words “fair and reasonable” found at two
points in Article XV take some of the starch from
the unconditional prohibitions that Article contains
and consequently permit some of the activities
the Article states that it bans. That is not the
formula the Article contains. Under Article XV's
plain terms, the prohibited activities are prohibited
unless the Managing Partners make a good faith
determination that they will do no harm and thus
should not be. I have found and concluded that the
Managing Partners acted in good faith and, so acting,
concluded that Mr. Schneider's activities collided with
Wellington's fundamental interests.

4. Balancing Interests

Finally, both sides have discussed the concept of balancing
harms and of whether irreparable harm would or would
not flow from issuance of an injunction. I have made
findings on that score. In the last analysis, however, the
relief Wellington seeks amounts to specific performance
of a contractual undertaking.

Specific performance is not a matter
of absolute right. It ought not to be
granted if it will result in imposing an
undue hardship upon one party to an
agreement or permit the other party to
obtain an inequitable advantage. On
the other hand, agreements are made
to be performed, and relief should
be given in the absence of special
circumstances showing that it would be
inequitable to do so.
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Freedman v. Walsh, 331 Mass. 401, 406, 119 N.E.2d
419 (1954). Accord Greenfield Country Estates Tenants
Ass'n, Inc. v. Deep, 423 Mass. 81, 90, 666 N.E.2d 988
(Mass.1996).

*48 There is no such inequity here. “[Tlhe task
of quantifying the consequences of violating a
noncompetition clause is a particularly difficult and
elusive one.” Kroeger v. The Stop & Shop Companies, Inc.,
supra, 13 Mass.App.Ct. at 322, 432 N.E.2d 566. Accord,
Wells v. Wells, supra, 9 Mass.App.Ct. at 328, 400 N.E.2d
1317. The Agreement was clear and freely entered. The
Agreement protects and preserves important interests.
Wellington made its position regarding enforcement clear
to Mr. Schneider from the outset. An injunction, in my
view, should enter.

ORDER

In light of the foregoing, it is hereby ORDERED that
judgment enter

1. Prohibiting defendant Arnold C. Schneider, III,
from directly or indirectly providing investment advisory
services, in form or in substance, to any person or entity,
including, but not limited to, The Utah State Retirement
Board, The Frank Russell Trust Company, The Frank
Russell Investment Company and RJR Nabisco, Inc.,
who or which was a client of Wellington Management
Company, or its affiliates, on July 12, 1996, provided that
this injunction (A) shall not be effective as to any person
or entity as to whom Mr. Schneider is currently providing
such services until April 17, 1998 and (B) shall expire on
July 11, 2001.

2. Requiring plaintiffs, Duncan M. McFarland, Robert
W. Doran, John R. Ryan and Paul D. Kaplan, their
successors and assigns, to authorize and effect payment to
Mr. Schneider from the funds of Wellington Management
Company (A) the amount of incentive compensation for
the period July 1, 1996 through December 5, 1996, that
Mr. Schneider would have received had he remained a
partner of Wellington Management Company together
with interest on said sum at the rate of 12% per annum
from the date on the payment would in the ordinary
course have been made until the date payment is made
and (B) of an annual sum calculated in accordance with
the terms of Article XIV of the Partnership Agreement for
the ten year period following December 5, 1996 provided
that no such payment shall be required for any potion
of such period before the earliest of (i) April 17, 1998 or
(i1) any subsequent date on which Mr. Schneider actually
ceases to provide investment management services to
persons or entities who or which were clients of Wellington
Management Company, or its affiliates, on July 12,

1996. %3
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I recognize that Wellington has a claim for damages
against Mr. Schneider and that he has a claim for
damages against Wellington. In view of all of the
circumstances, [ am of the opinion that the injunction
should issue on the condition just stated and that no
portion of the required payments should be withheld
or escrowed against the possibility of a future damage
award.

All Citations

Not Reported in N.E.2d, 11 Mass.L.Rptr. 704, 1998 WL
136133
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