July 28, 2026


Sent by email to:
Commissioner Robbie Goldstein
Massachusetts Department of Public Health
Reg.Testimony@mass.gov

Re: 	Comment on Proposed Regulations 140 CMR 2.00 — Medical Debt Reporting Requirements for Health Care Providers Licensed by Boards Within the Department of Public Health

Dear Commissioner Goldstein:

I am the Litigation Director at Health Law Advocates (HLA), a nonprofit organization that represents Massachusetts residents facing legal problems related to health care access and affordability, including medical debt, although I send this comment in my individual capacity only. This comment draws on my 12 years of legal experience, in which I have regularly represented consumers in litigation that turned on the meaning of statutes and regulations.

I generally support the proposed regulations, though I think they could be improved. To that end, I suggest changes to improve clarity and precision (in line with my understanding of proposed provisions’ intended meanings) and to close off potential loopholes. The suggested changes are set forth in the enclosed version of the proposed regulations downloaded from the Department’s website, in which my suggested additions and deletions are presented in redline and explained in comments appearing in the right-hand margin.

Thank you for your and the Department’s leadership in proposing these regulations. I look forward to seeing the final version.

Sincerely,

/s/ Andrew Kirtley

Andrew Kirtley, Esq.
70 Franklin Street, Suite 500, Boston, MA 02110

Enclosure


140 CMR: DEPARTMENT OF PUBLIC HEALTH BOARDS
140 CMR 2.00:	REQUIREMENTS APPLICABLE TO ALL HEALTH CARE PROVIDERS LICENSED BY BOARDS WITHIN THE DEPARTMENT OF PUBLIC HEALTH 
Section
2.01: Purpose
2.02: Definitions
2.03: Requirements
2.04: Waivers
2.05: Severability

2.01: Purpose
140 CMR 2.00 sets forth requirements applicable to all licensees subject to licensure by the professional licensing boards overseen by the Department of Public Health. 

2.02: Definitions
Health care facility. An individual, partnership, association, corporation, or trust, or any person or group of persons that employs health care providers—, including, but not limited to, any hospital, clinic, convalescent or nursing home, charitable home for the aged, community health agency, substance use disorder treatment program, or pharmacy or other provider of health care services— that is licensed, or subject to licensing by, the Department of Public Health. This definition includes a health care facility’s agents and predecessors in interest. 	Comment by Andrew Kirtley: The suggested edits are for clarity, including making clearer the “licensed or subject to licensing by the DPH” language refers back and applies to all the entity types listed at the beginning of the definition. The addition of “but not limited to” (which mirrors the use of the same phrase in the definition of “health care provider”) makes it unnecessary to include the language “or other provider of health care services,” which phrase also seems desirable to delete because it introduces potential confusion by appearing to refer to a “health care provider” when in fact it refers to a “health care facility.”	Comment by Andrew Kirtley: Although an agent’s actions are generally imputed to its principal, the added final sentence is intended to make 100% clear that a health care facility will be deemed responsible if its agent (e.g., a collection agency) violates this regulation, and thus the facility should take appropriate actions to monitor and otherwise ensure its agent’s compliance with this regulation. The final sentence also includes “predecessors in interest” to make clear that an acquisition or even minor corporate reorganization does not extinguish liability for the predecessor’s violations of this regulation, or end the successor’s legal self-interest in stopping the harm of those prior violations (e.g., working to undo prohibited credit reporting committed by a predecessor). 
Health care provider. An individual who is a licensed health care provider under the provisions of chapter 111J or 112— including, but not limited to, registered nurses, licensed practical nurses, advanced practice registered nurses, physicians, physician assistants, chiropractors, dentists, occupational therapists, physical therapists, optometrists, pharmacists, podiatrists, psychologists, social workers, and licensed alcohol and drug counselors—, or any other health care providerindividual who performs provides or has performed provided health care related services for and under the control of a health care facility. This definition includes a health care provider’s agents and predecessors in interest.	Comment by Andrew Kirtley: The suggested edits are to prevent a definition infinite feedback loop (i.e., using the term “health care provider” within the definition for “health care provider”) and to increase simplicity by replacing the verb “perform” with the more obviously appropriate verb “provide” (i.e., a health care provider “provides” health care services, it’s right there in the name). The final sentence is suggested for the same reasons as stated in the prior comment regarding the definition of “health care facility.”
Health care services. This term has the same meaning as set forth at M.G.L. c. 176O, s. 1.	Comment by Andrew Kirtley: The phrase “health care services” appears undefined in the definitions of “health care facility” and “health care provider,” and it appears defined in the definition of “medical debt” (“...health care services as defined in M.G.L. c. 176O, s. 1”). This suggested edit seeks to define the term the same throughout the regulation.

Medical debt. Any monetary debt incurred or any monetary obligation owed directly by an individual to a health care provider or health care facility for the payment of money arising out of any agreement or contract, express or implied, for the provision of health care services as defined in M.G.L. c. 176O, s. 1.	Comment by Andrew Kirtley: The suggested edits are for simplicity and clarity, and to remove the requirement that medical debt arise out of an “agreement or contract, express or implied.” While the provision of health care services typically arises out of such an agreement or contract, the language seems unnecessary and could be argued to put beyond the scope of this regulation the reporting of medical debt recoverable only in an equitable action for quantum meruit (e.g., health care services provided to a person unable to consent, whether due to unconsciousness, lack of legal capacity, or some other reason), which by definition is a valid cause of action only when the parties never entered into an express or implied contract.  
2.03: Requirements

(1) No health care provider or health care facility shall report or cause to be reported any portion of medical debt to a consumer reporting agency, as defined in M.G.L. c. 93, s. 50.	Comment by Andrew Kirtley: This language makes clear that health care providers/facilities cannot cause others to report medical debt, even if the providers/facilities themselves scrupulously refrain from doing so.
(2) All contracts executed on or after January 15, 2027, between debt collectors and health care providers or health care facilities for the purchase or collection of medical debt, must contain a provision that prohibits the contracting parties and their agents fromthe reporting, or causing to be reported, of any portion of medical debt to a consumer reporting agency, as defined in M.G.L. c. 93, s. 50.	Comment by Andrew Kirtley: The suggested edits are for increased specificity and clarity.
(3) All Ccontracts executed prior to January 15, 2027, with a contract term that extends beyond April 15, 2027, must be terminated or amended to include a provision that prohibits the contracting parties and their agents from reporting, or causing to be reported,the reporting of any portion of medical debt to a consumer reporting agency, as defined in M.G.L. c. 93, s. 50, by April 15, 2027.	Comment by Andrew Kirtley: The suggested edits are to harmonize with the language of subsection 2 (i.e., both subsections now begin “All contracts…”) and for clarity.
(4) Failure to comply with the requirements of this regulation is a violation of M.G.L. c. 93A. The Department of Public Health may refer allegations of violations of this section to the Office of the Attorney General.
(5) Nothing contained herein in this regulation shall prohibit, preempt, limit, or reduce any individual from pursuing rights and remedies available pursuant to M.G.L. c. 93A.	Comment by Andrew Kirtley: The suggested edit removes ambiguity as to whether “herein” means “in this section” or “in this regulation.”	Comment by Andrew Kirtley: The original language (i.e., not “prohibit[ing]” pursuit of 93A “remedies”) could be read as very narrow—much more narrow than I assume is intended. The suggested edit broadens the language in line with what appears the purpose of this subsection (i.e., not reducing any individual rights or remedies under 93A).
2.04:   Waivers 
The Commissioner may waive the applicability to a particular health care facility or health care provider of one of more of the requirements imposed by 140 CMR 2.00 if (A) the health care facility or health care provider provides to the Commissioner a written request that identifies the requirements for which it seeks a waiver and documentation supporting its request, and (B) with respect to each requirement waived, the Commissioner makes a written upon finding that : 
(A) Ccompliance would cause undue hardship to the health care facility or health care provider; and
(B) The health care facility or health care provider provides to the Commissioner written documentation supporting its request for a waiver. The Commissioner shall make available to the public, by reasonably prompt publication on the Department’s website, a copy of all written requests and written findings made pursuant to this section. 	Comment by Andrew Kirtley: The proposed addition of this final sentence is a basic public transparency measure that saves the Department from the potential negative optics of appearing to “hide” waivers or do “secret” waivers. It imposes minimal burdens on the Department, especially if one considers that promptly publishing such documents on the Department website could result in the Department needing fewer resources to process public records requests for waiver documents.

2.05:   Severability 
The provisions of 140 CMR 2.00 are severable, and if any provision shall be in violation of any Federal rule or regulation or any Federal or Massachusetts law, such provision shall be null and void, and such violation shall not affect or impair any of the remaining provisions. 
REGULATORY AUTHORITY:   M.G.L. c. 13, §§ 10, 10A, 90, 105, 108; c. 112, §§ 2 through 9B, 9F, 17A, 23M, 23Z, 42A, 43, 67, 73F, 74, 79, 90, 199, 202, 212, 268, 292.
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