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home. . .’ are non-countable. MassHealth regulations contained in CMR 130.515.001 
do not define ‘appertaining.’ 
 
If a definition provided under a state regulation is unclear, the state must turn to Social 
Security regulations (the POMS) for clarification. Furthermore, pursuant to 42 CFR 
435.201, state Medicaid eligibility requirements cannot be more restrictive than the 
federal income and asset rules. Therefore, federal rules must be consulted. 
 
In determining the resources of an individual and any eligible spouse, 20 CFR 
416.1210, Security Act Section 1613(a)(1), and 42 U.S.C. §1382b(a)(1) exclude ‘the 
home (including the land appertaining thereto)’ and POMS Section S1 01130.100 (The 
Home Exclusion) excludes ‘an individual’s home,’ which includes ‘not only the plot of 
land on which the home is located, but also [applies] to any adjoining land. Land that 
adjoins the home plot is land not completely separated from the home plot by land in 
which neither the individual nor his or her spouse has an ownership interest.’ It does 
not matter if the home was obtained at a different time from the rest of the real 
property, there is more than one document of ownership (e.g. separate deeds), or if the 
holdings are assessed and taxed separately. 
 
The land at issue, , is appertaining to [the appellant’s] principal residence and 
is not separated from the home plot by land in which [the appellant] does not have an 
ownership interest. Therefore, it is non-countable and it is not appropriate nor 
necessary for [the appellant] to execute an Agreement to Sell as a condition of 
eligibility. 

 
(Id., pp. 2-3)6 
 
At hearing, the appellant’s attorney, who appeared by telephone, asked the MassHealth 
representative how she defines “appertaining to,” as that term is used in the MassHealth regulation. 
The MassHealth representative responded that she “Googled” the definition of “appertaining,” and 
that she understands that it means “supportive of the function of the primary residence.” The 
appellant’s attorney stated that when MassHealth regulations do not explicitly define a term, as 
here, MassHealth is required by law to consult the POMS, not Google. The appellant’s attorney 
asserted that pursuant to the former, “appertaining to” is synonymous with contiguous, adjoining, or 
connecting. To her legal brief, the appellant attached a copy of a plot plan of the two parcels at 
issue, reflecting that the parcels are contiguous, and not separated by land owned by another person 
or entity (Testimony, Exh. 6). 
 
The appellant’s attorney asserted that it does not matter what use is made of the real estate of  

 as it is clear that the site is appertaining to the principal residence next door (Testimony). 

                                            
6 POMS is an acronym for the Social Security Administration Program Operations Manual System.  
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To our family, . . . was always a part of our home. [The appellant’s] 
grandchildren would spend time there during the summer riding their bikes, playing on 
the tire swings and helping  plant in the large garden areas and pumpkin patches 
that were on the property. 
 
The garage at  has been in disrepair for at least 10 years. It cannot be utilized 
as the roof is collapsed and it is not safe to enter the building. Various pieces of 
machinery and equipment have been towed to the property, however the equipment is 
not functional. . . . 

 
(Ex. 8B) 
 
The appellant’s attorney also submitted a number of photographs of  (Exh. 8C). 
 
On or about January 24, 2022, the MassHealth representative sent e-mail correspondence to the 
hearing officer and the appellant’s attorney seeking clarification of how the appellant’s assets were 
spent down (Exh. 9). The appellant’s attorney responded via e-mail on January 25, 2022 (Exh. 10). 
On January 26, 2022, the MassHealth representative sent e-mail correspondence to the hearing 
officer and the appellant’s attorney confirming that MassHealth agrees that the appellant now has 
less than $2,000.00 in total assets in both  accounts (Exh. 11). 
 

Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. The appellant is over 65 years old, and has resided in a nursing facility since , 
 (Testimony, Exh. 5). 

 
2. The appellant filed an application for MassHealth long-term care benefits on September 21, 

2021 (Id.). 
 

3. The appellant is seeking a MassHealth coverage for her nursing facility stay beginning on 
June 19, 2021 (Id.). 
 

4. The appellant stated on her MassHealth application that she has an intent to return home 
(Testimony). 

 
5. MassHealth is not counting the appellant’s principal residence in her eligibility 

determination, but is counting real estate located at , that MassHealth 
states does not appertain to the principal residence located next door (Testimony, Exh. 5, 
Exh. 1). 
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6. The appellant owns two bank accounts located at , which, when combined, 
contained in excess of $2,000.00 in assets as of November 26, 2021 (Exh. 1, Exh. 5). 
 

7. By notice dated November 26, 2021, MassHealth notified the appellant in writing that it 
denied her MassHealth application due to excess assets (Exh. 1). 
 

8. The appellant filed a timely appeal of this decision with the BOH on December 17, 2021 
(Exh. 2). 
 

9.  the appellant’s late husband, and his brother obtained the property at in 
December of 1955 (Exh. 8B). 
 

10.  was deeded from  and his brother to  and the appellant in 1980 (Id.). 
 

11. A garage located at  was used for commercial purposes beginning in 1978, and 
ceased being used as a commercial property in about 1998 (Id.). 
 

12. The garage at  is in disrepair, no one lives there, and the site is used for storage of 
junked vehicles (Testimony, Exh. 6, Exh. 8B). 
 

13. The appellant receives no business or other income from  
 

14.  is contiguous with the appellant’s principal residence next door; there is no real 
estate owned by another person or entity separating the plots (Exh. 6). 
 

15. The appellant continues to own both her principal residence and  and, in 2013, 
recorded a Declaration of Homestead covering both (Exh. 6). 
 

16  has a fair-market value of $267,500.00 (Testimony). 
 

17. Following the appeal hearing, during a record-open period, the appellant paid the nursing 
facility $8,525.08, and thus reduced total assets in her  accounts to less than 
$2,000.00 (Exh. 8A, Exh. 11). 
 

Analysis and Conclusions of Law 
 
MassHealth regulations at 130 CMR 520.016(A) state in relevant part: 
 

Institutionalized Individuals. The total value of assets owned by an institutionalized 
single individual or by a member of an institutionalized couple must not exceed 
$2,000.   

… 
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Regulations at 130 CMR 515.001 et seq. do not define “appertaining to.” However, as urged by 
the appellant’s attorney, the POMS does provide subregulatory guidance on this issue. In 
particular, POMS Section S1 01130.100(A) (The Home Exclusion) (effective February 12, 2010) 
provides as follows: 
 

1. The home 
An individual’s home is property in which he or she has an ownership interest and 
that serves as his or her principal place of residence. It can include: 
• the shelter in which he or she lives; 
• the land on which the shelter is located; and 
• related buildings on such land. 
2. Principal place of residence 
An individual's principal place of residence is the dwelling the individual considers 
his or her established or principal home and to which, if absent, he or she intends to 
return. It can be real or personal property, fixed or mobile, and located on land or 
water. 

… 
 
See also, 20 CFR §§416.1210 and 1212. 
 
POMS Section S1 01130.100(B) (The Home Exclusion) also sheds light on the countability of land 
and buildings appertaining to the home, as follows: 
 

1. Exclusion of the home 
An individual's home, regardless of value, is an excluded resource. . . . 
2. Exclusion of the home includes land on which the shelter is located 
For purposes of excluding “the land on which the shelter is located” (see SI 
01130.100A.1), it is not necessary that the individual own the shelter itself. 
EXAMPLE:  If an individual lives on his or her own land in someone else's trailer, 
the land meets the definition of a home and is excluded. However, if the individual 
does not own the shelter, it is necessary to consider whether the shelter results in in-
kind support and maintenance (ISM) (e.g., rent-free shelter). For information on rent-
free shelter, see SI 00835.370. 
3. Exclusion of the home includes adjoining property and related buildings 
a. Land 
The home exclusion applies not only to the plot of land on which the home is 
located, but also to any adjoining land. Land that adjoins the home plot is land 
not completely separated from the home plot by land in which neither the 
individual nor his or her spouse has an ownership interest. 
Easements and public rights of way (e.g., utility lines, roads, etc.) do not 
separate other land from the home plot. 
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b. Buildings 
The home exclusion applies to all buildings on excluded land. 

… 
(Emphasis added) 
 
The above-referenced section of the POMS settles the issue of what land and buildings 
“appertain” to the principal residence. The appellant’s home is excluded from countability. Also, 
it is clear that  is land adjoining the appellant’s home, and is not completely separated 
from the home by land in which the appellant, a widow, does not have an ownership interest. The 
plot plan in evidence shows the parcels are contiguous. 
 
As to the garage at , POMS Section S1 01130.100(B), above, clarifies that any buildings 
on excluded land are also to be excluded from countability. Therefore, neither the parcel of land at 

, nor the garage located on it, are countable to the appellant, because they appertain to the 
appellant’s home. 
 
MassHealth’s decision to count the parcel and garage at  was erroneous. 
 
This portion of the appeal is APPROVED. 
 

Order for MassHealth 
 
Rescind notice of November 26, 2021. Do not count the land and building at  to the 
appellant. Establish MassHealth eligibility for the appellant as of June 19, 2021, if otherwise 
eligible. 
 
Inform the appellant of her coverage start-date in writing, without appeal rights. 
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Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, you should contact 
your MassHealth Enrollment Center. If you experience problems with the implementation of this 
decision, you should report this in writing to the Director of the Board of Hearings, Office of 
Medicaid, at the address on the first page of this decision. 
 
 
 
   
 Paul C. Moore 
 Hearing Officer 
 Board of Hearings 
 
cc:  Justine Ferreira, Appeals Coordinator, Taunton MassHealth Enrollment Center 




