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Action Taken by the Nursing Facility   
 
The skilled nursing facility intends to discharge the appellant from the facility to  

on 06/17/2025. 
 

Issue 
 
Has the nursing facility complied with relevant statutes and regulations in its planned discharge of 
the appellant? 
 

Summary of Evidence 

The appellant and the representatives from the nursing facility participated in the fair hearing by 
telephone.  The nursing facility was represented by  

 
The appellant appeared pro se.  Exhibits 1-4 were admitted into the hearing record. 

 
The nursing facility submitted a packet of documents prior to the hearing, including the appellant’s 
clinical record (Exhibit 4).  The clinical record contains a copy of an expedited discharge notice dated 
06/12/2025 from the nursing facility to the appellant informing him of its intent to transfer him to 

 on 06/17/2025 (Exhibit 4). 
 
The representatives from the nursing facility testified that the appellant was admitted to the facility 
in  from an acute care hospital.  He was admitted for short term rehabilitation after 
having a fracture of and a repair to his patella and ankle.  He participated in physical therapy and 
now no longer requires skilled nursing service, physical therapy, occupational therapy, or assistance 
with his activities of daily living.   
 
While the appellant has been in the skilled nursing facility, he has had three instances where the 
facility representatives determined the appellant is a safety concern for other individuals in the 
facility.  In one instance he was found smoking “crack” with medically compromised individuals in 
an area where the other residents were able to see him.  He was also found with drug paraphernalia 
on his person.  The nursing facility representatives testified that illegal drug use and possession are 
violations of the facility’s rules, and these activities pose a threat of danger to others in the skilled 
nursing facility.  The representatives cited a physician’s note in the clinical record that acknowledges 
the appellant’s behavior, that he no longer needs skilled nursing level of care, and that he may be 
discharged to the community (Exhibit 4, p.1).  The discharge plan is to transfer the appellant to the 

homeless shelter, where medical services can be provided.  He will be assessed there 
for services he may require in the community. 
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The appellant appeared at the fair hearing and testified telephonically that he “is a drug addict.”  He 
testified that his left ankle is “still healing” after it fractured.  He also testified that he believes he 
requires physical therapy.  The appellant testified that he lived “on the streets” prior to his hospital 
admission. 
 
The nursing facility representatives responded that the appellant was discharged from physical 
therapy services, and he does not have a doctor’s order for more services.  The representatives also 
cited the appellant’s medical records to show that he has been uncooperative in his care by choosing 
to miss medical appointments.   
 

Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. The appellant was admitted to the nursing facility in  from an acute hospital 
setting.  He was admitted for short-term rehabilitation following fractures and surgery to his 
leg (Testimony; Exhibit 4). 
 

2. Prior to his admission to the hospital, the appellant lived “on the streets” (Testimony; Exhibit 
4).   
 

3. When he was admitted to the facility, the appellant received physical therapy (Testimony; 
Exhibit 4).   
 

4. The appellant completed and was discharged from physical therapy in the skilled nursing 
facility (Testimony; Exhibit 4). 
 

5. The appellant is independent with his activities of daily living (ADLs), including bathing, 
dressing, mobility, toileting, and grooming (Testimony). 

 
6. Through a Notice of Intent to Discharge Resident with Less than 30 Days’ Notice (“discharge 

notice” or “notice”) dated 06/12/2025, the facility notified the appellant of its intent to 
discharge him to  on 06/17/2025.  The nursing facility 
indicated that the discharge is necessary because “the safety of the individuals in the 
facility is endangered due to the clinical or behavioral status of the resident” (Testimony; 
Exhibit 4).   
 

7. The appellant’s clinical record notes that the appellant was caught smoking crack with other 
residents and in the sight of other residents, and one instance when he was found to have 
drug paraphernalia on his person (Testimony; Exhibit 4). 
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8. The intended discharge location is a homeless shelter where the appellant’s medical care 
will be managed (Testimony; Exhibit 4). 
 

9. In support of the proposed discharge, the nursing facility representatives cited to a physician 
letter in the appellant’s clinical record, dated 06/23/2025, signed by a physician, , 
documenting that the appellant no longer has a clinical need for skilled nursing services and 
that his care can be managed in the community setting.  The letter also states how the 
appellant has been a “danger to others” in the skilled nursing facility (Testimony; Exhibit 4).  
 

10. The appellant appealed the discharge notice on 06/16/2025 (Testimony; Exhibit 2). 
 

11. On 06/24/2025, a fair hearing was held before the Board of Hearings (Testimony; Exhibit 3). 
 

Analysis and Conclusions of Law 
 
The federal Nursing Home Reform Act (NHRA) of 1987 guarantees all residents the right to advance 
notice of, and the right to appeal, any transfer or discharge initiated by a nursing facility.  MassHealth 
has enacted regulations that follow and implement the federal requirements concerning a resident’s 
right to appeal a transfer or discharge, and the relevant MassHealth regulations may be found in 
both (1) the Nursing Facility Manual regulations at 130 CMR 456.000 et seq., and (2) the Fair Hearing 
Rules at 130 CMR 610.000 et seq. 
 
The Fair Hearing Rules at 130 CMR 610.004 define a “transfer” as  
 
Transfer – movement of a resident from:  

(1) a Medicaid- or Medicare-certified bed to a noncertified bed;  
(2) a Medicaid-certified bed to a Medicare-certified bed;  
(3) a Medicare-certified bed to a Medicaid-certified bed;  
(4) one nursing facility to another nursing facility; or  
(5) a nursing facility to a hospital, or any other institutional setting.  
Movement of a resident within the same facility from one certified bed to another bed 
with the same certification does not constitute a transfer. 
 

The same regulation defines “discharge” as the removal from a nursing facility of an individual 
who is a resident where the discharging nursing facility ceases to be legally responsible for the 
care of that individual.  A “discharge” is defined in the same regulation as “the removal from a 
nursing facility of an individual who is a resident where the discharging nursing facility ceases to 
be legally responsible for the care of that individual.” 
 
MassHealth regulations at 130 CMR 456.701 provide in relevant part: 
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Notice Requirements for Transfers and Discharges Initiated by a Nursing Facility 
 

(A) A resident may be transferred or discharged from a nursing facility only 
when: 

(1) the transfer or discharge is necessary for the resident's welfare and 
the resident's needs cannot be met in the nursing facility; 
(2) the transfer or discharge is appropriate because the resident's health 
has improved sufficiently so that the resident no longer needs the services 
provided by the nursing facility; 
(3) the safety of individuals in the nursing facility is endangered; 
(4) the health of individuals in the nursing facility would otherwise be 
endangered; 
(5) the resident has failed, after reasonable and appropriate notice, to pay 
for (or failed to have the Division or Medicare pay for) a stay at the nursing 
facility; or 
(6) the nursing facility ceases to operate. 
 

(B) When the facility transfers or discharges a resident under any of the 
circumstances specified in 130 CMR 456.701(A)(1) through (5), the resident's 
clinical record must contain documentation to explain the transfer or 
discharge.  The documentation must be made by: 

(1) the resident's physician when a transfer or discharge is necessary 
under 130 C.M.R. 456.701(A)(1) or (2); and 
(2) a physician when the transfer or discharge is necessary under 130 CMR 
456.701(A)(4). 
 

(C) Before a nursing facility discharges or transfers any resident, the nursing 
facility must hand deliver to the resident and mail to a designated family 
member or legal representative a notice written in 12-point or larger type 
that contains, in a language the member understands, the following: 

(1) the action to be taken by the nursing facility; 
(2) the specific reason or reasons for the discharge or transfer; 
(3) the effective date of the discharge or transfer; 
(4) the location to which the resident is to be discharged or transferred; 
(5) a statement informing the resident of his or her right to request a 
hearing before the Division’s Board of Hearings including:  

(a) the address to send a request for a hearing;  
(b) the time frame for requesting a hearing as provided for under 130 
CMR 456.702; and  
(c) the effect of requesting a hearing as provided for under 130 CMR 
456.704;  
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(6) the name, address, and telephone number of the local long-term-care 
ombudsman office;  
(7) for nursing-facility residents with developmental disabilities, the 
address and telephone number of the agency responsible for the 
protection and advocacy of developmentally disabled individuals 
established under Part C of the Developmental Disabilities Assistance 
and Bill of Rights Act (42 U.S.C. § 6041 et seq.);  
(8) for nursing-facility residents who are mentally ill, the mailing address 
and telephone number of the agency responsible for the protection and 
advocacy of mentally ill individuals established under the Protection and 
Advocacy for Mentally Ill Individuals Act (42 U.S.C. § 10801 et seq.);  
(9) a statement that all residents may seek legal assistance and that free 
legal assistance may be available through their local legal-services office.  
The notice should contain the address of the nearest legal-services office; 
and  
(10) the name of a person at the nursing facility who can answer any 
questions the resident has about the notice and who will be available to 
assist the resident in filing an appeal.  

 
(Emphasis added.) 
 
Further, MassHealth regulations at 130 CMR 456.702 and 130 CMR 610.029 provide as follows: 
 

(A) The notice of discharge or transfer required under 130 CMR 456.701(C) 
must be made by the nursing facility at least 30 days prior to the date the 
resident is to be discharged or transferred, except as provided for under 130 
CMR 456.702(B). 
(B) Instead of the 30-day-notice requirement set forth in 130 CMR 456.702(A), 
the notice of discharge or transfer required under 130 CMR 456.701 must be 
made as soon as practicable before the discharge or transfer in any of the 
following circumstances, which are emergency discharges or emergency 
transfers. 

(1) The health or safety of individuals in the nursing facility would be 
endangered and this is documented in the resident's record by a 
physician. 
(2) The resident's health improves sufficiently to allow a more immediate 
transfer or discharge and the resident's attending physician documents 
this in the resident's record. 
(3) An immediate transfer or discharge is required by the resident's urgent 
medical needs and this is documented in the medical record by the 
resident's attending physician. 
(4) The resident has not resided in the nursing facility for 30 days 
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immediately prior to the notice. 
 
(Emphasis added.) 
 
Finally, MassHealth regulation 130 CMR 456.704 provides: 
 

(A) Appeals of discharges and transfers will be handled by the Division’s Board 
of Hearings (BOH). 
(B) Time Limitation on the Right of Appeal.  The date of request for a fair 
hearing is the date on which BOH receives such a request in writing.  BOH 
must receive the request for a fair hearing within the following time limits: 

(1) 30 days after a resident receives written notice of a discharge or 
transfer pursuant to 130 CMR 456.702(A); or 
(2) 14 days after a resident receives written notice of an emergency 
discharge or emergency transfer pursuant to 130 CMR 456.702(B); or 
(3) 14 days after a resident receives written notice of a transfer or 
discharge that is the result of a nursing facility’s failure to readmit a 
resident following hospitalization or other medical leave of absence. 

 
Also relevant to this appeal, an amendment to G.L. c. 111, §70E, which went into effect in 
November of 2008, states as follows: 
 

A resident, who requests a hearing pursuant to section 48 of chapter 118E, shall not be 
discharged or transferred from a nursing facility licensed under section 71 of this chapter, 
unless a referee determines that the nursing facility has provided sufficient preparation 
and orientation to the resident to ensure safe and orderly transfer or discharge from the 
facility to another safe and appropriate place.  

 
Through a notice dated 06/12/2025 the nursing facility seeks to discharge the appellant to a 
homeless shelter on 06/17/2025.  The basis of the notice is that the discharge is necessary 
because “the safety of the individuals in the facility is endangered due to the clinical or behavioral 
status of the resident.”  The appellant’s clinical record and a letter from the physician states that 
the appellant no longer requires skilled nursing level of care, that he no longer requires physical 
or occupational therapy, he is independent with ADLs. The doctor’s letter also cites to instances 
when the appellant was caught illegally using drugs and possessing drug paraphernalia.  The 
appellant did not deny the allegations, stating that he “is a drug addict.”  Therefore, the skilled 
nursing facility has met its regulatory burden of showing that the appellant engaged in behavior 
that endangers others in the facility. The Notice of Intent to Discharge the appellant meets the 
regulatory requirements set forth above.  Additionally, the nursing facility has provided evidence 
that appellant’s clinical record was appropriately documented. 
 
The proposed discharge location is to transfer the appellant to a homeless shelter, where the 
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appellant’s medical care will be managed.  The appellant does not want to be discharged because 
he believes his treatment has not concluded.  The clinical record states otherwise.  According to 
the documentation, the homeless shelter is a safe and orderly discharge location where the 
appellant will be able to access his medical care.   
 
Ideally, the appellant may find that another community setting may be more appropriate where 
his needs may be better met; however, the nursing facility has met its burden of providing the 
appellant with the appropriate notice and documenting his clinical record properly.  Additionally, 
because the appellant is independent with ADLs and has no skilled nursing needs; the discharge 
plan meets the above statutory requirements.  Thus, the nursing facility may discharge the 
appellant pursuant to the 06/12/2025 discharge notice.  Accordingly, this appeal is denied. 
 

Order for the Nursing Facility 
 
Proceed with discharging the appellant as planned pursuant to regulations. 
 

Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
   
 Marc Tonaszuck 
 Hearing Officer 
 Board of Hearings 
 
 

 
 

 
 
 
 




