COMMONWEALTH OF MASSACHUSETTS 

DEPARTMENT OF TELECOMMUNICATIONS & ENERGY

CABLE TELEVISION DIVISION

MEDIAONE OF MASSACHUSETTS, 
)

INC., AT&T CORP., and


) 

AT&T COMCAST CORPORATION, 
)







)




Appellants,

)







)

Docket No.  CTV 02-12



v.



)














)

TOWN MANAGER OF THE

)

TOWN OF BARNSTABLE


)







)




Appellee.

)







)

PETITION FOR APPEAL
AND CLAIM FOR ADJUDICATORY HEARING
1. AT&T Corp. (“AT&T”) and AT&T Comcast Corporation (“AT&T Comcast”) have applied pursuant to M.G.L. c. 166A, § 207 C.M.R. § 4.0 et seq., for approval of the transfer of control of MediaOne of Massachusetts, Inc., the cable television licensee in the Town of Barnstable (“AT&T Broadband” or “Licensee”).  Over 200 cities and towns in Massachusetts have approved or permitted this transfer of control.  By a written decision dated June 28, 2002, however, the Town Manager of the Town of Barnstable (the “Issuing Authority”) withheld approval of the application.  A copy of the Issuing Authority’s Cable Television Transfer Report (the “Denial Report”) is in the Appellants’ Appendix in Support of Appeal (“Appendix”) submitted with this motion at Exhibit A.  Pursuant to M.G.L. c.166A, §§ 7 and 14, and to 207 C.M.R. § 4.06, MediaOne of Massachusetts, Inc., AT&T, and AT&T Comcast (collectively, “the Appellants”) appeal from this denial.

Parties

2. Appellant MediaOne of Massachusetts, Inc., offering services as AT&T Broadband, is a Massachusetts corporation with an office in Andover, Massachusetts.  It is qualified to do business in Massachusetts.  

3. Appellant AT&T Corp. is a New York corporation with offices in New York City and its cable division office in Englewood, Colorado.  It is the ultimate parent company of MediaOne of Massachusetts, Inc. and currently controls the licensee.    

4. Appellant AT&T Comcast Corporation is a Pennsylvania corporation with offices in Philadelphia, Pennsylvania.  It is the transferee seeking to control the licensee.  
5. The Town Manager of the Town of Barnstable is the issuing authority for cable television licenses in the Town of Barnstable pursuant to G.L.c. 166A, §§ 1 and 4.
Facts

6. MediaOne of Massachusetts, Inc. offers services in the Town of Barnstable as AT&T Broadband pursuant to a Renewal Cable Television License dated February 1, 1999 (the “License”).   

7. AT&T Broadband operates in the Town of Barnstable as successor to MediaOne of Massachusetts, Inc., known as MediaOne.  By letter dated November 9, 1999, the Issuing Authority approved the transfer of control MediaOne from MediaOne Group, Inc. to AT&T, effective June 15, 2000.  Implicit in the Issuing Authority’s approval of the transfer was a finding that AT&T possessed the managerial, legal, technical and financial qualifications to ‘step into the shoes of MediaOne’ and assume all License obligations.

8. On December 19, 2001, AT&T and Comcast Corporation entered into an agreement to merge their respective cable television operations.  This merger is expected to occur in the last quarter of 2002.  Under this agreement, AT&T will form a new wholly-owned subsidiary, AT&T Broadband Corporation, to which it is to contribute all of its cable television assets, including MediaOne.  The new subsidiary will merge with Comcast to form a new company, AT&T Comcast Corporation.  The merger will change control of the licensee, MediaOne, at the parent-level, making AT&T Comcast the new controlling parent company of the licensee in place of AT&T.  MediaOne, as a subsidiary of AT&T Comcast, will continue to operate the cable system in Barnstable under the existing franchise agreement.  The legal obligations under the existing License will remain unchanged, and the AT&T Broadband personnel responsible for the operation of the cable television system in the Town of Barnstable will largely remain in place. 

9. On March 1, 2002, AT&T Corp., as the transferor, and AT&T Comcast, as transferee, submitted to the Issuing Authority as required by law an application on FCC Form 394, seeking the Issuing Authority’s approval for the transfer of control of the licensee from AT&T to AT&T Comcast.

10. The Issuing Authority duly and timely noticed a public hearing concerning this application, which was held on April 23, 2002.

11. Among the Issuing Authority’s requests for information, the Issuing Authority asked: 

a. It is our understanding that AT&T Comcast will operate the system in each Town utilizing AT&T’s current staff and facilities.  Given the difficulties that AT&T has encountered operating its systems and virtually all of its other cable systems, why should the Board of Selectmen believe that AT&T Comcast will do any better job?  

i. What explicit assurances will AT&T Comcast provide to the Town to substantiate its claim that it can operate the cable system in each Town in a professional and effective manner and, in effect, improve upon the performance of AT&T?

b. Given the well-publicized difficulties that AT&T Broadband is having at the present time answering its telephones, what explicit assurances can you give us tonight that these inadequacies will be resolved by AT&T Comcast Corporation?  Precisely HOW will AT&T Comcast Corporation resolve its customer service problems?  Precisely WHEN will AT&T Comcast Corporation resolve its customer service problems?

c. Explain how AT&T Comcast Corporation will improve its customer service to subscribers in each town, particularly given the fact that AT&T Comcast will ostensibly will [sic] be increasing the number of other services available to subscribers, including local telephone service, Internet, etc.  How will AT&T Comcast deal with the corresponding number of telephone calls to its customer service offices?

d. Will AT&T make high-speed Internet service(s) available to residents in each Town?  If so, describe such service(s).  What is the timeline for providing such service(s) in each Town?  If such service(s) will not be provided, why not?

e. If there are to be any changes to management structure or practices, what can you tell us of improvements that will be made to correct the problems experienced in the past?

12. The Issuing Authority further demanded that AT&T provide “written evidence that it is meeting applicable FCC Customer Service Standards in at least (5) other cities that have a subscriber base the size as that in each Town.”  The Issuing Authority also asked AT&T to “verify in writing that AT&T complies with the FCC’s Customer Service Obligations in all of its other cable systems and will do so in each town as well” and “verify that it is meeting these standards in each town at the current time.”

13. Pursuant to 207 C.M.R. § 4.04, an Issuing Authority’s review is limited to considering a transferee’s:

(a) management experience, 

(b) technical expertise, 

(c) financial capability, and 

(d) legal ability 

to operate a cable system under the existing license. 

14. Through its Form 394 application, responses to supplemental requests for information, and the submissions made during or after the hearing, AT&T Comcast demonstrated its managerial, technical, financial, and legal qualifications to operate the cable system in Barnstable under the existing license.   

15. Nevertheless, the Issuing Authority discounted Appellants’ showing, alleging noncompliance with the License and requiring assurances that AT&T Comcast will improve the service currently provided by AT&T Broadband.   

16. By written decision dated June 28, 2002, the Issuing Authority denied the application for approval of the transfer of control requested by AT&T Comcast and AT&T.  

17. The stated reasons for the denial are based largely on allegations of noncompliance with the existing license, attempting to shoehorn these compliance issues into the four criteria in 207 C.M.R. § 4.04(1).  For example, the Issuing Authority alleges compliance deficiencies such as “subscribers being unable to reach AT&T Broadband by telephone in a timely manner as required by federal law,” and then finds “this inability indicates inadequate management experience and technical expertise of AT&T Broadband.”  The Issuing Authority transposes AT&T Broadband’s alleged noncompliance onto AT&T Comcast, reasoning that the current management and staff of AT&T Broadband will remain in place to run the cable system in Barnstable after the transfer is effected.  The Issuing Authority improperly concludes that AT&T Comcast has inadequate management experience based on AT&T Broadband’s alleged noncompliance with the terms of the existing license.

18. The Issuing Authority based its denial on its unilateral “findings” of noncompliance by AT&T Broadband, not an analysis of AT&T Comcast’s management, technical, financial, or legal qualifications.  Pointing to the fact that the current management and staff of AT&T Broadband will remain in place and continue to operate the Barnstable Cable System, the Issuing Authority surmised that AT&T Comcast “will experience the same inadequate management and lack the same technical expertise” as AT&T Broadband.
 Apparently ignoring the detailed information provided in the transfer application and subsequent responses to requests for information (not to mention the limited scope of the transfer review under 207 C.M.R. § 4.04), the Issuing Authority found that AT&T Comcast did not have the requisite management experience, technical expertise, financial capability, or legal ability because “there is certainly no reason to believe that AT&T Comcast, a company that will have considerably more subscribers and a larger and different infrastructure, will do any better” than AT&T Broadband.
  

19. The Issuing Authority’s denial turns improperly on AT&T Broadband’s alleged noncompliance under the existing license and demands for assurances that AT&T Comcast will provide better service.  These grounds are not within the managerial, technical, financial and legal qualifications of AT&T Comcast to operate under the License as required under 207 C.M.R. §4.04, nor are they consistent with the Cable Division’s decisions interpreting these rules and regulations.

Grounds for Appeal

20. By basing its denial on grounds beyond the scope of the transfer review process set forth at 207 C.M.R. § 4.04, and contrary to the Cable Division’s decisions interpreting those requirements, the Issuing Authority has violated the rules, regulations, and policies of the Cable Division.

21. By basing its denial on grounds beyond the scope of the transfer review process for reasons unrelated to the managerial, technical, financial, or legal qualifications of AT&T Comcast to operate under the License as set forth at 207 C.M.R. § 4.04, the Issuing Authority has unreasonably withheld its approval of the transfer of control in violation of M.G.L. c. 166A, § 7.

22. In denying the requested approval of transfer of control, the Issuing Authority acted arbitrarily and capriciously.

23. Because it is based on unreasonable requests for information, the decision of the Issuing Authority is inconsistent with Section 617 of Cable Competition And Consumer Protection Act of 1992, as amended, 47 U.S.C. § 537, and 47 C.F.R. § 76.502, and is therefore preempted by federal law.

24. The decision of the Issuing Authority is inconsistent with Section 626 of the Cable Communications Policy Act of 1984, 47 U.S.C. § 546, because it displaces the standards and procedures of that provision.

25. By denying approval of the transfer of control arbitrarily and without a substantial factual and legal basis, the Issuing Authority violated the First Amendment to the United States Constitution.

26. In denying the request for transfer based on issues of alleged noncompliance, the Issuing Authority made findings of noncompliance in the transfer review process and thus violated Due Process. 

Relief Requested

27. For the foregoing reasons, the Appellants respectfully request that the Division:

a)  Convene an adjudicatory hearing on this appeal;

b)  Expedite the schedule for such a hearing;

c)  Conduct a prompt procedural conference to establish an expedited procedural schedule; 

d)  Disapprove the decision by the Issuing Authority of the Town of Barnstable to deny the application in question;

e)  Order the Issuing Authority to grant such application;  and


f)  Grant such other relief as the Division finds necessary and appropriate.
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�/	The public hearing included the Towns of Barnstable, Chatham, Dennis, Harwich, Mashpee, Truro, Wellfleet and Yarmouth.  


� Denial Report at 2 (Exhibit A).


� Id. at 2 - 4.


� Id. at 2, 5.
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