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CROSS-MOTIONS FOR SUMMARY DECISION
INTRODUCTION

The petitioner, Accutech Insulation and Contracting, Inc., (“Accutech”) appeals a $3,000.00 civil administrative penalty (“PAN”) issued by the Department of Environmental Protection (“MassDEP” or “the Department”) on January 12, 2009.  See Notice of Intent to Assess A Civil Administrative Penalty (“NOI”).  The Department issued the PAN pursuant to G.L. c. 21A, § 16 for Accutech’s alleged violations of the Air Pollution Control Act G.L. c. 111, §§ 142A-142O; Air Pollution Control Regulations, 310 CMR 6.00 et seq.; 310 CMR 7.00 et seq.; and 310 CMR 8.00 et seq.  See NOI, Section II ¶ 5.  
BACKGROUND

FACTS

Accutech is a Massachusetts corporation with a principal place of business at 100 State Street, Building 119, in Ludlow, Massachusetts.  Id. at Section I ¶ 2.  It is an asbestos removal contractor, duly licensed by the Division of Occupational Safety (“DOS”).
  Id. at Section II ¶ 4.  Accordingly, Accutech’s asbestos removal work in Massachusetts is subject to regulation by the Department under G.L. c. 111, § 142A-142O and the Air Pollution Control regulations at 310 CMR 6.00, 310 CMR 7.00 and 310 CMR 8.00.  Id. 

On February 20, 2007, MassDEP personnel inspected Accutech’s renovation project that involved removal of asbestos-containing materials at North High School, 150 Harrington Way, Worcester, Massachusetts (“the High School”).  Id. at Section II ¶ 5.  Its inspection revealed violations of 310 CMR 7.15(1)(c)2.c.ii; 310 CMR 7.15(1)(c)3.d; 310 CMR 7.15(1)(c)3.a; 310 CMR 7.15(1)(c)4; and 310 CMR 7.15(1)(e)1.a.  Id.  More exactly, MassDEP personnel observed the following violations:

A. [Accutech] failed to seal the work area at the Site to contain fugitive dust, in violation of 310 CMR 7.15(1)(c)2.c.ii and 310 CMR 7.15(1)(c)3.d.  Specifically, Department personnel observed breeches in the plastic work area containment barriers.

B. [Accutech] failed to ensure that the asbestos-containing material (floor tile) removed at the Site remained wet until sealed in a container for disposal, in violation of 310 CMR 7.15(1)(c)3.a and 310 CMR 7.15(1)(c)4.  Specifically, Department personnel observed loose, dry asbestos-containing material (floor tile) on the floor of the Site.
C. [Accutech] failed to containerize and seal asbestos-containing waste material in leak tight containers, in violation of 310 CMR 7.15(1)(e)1.a.  Specifically MassDEP personnel observed loose, dry uncontainerized asbestos-containing waste material (floor tile) on the floor at the Site.
Id. at Section II ¶ 5A-C.  

PRIOR PROCEEDINGS

On March 30, 2009, I conducted a Pre-Screening Conference in this appeal in accordance with 310 CMR 1.01(5)(a)15; 310 CMR 10.05(7)(j)7.a; and a Pre-Screening Order that was issued to the parties on March 4, 2009 (“the Order”).
  All parties were represented.  After the parties presented summaries of their respective positions I concluded that settlement by agreement was not possible.  The parties did however, agree that the issues could be resolved by cross-motions for summary decision pursuant to 310 CMR 1.01(11)(f). 
  See Prescreening Conference Report, Schedule of Proceedings.


Accutech posits three defenses:  first that it “performed work in accordance with statutory and regulatory requirements, with due regard for industry practices and procedures.”  See Petitioner’s Pre-Screening Conference Statement, at ¶ 3, March 27, 2009.  Second, Accutech complains there is no basis for a finding that tile fragments containing asbestos were associated with its work activities.  Id.  Third, Accutech asserts that there is no substantial basis to support a finding that the violations were willful and not the result of error.  Id.  Fourth, Accutech buttresses its claims by adding that “[p]rior to MassDEP’s inspection of the location where Accutech was working and next to or near the locations where the violations allegedly occurred, an independent consulting hygienist unrelated to MassDEP or to Accutech inspected the Accutech work area and did not identify any violations committed by Accutech.”  See Petitioner’s Appeal and Request for Adjudicatory Hearing, ¶ 4, January 29, 2009.  


With respect to the $3,000.00 Stipulated Penalties Demand at issue in this appeal, Section II ¶ 5A-C, the Department relied heavily on the particulars of the PAN which it argued was correctly assessed and calculated pursuant to the authority granted by G.L. c. 21A, § 16 and 310 CMR 5.00.  Id. at Section III ¶ 7.  As this account made manifest, for the violation of 310 CMR 7.15(1)(c)2.c.ii and 310 CMR 15(1)(c)3.d, described in paragraph 5A, MassDEP assessed Accutech a civil administrative penalty in the amount of one thousand dollars; for the violation 310 CMR 7.15(1)(c)3.a and of 310 CMR 7.15(1)(c)4, described in paragraph 5B, MassDEP assessed Accutech a civil administrative penalty in the amount of one thousand dollars; and for the violation of 310 CMR 7.15(1)(e)1.a, described in paragraph 5C, MassDEP assessed Accutech a civil administrative penalty in the amount of one thousand dollars.  Id. at Section III ¶ 7A-C.  A summary of the Department’s consideration of the factors was memorialized in an attached penalty calculation worksheet.
  Id. at Section III ¶ 8(1)-(10).  In connection with the violations discussed above, the Department alleged that each instance of noncompliance was willful and not the result of error pursuant to 310 CMR 5.14.  Id. at Section II ¶ 6. 

DISCUSSION
A.
Standard of Review

A motion for summary decision under 310 CMR 1.01(11)(f) tests for the presence of genuine, material factual issues requiring adjudication via hearing.
  Where there is no genuine dispute as to a claim’s material facts and the legal result is clearly indicated, summary decision may be granted on that claim in favor of the movant or against if appropriate.
  In this type of case, the law demands that a party moving for summary decision affirmatively show that no genuine and material factual issue exists.  See 310 CMR 1.01(11)(f).  This may be accomplished through the use of factual affidavits made on personal knowledge by a competent witness or documents, or by using other evidentiary material such as answers to interrogatories and admissions on file.  Id.  


If the movant makes this showing, the burden shifts to the party opposing summary decision to show by competent evidence that a genuine, material factual issue exists barring summary decision.  See e.g., Matter of Bryan, Docket No. DEP-04-767, Recommended Final Decision, 12 DEPR 120, 121 (July 25, 2005); Matter of Drohan, Docket No. 95-083, Final Decision, 3 DEPR 39 (March 1, 1996).  Numerous decisions establish that in opposing a motion for summary decision, a party must present competent evidence and may not rely on speculative and unsupported assertions.  See e.g., Matter of Lipkin, Docket No. 92-043, Final Decision, 2 DER 249 (December 22, 1995); Matter of Rogers, Trustee, Albert Rogers Trust, Docket No. 95-053, Final Decision, 2 DEPR 176, 177 (August 14, 1995)(party opposing motion can not simply rest on pleadings, assertions or belief).  The final coda is that summary decision must be construed with due regard not only for the rights of the petitioner asserting claims and defenses that are adequately based in fact to have those claims and defenses tried at a hearing, but also for the rights of persons or entities opposing such claims and defenses to demonstrate in the manner provided by 310 CMR 1.01, prior to the hearing, that the claims and defenses have no factual basis.  Matter of Rogers, Trustee, Albert Rogers Trust, 2 DEPR at 177.
B. Statutory and Regulatory Framework

First and foremost, the penalty statute authorizes the Department to assess “a civil administrative penalty on a person who fails to comply with any provision of any regulation” adopted by the Department, or of any law which the Department has the authority or responsibility to enforce.”  See G.L. c. 21A, § 16.  Next, the Department has the authority to enforce 310 CMR 7.15(1)(c) “Procedures For Asbestos Emission Control.”  Lastly, MassDEP has authority under G.L. c. 21A, § 16 and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties to persons in noncompliance with these regulations. 
  The penalty amount must reflect a consideration of the penalty-mitigating factors listed in note 2 above.  Consideration of these factors is mandatory.  In the Matter of Joseph N. Alosso and Evelyn R. Alosso, Docket No. DEP-05-184, Recommended Final Decision (June 12, 2008)(quoting Central Water District Associates v. Department of Environmental Protection, C.A. No. 93-0536, Memorandum of Decision and Order on Plaintiff’s Appeal from an Administrative Penalty and Administrative Law Judge’s Decision Pursuant to G.L. c. 30A at 15, n. 15 (Worcester Superior Court, March 29, 1994)).  Since neither the Penalty Statute, G.L. c. 21A, § 16 nor the Department’s regulations define “consider” or “consideration,” both are given “their common and ordinary meanings” therefore, “what is required is that the penalty factors be thought about and taken into account.”  In the Matter of William T. Matt Trustee East Ashland Street Realty Trust, 5 DEPR 160, 167 (October 7, 1998).  In the end, “[t]he level of proof needed to show consideration of the penalty factors  is not particularly high, and instead . . . it is enough to show that [the Department] gave some thought to the penalty factors in computing the penalty based on the information that was available to it at the time.”  Id.                                                                                                                                                                                                                
(1)

Accutech’s Violations Were Willful And Not The Result Of Error.

In order for the Department to asses an administrative penalty, certain preconditions must be met.  Id.  As an initial matter, the Department must show that the PAN is based legitimately on at least one of the statutory prerequisites.  In the Matter of John Duridas; In the Matter of David Arpin; In the Matter of J.D. Builders, Inc., Docket Nos. 2000-020; 2000-021; 2000-22, Final Decision, (May 10, 2001).  Otherwise, Accutech has not received adequate notice of the particular facts on which the Department relies to show that it satisfied the willfulness precondition.  Id.  Whereas Accutech’s principal argument is that its actions were not willful behavior but error or mistake, it is entitled to know what facts it must defend against.  Id.; Accutech’s Opposition to the Department of Environmental Protection’s Motion for Summary Decision and Cross-Motion for Summary Decision at pp. 6-13; Accutech’s Reply Memorandum at pp.1-2.
  Nevertheless, relying on the interpretation of “willful” from past decisions, I am able to glean enough information from the record to determine that as is more fully discussed below, Accutech’s actions fall within the definition of “willful and not the result of error.”


Consistent with the standards in Section A above, MassDEP submitted the affidavit of Donald Heeley (“Heeley”) as well as photographs and laboratory analysis of samples that were taken during his inspection of the site in support of its motion for summary decision.  MassDEP Exhibit B, Heeley Affidavit.  Thus, Accutech can not skirt the regulatory channel markers by lumping together mere allegations or denials of the Department’s pleading, eschewing a direct challenge.  Matter of Rogers, Trustee, Albert Rogers Trust, 2 DEPR at 177.  It must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits.  See 310 CMR 1.01 (11)(f).
  


In civil administrative penalty matters MassDEP decisions have recognized that allegedly violative conduct is “willful” if the conduct was intended, even if there was no specific intent to violate the law.  See e.g., Central Water District Associates v. Department of Environmental Protection, C.A. No. 93-0536 Memorandum of Decision and Order on Plaintiff’s Appeal from an Administrative Penalty and ALJ decision Pursuant to G.L. 30A (Worcester Superior Court, March 9, 1994)(affirming Matter of Central Water District, Inc., Docket No. 87-114, Final Decision (February 2, 1993))(lowering pond behind dam without wetlands permit was willful, even though petitioner believed it was entitled to perform work).

In the Matter of Worcester County Refrigeration, Inc. and Mill River Environmental, Docket Nos. 96-112 and 96-113, Final Decision (March 11, 1998), the Administrative Law Judge reviewed the basic framework of asbestos penalty analysis in a case such as the present one.  While the general contractor and asbestos abatement contractor that were assessed penalties in connection with the alleged improper handling and disposal of underground steam pipes containing asbestos pressed a lack of willfulness defense, the Administrative Law Judge had little difficulty in disposing of that argument on the grounds that the Department need not prove that the petitioner acted willfully in order to justify the upward adjustment under 310 CMR 5.25. Id.  The ruling emphasized the fact that Worcester County Refrigeration excavated asbestos-insulated steel and pipe and left it on the ground in a haphazard manner, and those acts were deliberate and therefore willful.  In the Matter of Worcester County Refrigeration, Inc. and Mill River Environmental, supra.

Other decisions construing “willful” are in accord.  The term means the intent to do the act that resulted in the violation and nothing more.  Matter of Central Water District, Docket No. 87-114, Ruling on Cross Motions for Summary Decision, 10 MELR 1119, 1121 (March 25, 1992) (citing Matter of Dynamics Research Corporation, Docket No. 87-001, Decision on Division’s Motion for Summary Decision, 6 MELR 1261 (March 24, 1988); see also Matter of Campagna, Docket No. 98-112, Final Decision, 7 DEPR 159 (November 1, 2000).  Conversely, the phrase “and not the result of error” means that the violations are accidental, unforeseeable, and beyond the control of the alleged violator.  Matter of Cummings Properties Management, Inc., Docket No. 98-130, Final Decision, 7 DEPR 139 (October 20, 2000)(quoting MassDEP’s June, 1999, “Guidance on Applying ‘Willful and Not the Result of Error’ as a Precondition to Assessing a Penalty”); see, e.g., Matter of John’s Insulation, Inc., Docket No. 90-149, Final Decision, 2 DEPR 218 (October 5, 1995).  

The precepts I have just surveyed frame the inquiry here:  the issue was not whether Accutech intended to cause the harm that occurred but whether taking into account the totality of the circumstances the violations were unforeseeable and beyond its control.  On this issue, Accutech points to language in several decisions that, in contrast to the more numerous decisions cited above, articulates a distinct formulation of whether or not the violation was willful.  See Accutech’s Reply Memorandum at pp. 2-4.  There is no indication that this minor variation in language makes in meaningful difference in practice.  Indeed, none of the cases Accutech cites disturb the holdings in Matter of John’s Insulation, Inc., Matter of Worcester County Refrigeration, Inc. and Mill River Environmental, or Matter of Cummings Properties Management, Inc., which mandate that “willfulness requires only the intent to do the act that violates the law if done, and nothing more.”  Matter of John’s Insulation, Inc., supra. at 218.

The proof of the pudding lies within the Department’s submissions in support of its motion.  Heeley graduated from Western New England College, in Springfield, Massachusetts, with a Bachelor of Science degree in Biology in 1979.  Id. at ¶ 5.  Starting in 1985, he has held a number of positions with the Department.  Id. at ¶ 4.  Since 1996, he has served as an Environmental Analyst in the Central Regional Office, in Worcester, Massachusetts.  Id.  Heeley possesses two certificates in the asbestos abatement field from the Massachusetts Department of Labor and Workforce Development, Division of Occupational Safety in Asbestos Abatement Inspector and Asbestos Supervisor Foreman.  Id. at ¶ 3a-3b.  In January 2001, he assumed the duties of Environmental Analyst III in the Asbestos Program.  Id. at ¶ 4.  

In his capacity as an Environmental Analyst III in the Asbestos Program, Heeley conducted inspections of asbestos removal projects and demolition/renovation projects to determine compliance with applicable state and federal regulations.  Id. at ¶ 2a.  His duties included responding to complaints of violations of 310 CMR 7.15 (asbestos) and 310 CMR 7.09 (demolition) as received or assigned.  Id. at ¶ 2b  Heeley also assisted the regional Asbestos Section Chief in administering the asbestos program by identifying violations, Id. at ¶ 2cii; recommending appropriate enforcement and remedial action and compiling . . . information necessary to support those actions, Id. at ¶ 2ciii; and collecting and processing for delivery to the laboratory bulk samples of suspected asbestos containing materials as needed.  Id. at ¶ 2d.  


Heeley’s affidavit attested to the following events.  On February 20, 2007, at approximately 10:30 a.m., he went to the High School to inspect selected classrooms undergoing scheduled asbestos abatement.  Id. at ¶ 7.  Heeley was directed to the classrooms by a Department of Occupational Safety licensed Project Manager, Beth Schmuter, (“Schmuter”).  Id. at ¶ 8.  He observed a negative air machine (“HEPA”) with critical barriers that were not leak tight.  Id. at ¶ 9.  He also observed a few broken pieces of dry uncontained vinal asbestos tiles lying under the negative air exchange machine.  Id. at ¶ 9.  

Heeley then inspected the classroom undergoing abatement and the barrier entrance way.  Id. at ¶ 12.  He observed that the critical barrier was not leak tight and requested that Schmuter, as asbestos contractor, effect repairs as soon as possible.  Id.  Heeley took photographs and samples.  See Heeley Affidavit, Exhibits D, E, F.  

On March 1, 2007, Heeley forwarded the samples he collected via certified mail to ProScience Analytical Services (“ProScience”) Inc. together with a chain of custody form.  Id. at ¶ 13; Exhibit C.  The samples were received on March 2, 2007, and analyzed by ProScience on March 4, 2007.  Id.  Heeley received the results on March 5, 2006.  Id. at ¶ 14.  The results for each of the three samples collected was that they contained 15% chrysotile asbestos by area.  Id. at ¶ 14.  

The governing regulations define “asbestos-containing material” as “friable asbestos and any material containing 1% or more asbestos by area as determined by a laboratory using USEPA approved methods.”  See 310 CMR 7.00; Id. at ¶ 15.  The analytical results for the samples taken confirmed that the debris included asbestos containing material within the definition of 310 CMR 7.00.  Id. at ¶ 16.  In sum, based on his observations, as well as the samples and photographs taken of the site, Heeley opined that Accutech violated 310 CMR 7.15(1)(c)2.c.ii; 310 CMR 7.15(1)(c)3.d; 310 CMR 7.15(1)(c)3.a; 310 CMR 7.15(1)(c)4; and 310 CMR 7.15(1)(e)1.a.  Id.  

Heeley’s affidavit coupled with the photographs and ProScience laboratory analysis was sufficient to require Accutech to meet the allegations of fact contained therein by setting forth specific facts, by affidavit or otherwise, showing some issue or issues of fact requiring hearing.  See 310 CMR 1.01(11)(f); Matter of Bryan, supra (burden shifted to petitioner to show with admissible evidence existence of dispute of material facts).  As is more fully explained below, Accutech did not satisfy that burden.  

Accutech mounts several efforts to subvert the Department’s arguments.  It submitted the affidavit of Scott G. Dunbar (“Dunbar”) the Project Manager for Accutech.  Dunbar Affidavit at ¶ 1.  Dunbar is a graduate of American International College in Springfield, Massachusetts.  Id. at ¶ 2.  He holds a degree in Business Administration.  Id.  He has been employed in the asbestos abatement industry since 1994.  Id.  Dunbar is a licensed asbestos abatement supervisor and asbestos inspector.  Id. at ¶ 3.  With respect to the Accutech project, Dunbar indicated that he was familiar with the Department’s allegations of violations arising out of its inspection of the High School on February 20, 2007.  Id. at ¶ 6.  Dunbar contended that based on his experience supervising asbestos abatement work failure of duct tape and poly plastic sheeting to contain asbestos tile fragments is “unexpected and extraordinary.”  Id. at ¶ 7.  He further commented that “mistakes in removing vinyl asbestos tile (“VAT”) at the margins of a containment area established in part by duct taping poly sheeting to the floor or to equipment could result in displacement of tape.”  Id. at ¶ 8.  

Significantly, Dunbar asserted that ‘[s]ince Accutech company standards strictly follow industry practices and procedures and regulatory requirements, any breach of containment by VAT  . . . would be the result of error.”  Id.  This construct seems to suggest that because Accutech adhered to industry practices in the past it did so in this case.  All this runs counter to Heeley’s observations.  Heeley Affidavit at ¶¶ 9-10.


It was also Dunbar’s opinion that Accutech’s failure to indentify VAT fragments located outside the containment area would likewise be error.  Id. at ¶¶ 8, 13.  This assertion was in stark contrast to Heeley’s affidavit  and the irrefutable laboratory analysis conducted by ProScience.  See Heeley Affidavit, Exhibits C-F.  

Dunbar couples his claims of error with the contention that based on his experience in the industry he is familiar with the reputation of ATC Associates (“ATC”) which employed Schmuter.  Id. at ¶ 9.  According to Dunbar, ATC “provid[ed] capable and competent professionals to monitor asbestos abatement work.”  Id.  He attached Schmuter’s summary report to his affidavit.
  Id. at ¶ 10.  That report confirmed that the presence of broken VAT tile in the school’s classroom and hallways.  Id. at ¶ 11.  This alternative argument is equally unavailing.


Dunbar stated that Schmuter’s report confirms that both she and Accutech personnel were unaware of the VAT fragments.  Id. at ¶ 12.  In fact, Dunbar claimed that Schmuter did not see the fragments.  Id.  His imprecations all but ignore Heeley’s statements that he showed the pieces of vinyl asbestos tiles to Schmuter.  Heeley Affidavit at ¶ 10-12.  Even more tellingly, Heeley asked Schmuter “to have the asbestos contractor personnel repair the leaking critical barrier and also properly handle and dispose of the broken pieces of vinyl asbestos tiles under the HEPA unit.  . . . Schmuter acknowledged.”  Id.

One further point is worthy of mention.  Accutech arrogates itself to the presumption that the broken VAT tile was unrelated to Accutech’s work at the school.  Id. at ¶ 11.  This argument appears to rest on Schmuter’s assertion in a single paragraph, that during and after Heeley’s inspection she observed “a gap in the containment barrier under the negative air machine.”  She indicated that it was “not clear where the [VAT] originated from.”  Dunbar Affidavit, Exhibit A at ¶ 4.  This contention can not stand scrutiny.

The Department stated, and I agree, “Exhibit A shows the wheels of [Accutech’s] filtration unit with red adhesive tape that had pulled away from the unit, creating an opening in the containment under the filtration unit.  The picture clearly displays that the floor tile fragments are laying on top of the adhesive tape put in place by [Accutech].”  See Department’s Motion for Summary Decision at p. 5.  Beyond that, Heeley observed the asbestos-containing fragments within the boundaries of Accutech’s work area.  Heeley Affidavit at ¶¶ 9-13.

Needless to say, the Department showed through affiant Heeley, the ProScience report, and the photographs that Accutech’s reliance was unjustified.  Accordingly there is no genuine issue of material fact and that it is entitled to judgment in its favor.  That showing having been made, Accutech was required to respond by setting forth specific facts showing that there is a genuine issue for hearing.  This it did not do.  Compare Community Bank v. Dawes, supra 555-56(quoting Albre Marble & Tile Co. v. John Bowen Co., 338 Mass. 394, 397 (1959))(motions for summary judgment supported by affidavits should not be set at naught where opposing party merely raises vague and general allegations of expected proof).


Accutech’s acts in removing the asbestos and leaving it in the haphazard condition were observed by Heeley.  Heeley Affidavit at ¶¶ 9-13.  Moreover, Accutech acknowledged that its employees intended to remove asbestos and place the material in containers.  Accutech’s Opposition to the Department of Environmental Protection’s Motion for Summary Decision and Cross-Motion for Summary Decision at p. 1.  Indeed, Accutech never argues that its workers inadvertently removed the asbestos.  Id.  Accordingly, their acts were deliberate and hence willful.  In the Matter of Worcester County Refrigeration, Inc. and Mill River Environmental, supra.

Accutech engaged in a deliberate course of conduct when it undertook removal of asbestos at the High School.  Obviously, its actions resulted in the observations Heeley made during his inspection of the site, and the samples of the material that he took which “clearly contained asbestos.”  Heeley Affidavit at ¶¶ 9-15.  Accutech’s failure to contain the asbestos was neither accidental nor beyond their control.  By undertaking these volitional acts, Accutech demonstrated the intent to perform the acts that resulted in the violations.  This is a rational interpretation, and Accutech has offered no other interpretation.  Accordingly, the Department has satisfied the willfulness precondition for issuance of the PAN. 


On these bases, I conclude that Accutech’s actions were willful and not the result of error and that the PAN was properly issued under the willfulness exception.  In the Matter of John’s Insulation, Inc., supra (PAN issued to petitioner sustained for failure to adequately wet asbestos-containing material while performing abatement); In the Matter of Worcester County Refrigeration, Inc. and Mill River Environmental, supra.

Further pursuit of this subject would be supererogatory, in the face of Accutech’s lack of any indication that countervailing evidence to the Department’s submissions exists.  In these circumstances, I perceive no legitimate purpose to be served by further hearings.  
2. The Department’s Regulations and Massachusetts Decisions Provide the Appropriate Basis For Determining the Admissibility of the Photographs.

In an effort to coax me away from this result, Accutech argues that the photographs Heeley took are “not appropriate materials to be considered as supporting the Department’s motion.”  Accutech’s Opposition to the Department of Environmental Protection’s Motion for Summary Decision and Cross-Motion for Summary Decision at p.4.  Accutech maintains, despite the decisions cited below that the Department “does not establish . . . the requisite basis for admission of the facts through photographs.”  Id. at p. 3.  This conclusory assertion contradicts the considered views of the Commonwealth’s courts and the Department’s own regulations.  

The law is pellucid that a photograph, like all demonstrative evidence, is admissible if the Presiding Officer finds it will enable the witness to illustrate, supplement, and explain his testimony more intelligently.  See 310 CMR 1.01 (13)(h)(1); Commonwealth v. Bunza, 54 Mass. App. Ct. 76, 68 n.5 (2002); see also Commonwealth v. Degro, 432 Mass. 319, 323 (2000).  As an initial matter the photograph must meet the test of relevancy.  Id.  Indeed, the Supreme Judicial Court provided the following guidance:  “[T]he judge should carefully assess the photographs.  If they are apt to be inflammatory or otherwise prejudicial, he should admit them, in his discretion, only if they are important to the resolution of any contested fact in the case.”  See Hon. Paul J. Liacos revised by Mark S. Brodin and Michael Avery, Handbook of Massachusetts Evidence, § 11.6 (6th ed. 1994)(quoting Commonwealth v. Bastarache, 382 Mass. 86, 105-106 (1980)).  As articulated by the court, “The exercise of this discretion to admit photographs should be based in part on an assessment of the contested issues of fact.”  Commonwealth v. Bastarache, 382 Mass. at 105-106.  Moreover, “[documentary evidence may be received in any form of copies or excerpts or by incorporation by reference at the discretion of the Presiding Officer.”  See 310 CMR 1.01 (13)(h)(6).


I begin my formulation of an answer to this conundrum with the recognition that the primary foundational requirement for the Department’s submission is longstanding.  Eldredge v. Mitchell, 214 Mass. 480 (1913)(photograph is admissible if it accurately reflects what which it purports to reflect).
  Eldredge is instructive because it indicates that Heeley’s affidavit need only demonstrate his familiarity with the scene at the High School; that the photograph is a fair and accurate representation of the High School at the relevant time.  See Commonwealth of Simmons, 419 Mass. 426, 432 (1995); Charles L. Hazelton & Son v. Teel, 349 Mass. 617, 621-22 (1965).  

First and foremost, Accutech did not offer testimony that refuted Heeley’s statements.  Instead, Accutech points out inconsistencies between Heeley’s affidavit and the photographs.  Accutech’s Opposition to the Department of Environmental Protection’s Motion for Summary Decision and Cross-Motion for Summary Decision at pp. 3-4.  Second, as the Department correctly asserts, Heeley’s affidavit is replete with precisely what he observed.  See generally Heeley Affidavit; Department of Environmental Protection’s Response to Petitioner’s Cross-Motion for Summary Decision. at p. 3.  Third, as an added measure, the Heeley authenticated the photographs.  Commonwealth v. Hogg, 365 Mass. 290 (1974); Commonwealth v. Mercier, 257 Mass. 353, 365-66 (1926).  Heeley Affidavit at ¶¶ 9, 12.
  Applying these tenets, the photographs were properly admitted into the record.

Thus, I recommend that the Department’s Commissioner issue a Final Decision in favor of the Department’s Motion for Summary Decision.  
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_____________________________








Beverly Coles-Roby

Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in her sole discretion, directs otherwise.

� DOS is an agency within the Massachusetts Department of Labor and Workforce Development responsible for licensing asbestos removal contractors.  Id.


�. Under 310 CMR 1.01(5)(a)15, the authority of Presiding Officers to prescreen appeals includes the power to conduct prescreening conferences with the parties to an appeal to discuss potential settlement of the appeal, identify the issues in an appeal, and to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  Presiding Officers are also authorized to conduct simplified hearings of appeals in accordance with 310 CMR 1.01(8)(a), and issue recommended final decisions for dismissals of appeals.  310 CMR 1.01(5)(a)15.





�.At the Pre-Screening Conference, the parties agreed on the issues for resolution in this appeal.  Those issues are the following:


	1. Whether the petitioner violated 310 CMR 7.15(1)(c)2.c.ii and 310 CMR 7.15(1)(c)3.d?


	2. Whether the petitioner violated 310 CMR 7.15(1)(c)3.a and 310 CMR 7.15(1)(c)4?


	3. Whether the petitioner violated 310 CMR 7.15(1)(e)1.a?


	4. Whether the Department properly calculated the PAN?





� The Department made its determination of the amount of the penalties by considering the following:





Actual and potential impact on public health, safety, and welfare and the environment;


Actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person;


Whether Accutech took steps to prevent the failures;


Whether Accutech took steps to promptly come into compliance after the occurrence of the failure(s) to comply;


Whether Accutech took steps to remedy and mitigate whatever harm might have been done as a result of the failure (s) to comply;


Whether Accutech has previously failed to comply with any regulation, order. license, or approval issued or adopted by MassDEP, or any law that MassDEP has the authority or responsibility to enforce;


Making compliance less costly than the failures to comply that would be penalized;


Deterring future noncompliance by both Accutech and by others;


The financial condition of Accutech; and


The public interest.





Id. at Section III ¶ 8(1)-(10). 





� 310 CMR 1.01(11)(f) provides in relevant part:  Any party may move with or without supporting affidavits for a summary decision in the moving party's favor upon all or any of the issues that are the subject of the adjudicatory appeal. The Presiding Officer shall not act on any motion for summary decision until at least14 days after filing. During this time, parties opposed to the motion may file opposing affidavits. The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. A summary decision interlocutory in character may be made on any issue although there is a genuine controversy as to other issues. Summary decision, when appropriate, may be made against the moving party. The granting of summary decision upon the whole case or for all the relief asked shall be subject to 310CMR 1.01(14). 


Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such  facts as would be admissible in evidence in Massachusetts courts, and shall show affirmatively that the affiant is competent to testify to the matters stated in the affidavit.


Sworn or certified copies of all papers or parts of papers referred to in an affidavit shall be attached to or served with the affidavit. The Presiding Officer may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, or further affidavits, provided that motions made pursuant to 310CMR 1.01(11)(e) shall be granted or denied solely on the basis  of evidence admissible in Massachusetts courts. When a motion for summary decision is made and supported as provided in 310 CMR 1.01(11)(e), a party opposing the motion may not rest upon the mere allegations or denials of said party's pleading, but must respond, by affidavits or as  otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits. If a party does not respond,  summary decision, if appropriate, shall be entered against the party. Should it appear from the affidavits of a party opposing the motion that the party cannot for reasons stated present by affidavit facts essential to justify opposition to the motion, the Presiding Officer may deny the motion for summary decision or may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had or may make such other orders as is just.  





� In a somewhat related vein, Department regulations hardly stand alone in conditioning a grant of summary decision on viewing the evidence in the light most favorable to the nonmoving party, where all material facts have been established and the moving party is entitled to a judgment as a matter of law.  See e.g., Community National Bank v. Dawes, 369 Mass. 550, 556 (1976)(order granting summary judgment upheld only if it relies on undisputed material facts and moving party entitled to judgment as matter of law)


� MassDEP Asbestos Emission Control regulations state in pertinent part:


	1.	Remove any asbestos-containing material from a facility or facility component prior to demolition/renovation operations if 			such operation will cause asbestos emissions, or will render the asbestos material friable, or will prevent access to the 			asbestos-containing material for subsequent containment and removal;


	2.	When a facility component covered or coated with asbestos-containing material is being 	removed as units or in 			sections:


		a.	Adequately wet asbestos-containing material exposed during the removal 							operations;


		b.	Lower the units or section to the ground level so as not to cause airborne 							emissions of asbestos; and	


		c.	Ensure no release of asbestos to the ambient air space during removal of 							asbestos from these units or sections handled so as to ensure:


			i.	maintaining adequate wetness of the asbestos-containing material, and


			ii.	sealing the work area and using a local exhaust ventilation and 								collection system designed and operated to capture particulate 								asbestos material.  This system must exhibit no visible or 								particulate emissions to the outside air and be designed and 								operated in accordance with the requirements of 7.15(1)(d), Air 								Cleaning;


	3.	When asbestos-containing material is being removed from a facility component the following procedures shall be 			performed:


		a.	Ensure that such material is adequately wet;


		b.	Contain the material in situ of the facility component;


		c.	Lower the contained material carefully to the ground so as to prevent 							emissions;


		d.	Ensure no release of asbestos emissions by methods of capture and 							containment of fugitive dust such as work area seal and air cleaning, as 							described in 310 CMR 7.15.


	4.	Once the asbestos-containing material have been removed and wetted, ensure that the material remains wet until and 			after it is sealed into a container for disposal.


	See 310 CMR 7.15(1)(c).


� Accutech filed a Motion for Leave to File a Reply Memorandum.  For all the reasons stated therein, the motion is allowed.  


�Aside from that, while evidence should be viewed “with an indulgence in the [opposing party’s] favor,” Compare Anthony’s Pier Flouring., v. Crandall Dry Dock Engineers, Inc., 396 Mass. 818, 822 (1986)(quoting National Association of Government Employees, Inc. v. Central Broadcasting Corp., 379 Mass. 220, 221 (1979), cert. denied, 446 U.S. 935(1980)), “the [petitioner] can not rest on his or her pleadings an mere assertions of disputed facts to defeat motion for summary judgment.”  Community National Bank v. Dawes, supra.





� Ostensibly, Schmuter’s report was comprised of observations based on personal knowledge.  However, the report was not signed under the pains and penalties of perjury.  To the extent that Dunbar relied on unsworn opinions and documents prepared by others that may lack a supporting foundation, these alleged deficiencies go to the weight to be given his testimony, not its admissibility.  Id.  In similar fashion, the lack of independent documentation of Schmuter’s observations affects the weight to be given to that report but not its admissibility.  See 310 CMR 1.01 (11)(f).





� Similarly without merit is Accutech’s argument that three pieces of VAT tile “must be friable” in “order to be ‘asbestos-containing material.  See Accutech’s Opposition to Department’s Motion for Summary decision and Petitioner’s Cross Motion for Summary Decision at p. 4.  .  Friable means “material that can be crumbled, pulverized or reduced to powder when dry by hand pressure.  See 310 CMR 7.00.  Asbestos-containing material means either “friable asbestos” or “any material containing 1% or more asbestos by weight.”  Id.  The most meaningful metric however, is that the ProScience report data that confirms the presence of asbestos  Heeley Affidavit ¶14; Heeley Affidavit, Exhibit C. 


� While this is often accomplished by the testimony of the person who took the photograph, it need not be.  See e.g.; Commonwealth v. Sheeran, 370 Mass. 82 (1976).  In fact, the testimony may be given by any witness with knowledge of the scene in question.  Id.





� Although in my view no such issue exists here, the fact that the petitioner argues weaknesses in the identification of the photographs goes to the weight rather than the admissibility of the evidence.  See Petitioner’s Opposition to the Department of Environmental Protection’s Motion for Summary Decision and Cross-Motion for Summary Decision at pp. 3-4; Commonwealth v. Viriyahiranpaiboon, 412 Mass. 224, 230 (1992).





	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868. 

MassDEP on the World Wide Web:  http://www.mass.gov/dep
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