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                                  FINAL DECISION   

A group of Rockport citizens, the Harbor Access Group (“the HAG”), filed a Request for Determination of Applicability with the Department of Environmental Protection (the “Department”) to determine whether a granite seawall and concrete walkway is subject to jurisdiction under M.G.L. c. 91 and the waterways regulations at 310 CMR 9.00.  The site is located at 25 Dock Square in Rockport, adjacent to Rockport Harbor, and is owned by the Stone-Ashe Realty Trust (the “Trust”).  The Department determined that the seawall and walkway are seaward of the historic high water mark, and therefore are subject to jurisdiction. The Trust appealed.  An Administrative Magistrate at the Division of Administrative Law Appeals issued a Recommended Final Decision (“RFD”) after a hearing on the location of the historic high water mark on the Trust’s property.  The Magistrate concluded that the Department’s determination was erroneous, based upon a finding that the seawall was built at the high water mark and is now landward of the historic high water mark.  I decline to adopt the Magistrate’s conclusion, because it relies on testimony related to the presence of the seawall to an extent inconsistent with the regulations.


The landward extent of c. 91 jurisdiction is established by the historic high water mark in circumstances where a shoreline has been altered: 

Historic High Water Mark means the high water mark which existed prior to human alteration of the shoreline by filling, dredging, excavating, impounding, or other means.  In areas where there is evidence of such alteration by fill, the Department shall presume the historic high water mark is the farthest landward former shoreline which can be ascertained with reference to topographic or hydrographic surveys, previous license plans, and other historic maps or charts, which may be supplemented as appropriate by soil logs, photographs, and other documents, written records, or information sources of the type on which reasonable persons are accustomed to rely in the conduct of serious business affairs.  Such presumption may be overcome by a clear showing that a seaward migration of such shoreline occurred solely as a result of natural accretion not caused by the owner or any predecessor in interest. . . . .   
310 CMR 9.02.  Because the Trust property has a seawall that altered the shoreline by the placement of fill, the Department undertook the task of evaluating surveys or other historic depictions that provide information about the shoreline prior to alteration in order to identify the “farthest landward former shoreline.” Id.; Strysky PFDT at para. 9.  
The granite seawall along the Trust’s shoreline is approximately 108 feet long, topped by a ten foot wide concrete walkway.  A granite retaining wall, of smaller granite blocks, extends along a portion of the landward edge of the walkway.  RFD at 3-4.  An 1813 deed refers to a “seawall, as it now stands and being about one hundred and six feet by the seashore.” Gundlach PFDT , Exhibit 2.  The HAG had submitted copies of maps of Rockport Harbor with the Request for Determination of Applicability.  The oldest map, which the Parties and the Administrative Magistrate found to be generally reliable but ambiguous, was prepared in 1819 for the Sandy Bay Piers Company by William Saville, a surveyor (the “1819 plan”).  The 1819 plan clearly depicts the high and low water marks.  Other maps are included in the record, but the Parties focused on the 1819 plan.  They disagreed on whether it was a plan for construction of the wharves or a plan of the constructed wharves, and the significance of the absence of any shoreline features other than a rectangular box that no longer exists at the base of Lumber Wharf.    
In response to the Request for Determination of Applicability, the Department asked both the HAG and the Trust to submit an analysis and mapping of the historic high water mark by a Professional Land Surveyor, registered pursuant to M.G.L. c. 112, § 81D.  The HAG submitted such a plan, showing 25 Dock Square and a line marked “1819 MHW,” which was supported by an explanation of the method used to determine the historic high water mark. Strysky PFDT at para. 10-13. The Trust did not submit a plan, but did send a letter objecting to public access on the walkway.  See Public Comments submitted for the record by the Department.  The Department’s Determination found the area that included the seawall and concrete walkway on the Trust’s property to be subject to c. 91 jurisdiction because it is seaward of the “1819 MHW” as shown on “Plan of Land in Rockport, Massachusetts,” signed and stamped by James Peterson and dated November 9, 2006 (“BSC Plan”).  Strysky PFDT at para. 20 and Exhibit 12.  The HAG submitted testimony from Sean Ewald, currently a Professional Land Surveyor who had worked with James Peterson, the surveyor whose stamp appears on the BSC plan.  Mr. Ewald submitted overlays as exhibits to his testimony that had not been provided to the Department prior to its Determination of Applicability, including an overlay of the 1819 plan with a scale of 1”=60’. See Ewald Exhibit 1: Comparison of 1819 Plan to Existing Wharfs. 

Although the Trust had not submitted a plan prior to the Department’s Determination of Applicability, the Trust submitted testimony at the hearing from Richard Loud, a professional land surveyor with experience in identifying high and low water marks.  Mr. Loud reviewed the BSC Plan and stated that the methodology was similar to what he would use to superimpose a historic plan on a current plan. Loud PFDT at para. 4.  He noted that the “degree of certainty of the locations depicted on the BSC plan must be called in to question because of at least two primary considerations.”  Loud PFDT at para. 5.  He stated that variations in alignment create inaccuracies and the inability to verify the accuracy of the 1819 plan, including the conditions upon which the high water mark was drawn.  Loud PFDT at para. 7 and 8.  Thus, he concluded that “[t]he questions posed above cast doubt that should be acknowledged.  While the BSC plan may represent their careful tracing of the 1819 plan, the overall endeavor is ultimately a subjective analysis in my professional opinion.”  Loud PFDT at para. 9.  He did not prepare a surveyed plan, overlay, or other depiction of the historic high water mark at the site.
  
The Trust also submitted testimony by Dr. Eric Gundlach, a coastal geologist. Much of his testimony was related to the presence of the existing seawall, but he did prepare an overlay which is described in his testimony as “the overlay of the 1819 shoreline onto the current shoreline showing the alignment with the 106 ft seawall and surrounding harbor features.”  Gundlach Rebuttal at para. 8 and Exhibit 1   Although Dr. Gundlach stated his opinion that the 1819 plan should not be used for purposes of determining the location of the historic high water mark, he offered the overlay in support of the Trust’s position that the existing seawall was originally built at the high water line.  
The Gundlach overlay does not have a scale, but Dr. Gundlach states that the length of Lumber Wharf to the bend in the seawall is 186 ft.  Gundlach PFDT at para. 8(e).
  On all other plans in the record, the portion of Lumber Wharf from the seawall to the bend is approximately three times the length of the portion from the bend to the end of the Wharf.  The overlay provided by the Petitioners depicts the length of Lumber Wharf from the seawall to the bend at less than 2.5 times the length from the bend to the outer portion, so that the depiction appears to be inaccurate. Because there is no scale on the Gundlach exhibit or explanation of how the overlay was prepared, the cause of the discrepancy is not clear but it may result from either a distortion of the photograph of the current shoreline or of the 1819 plan, or perhaps both.
  In any event, even to the untrained eye, Dr. Gunlach’s overlay appears to provide an inaccurate depiction of the alignment of the current shoreline with the 1819 plan. In contrast, the BSC plan more accurately reflects the historic high water based on the 1819 survey, which, while not without ambiguity as to the shoreline, clearly depicts high water and aligns most closely with current conditions.  See Ewald PFDT at Exhibit 1.  Particularly because the HAG’s plan was prepared by BSC according to accepted techniques, as confirmed by the Trust’s surveyor witness Mr. Loud, the Gundlach overlay is insufficient to refute the BSC plan.
   

The Trust also submitted testimony from Dr. Gundlach related specifically to the seawall.  He stated his opinion that the seawall was built in 1747, based upon a reference in a deed, and that the seawall has been situated at the historic high water at least since 1819 and probably from 1747.  Gundlach PFDT at para. 5. In his opinion, “[a]s light seawalls of this type are unable to withstand wave action, this structure was placed at the 1748 shoreline not in the active surf zone.” Gundlach PFDT at para. 6.  Dr. Gundlach conceded in rebuttal testimony that the deed was dated 1746 rather than 1747 and referred to a wharf, not a seawall.  Gundlach Rebuttal at para. 4.  The 1813 deed clearly referred to a seawall and gave a length of 106 feet, reasonably consistent with the current seawall at 108 feet.  The deed did not provide any useful landward measurement of the property boundaries perpendicular to the wall, and the measurement parallel to the water is not determinative.  Although the seawall is not shown on the 1819 plan, Dr. Gundlach believed that the seawall is at the shoreline shown on the 1819 plan, because the seawall would have been depicted if it had been placed landward of historic high water.  Id.  The Parties disagreed on the significance of the absence of the seawall on the 1819 plan and whether the references to the seawall are to the current seawall, the current retaining wall, or a wall no longer present, but most importantly they disagreed on the importance of the seawall itself in locating historic high water.  As the Administrative Magistrate notes, the difference between the Parties as to the location of historic high water is about ten feet, or the width of the concrete walkway, leaving little room for error. 
Reliance on the existing location of the seawall is misplaced. While there is no dispute that the seawall is referenced in the 1813 deed and that it is not of recent origin, Dr. Gundlach provided only a conclusory statement that seawalls are built at the high water mark because they cannot withstand wave action.   This general statement requires factual support as to how this statement applies to this site, as there is no testimony related to the current high water mark in relation to the seawall, soil logs which could show whether there is fill material behind the seawall, or other support.  While it is possible that the seawall was indeed built at the high water mark and has remained at the high water mark for more than 250 years, the general statement that seawalls are built at the high water mark is insufficient to establish that fact or to support the Trust’s direct case.
 The 1819 plan places the 1819 high water seaward of the existing seawall as shown on the BSC plan, and this evidence points to the farthest landward former shoreline required by the definition of  historic high water mark. 310 CMR 9.02.      
The conclusion of the Administrative Magistrate that the seawall is located at the historic high water mark was based on the testimony of Dr. Gundlach that seawalls are built at, rather than below, mean high water and the finding that this testimony was not contradicted. RFD at 6.  In fact, this testimony was contradicted by Mr. Strysky, who testified on cross-examination that seawalls are commonly built on tidal flats and thus found below historic high water, including Rockport and Boston.  Strysky Cross, tape 2.  Indeed, it is evident from the definition of historic high water mark and the provision for filled tidelands in the waterways regulations that areas of tidelands have been filled, so that what now appears along the shoreline is a seawall.  Importantly, and likely for this reason, the definition of historic high water at 310 CMR 9.02 relies on historic surveys rather than the position of existing structures to determine c. 91 jurisdiction.  

Additionally, as the Department has emphasized, its regulations presume that the historic high water mark be located at the “farthest landward former shoreline which can be ascertained with reference to topographic or hydrographic surveys . . . “.  310 CMR 9.02.
  The Department’s insistence on using historic surveys rather than existing conditions to determine the former shoreline is consistent with the regulations and apparently represents a consistent practice.  Strysky Rebuttal at para. 22. The Department’s interpretation of its regulations as to jurisdiction is justifiably conservative. The location of the former shoreline identifies the extent of trust lands, which include former flowed tidelands.  310 CMR 9.02; See Boston Waterfront v. Commonwealth, 378 Mass. 629 (1979).  The Department lacks the authority to extinguish public trust rights.  Moot v. DEP, 448 Mass. 340 (2007), Moot v. DEP, 456 Mass. 309 (2010).  The Department properly strictly construes its regulations, consistent with rules of statutory construction, in considering grants to a private individual in favor of public rights. Boston Waterfront, 378 Mass. 629, 639; See Ten Local Citizen Group v. New England Wind, LLC, Docket No. SJC-10585, Slip Opinion (July 6, 2010) (regulations interpreted according to same rules as statutes).    

For these reasons, I find that the farthest landward former shoreline ascertainable from surveys and other reliable information is the “1819 MHW” shown on the BSC plan.  I affirm the Department’s Determination of Applicability.  Although the Determination, pursuant to the regulations at 310 CMR 9.06(5), may be recorded, I advise the Parties that if additional evidence is brought forward in the future the Determination may be revised to ensure the protection of both public trust rights and the rights of the Trust as the property owner.
      
The Parties to this proceeding are notified of their right to file a motion for reconsideration of this Decision, pursuant to 310 CMR 1.01(14)(e).  The motion must be filed with the Case Administrator and served on all parties within seven business days of the postmark date of this Decision.  A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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Laurie Burt

                





Commissioner

� In reaching a final decision, the “agency may use its experience, technical competence and specialized knowledge in the evaluation of the evidence presented. �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.01&fn=_top&sv=Split&docname=MAST30AS11&tc=-1&pbc=28346E79&ordoc=0344868080&findtype=L&db=1000042&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208" \t "_top"�M.G.L. c. 30A, § 11�.” Matter of Hoosac Wind Project, EnXco, Inc., OADR Docket No. 2004-174, Final Decision, n. 2 (June 20, 2007).   The Commissioner can reject a hearing officer's findings or conclusions with a “considered articulation of the reasons underlying that rejection.” Morris v. Board of Registration in Medicine, 405 Mass. 103, 110-111 (1989); accord Ten Local Citizen Group v. New England Wind, LLC, Docket No. SJC-10585, Slip Opinion (July 6, 2010); Bayer Corporation v. Commissioner of Revenue, 436 Mass 302, 306-310, 763 N.E.2d 1100 (2002) (ultimate agency decision maker may make findings of fact without hearing and observing the witnesses when such findings are based upon undisputed evidence that does not turn on the credibility of witnesses); see also SEIU v. Labor Relations, 410 Mass. 141, 146 (1991) (hearing officer who did not hear and observe live testimony may render findings and conclusions based upon uncontroverted testimony).





� In Mr. Loud’s view, rather than rely on historic plans, the Department should have sought “a professional trained to evaluate historic evidence of high water line locations available and recoverable today from the field.  Then, surveyors can locate that evidence in the present day for use in determining the historic high water line location for the applicable jurisdiction.  This was not done in this case.”  Loud PFDT at para. 10.  





� For example, the portion of Lumber Wharf beyond the bend that encloses the Old Harbor is measured at 62 feet on the Plan of Lumber Wharf and the Water Basin prepared in 1971 for Melvin and Dorothy Painton by a professional land surveyor.  See Gundlach PFDT at Map 12.  The 1819 Plan shows the distance between the bend in Lumber Wharf to the end at 66 feet and a distance along the edge from the bend as 198 feet.  Although the Parties disagree on whether the 198 foot measurement begins at the seawall that continues along the Trust’s property, I note that these measurements also depict the length of Lumber Wharf to the bend as three times the distance from the bend to the end of the Wharf.





� It is not clear from the Trust’s testimony whether its experts used the original of the 1819 plan or copies of copies.  A photograph of the original 1819 map was submitted by Mr. Ewald.  


� As the Department correctly notes in its testimony, M.G.L. c. 112, § 81D identifies land surveyors as the “professional specialist in the technique of measuring land, educated in the basic principles of mathematics, the related physical and applied sciences, and the relevant requirements of law for adequate evidence and all requisite to the surveying of real property and engaged in the practice of land surveying.” Strysky Rebuttal at para. 22.  The Department properly relies on Professional Land Surveyors for the preparation of plans.  Mr. Ewald prepared the plan under the supervision of Mr. Peterson, a professional land surveyor.


� Conclusory statements are generally not regarded as competent evidence for a party to meet its burden of going forward.  See Kourouvacilis v. General Motors Corp., 410 Mass. 706, 715, 575 N.E.2d 734, 740 (1991)(conclusory assertions are not competent evidence to meet burden of going forward for party moving for summary judgment);  Madsen v. Erwin, 395 Mass. 715, 721, 481 N.E.2d 1160, 1164 (1985) (conclusory statements are insufficient to meet the burden of going forward to defeat a well pled motion for summary judgment).





� Nothing in the record suggests that the presumption has been rebutted based upon evidence of natural accretion.





� I note that an adjacent property owner, Dock Square Realty Trust, obtained a c. 91 license, No. 8818, for 21 Dock Square based upon plans that appear to show the historic high water landward of the current shoreline.  As noted in the Department’s testimony, the Office of Coastal Zone Management has undertaken the much needed task of producing maps of historic shorelines. While the maps for Rockport were not final, the Department confirmed that the BSC plan was consistent with the draft maps.  If the final maps are inconsistent with the BSC plan, any person could file a new Request for Determination of Applicability unless amendments to the regulations preclude such revisions to prior decisions.





