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FINAL DECISION
INTRODUCTION

In these appeals, the Petitioners, Joseph and Evelyn Alosso (“Petitioners” or “Alossos”), challenge two enforcement orders that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Alossos for alleged Title 5 violations
 in constructing a new house at 53 Carol Lane in Oak Bluffs, Massachusetts (“the Site”) and replacing the sewage disposal (or septic) system at the Site.  The enforcement orders are: (1) a $28,310.00 Penalty Assessment Notice (“PAN”) that the Department issued to the Alossos for their alleged violations of Title 5 (Docket No. 2004-163); and (2) a Unilateral Administrative Order (“UAO”) that the Department issued to the Petitioners (Docket No. 2008-164).  On March 22, 2010, a Presiding Officer in the Office of Appeals and Dispute Resolution issued a Recommended Final Decision (“RFD”) after conducting an Adjudicatory Hearing on February 4, 2010.
The Department’s Commissioner (“the Commissioner”) is the final decision-maker in these appeals.  See 310 CMR 1.01(1)(a) (“[t]he Commissioner of the Department has the authority to issue final decisions” in administrative appeals of Department enforcement orders or permit decisions); 310 CMR 1.01(14)(b) (“[e]very final decision shall be in writing and shall be signed by the Commissioner or a designee of the Commissioner”).  Under 310 CMR 1.01(14)(b), the Commissioner may issue a Final Decision adopting, modifying, or rejecting the Presiding Officer’s Recommended Final Decision.

I adopt the RFD’s conclusion that the Alossos committed the Title 5 violations alleged in the PAN and that the violations were willful and not the result of error, resulting in a total penalty of $12,559.00.  I have decided, however, based upon a careful review of the record, and in view of a recently issued Final Decision
, that the record contains insufficient information showing the Department considered the Alossos’ financial condition, as required by G.L. c. 21A § 16 and 310 CMR 5.25, prior to issuance of the PAN.  Thus, the PAN must be vacated.
DISCUSSION

The RFD correctly concludes that the Alossos committed four willful violations of Title 5, resulting in a penalty amount of $12,559.00.  Those violations are the following:
(1)
$817.00 for backfilling the new system’s subsurface components before it was inspected by the Oak Bluffs Board of Health, in violation of 310 CMR 15.021(2);

(2) 
$5,462.50 for violating the requirement of 310 CMR 15.211(1) that there be a minimum 10-foot setback between components of an on-site sewage disposable system and the property line;
(3) 
$817.00 for conducting a single percolation test at the Site for the new septic system rather than two percolation tests as required by 310 CMR 15.104(4);
(4)
$5,462.50 for discharging waste water into the new on-site sewage disposal system without first receiving a certificate of compliance from the Oak Bluffs Board of Health, in violation of 310 CMR 15.021(1).

The Alossos contend, however, that there is insufficient evidence in the record demonstrating that the Department considered their financial condition, as required by G.L. c. 21A § 16 and 310 CMR 5.25(10), prior to issuance of the PAN.  The Civil Administrative Penalties Act, G.L. c. 21A, § 16, requires, in pertinent part, that: “In determining the amount of each civil administrative penalty, the department shall include, but not be limited to, the following in its considerations: . . . the financial condition of the person being assessed the civil administrative penalty . . . .”  Likewise, the Administrative Penalty Regulations at 310 CMR 5.25(10) state that “in determining the amount of each penalty” the Department “shall consider,” among several factors, the “financial condition of the person who would be assessed the Penalty.” 

The decision in Roofblok explained that “some prior decisions [we]re not clear or consistent regarding the level of proof that is necessary to show the Department considered the factors.”  Roofblok, at p. 7 (citing as examples: [In the Matter of William T. Matt, Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, 41 (October 7, 1998) reconsideration denied, 1998 MA ENV LEXIS 935 (November 23, 1998)] (“The record also shows that Johnson considered the trust's financial condition—penalty factor 10—to be potentially relevant to the penalty amount. As he had no information about the trust's financial condition, however, he did not adjust the penalty on account of it.”); In the Matter of David Keenan, Docket Nos. 2002-016, 2002-017, 2004 MA ENV LEXIS 15, 20 (November 24, 2004), adopted as Final Decision (July 26, 2005) (“In Matter of Duridas, I upheld a penalty where the Department's witness testified that he had considered the penalty factors, although he did not explain his thought process.”)(citing In the Matter of Duridas, Docket No. 2000-020, 2001 MA ENV LEXIS 102, Final Decision (2001)).


The RFD cited and relied on some of these decisions in determining that the Department had met its prima facie case.  RFD, pp. 22-25.  Since issuance of the RFD, however, Roofblok clarified the prima facie threshold, stating that it was insufficient to make a conclusory statement that a respondent’s financial condition was considered.  Thus, in Roofblok it was determined that a prima facie case had not been made when the record only included conclusory statements that Roofblok’s financial condition had been considered prior to issuance of the PAN.  Roofblok, at p. 15.  


Roofblok stated that “[a]lthough a respondent’s financial condition is a required statutory consideration, evidence concerning a respondent’s general financial status is not likely to be readily or publicly available.  It is thus worth emphasizing that the prima facie threshold for the Department must necessarily be minimal, but more than conclusory.”  Roofblok, at p. 13 (emphasis added).    

Roofblok also emphasized that “in accordance with Matt, supra, 1998 MA ENV LEXIS 934, at 36-37, in evaluating the sufficiency of the Department’s prima facie case:
The question relative to penalty factor consideration is . . . only whether it occurred or not, and not whether consideration of the penalty factors was satisfactory in terms of quality or quantity.  
. . . .
[T]he level of proof needed to cross the threshold is not particularly high.  It should be enough to show that the Department gave some thought to the penalty factors in computing the penalty based upon the information that was available to it at the time. The credibility of that information, its completeness, and the weight it should be given have nothing to do with whether the penalty factors were considered. Those matters are relevant, instead, to the penalty amount.”
Roofblok, p. 15 (quoting Matt, supra, 1998 MA ENV LEXIS 934, at 36-37 (emphasis added)).


Recognizing that the prima facie threshold is very low and the “potential dearth of reasonably available financial information,” Roofblok provided that prima facie evidence could be very general in nature.  Thus, Roofblok stated:

[T]he Department may elect to notify respondents to whom a PAN may be issued that consideration of financial condition is a penalty assessment factor, allowing respondents a reasonable opportunity to provide financial information.  Issuance of such notice and the recipient’s response, or lack of a response, is relevant to the Department’s prima facie case.  The Department may decide to forego issuance of such notice and instead articulate facts and circumstances discovered during the course of its investigation to make a prima facie case that it considered a respondent’s general financial condition.  Such facts and circumstance may include, without limitation, general information relating to: (1) business performance, (2) prior dealings and enforcement experience with MassDEP to the extent they are probative of financial condition, (3) history of compliance and ability to pay, (4) assets and liabilities, (5) bankruptcy filings, or lack thereof, (6) employment status (in the case of an individual), and (7) any other evidence of a respondent’s general financial condition. 

Roofblok, at pp. 13-14.
Once the Department has met its prima facie case, the burden of going forward shifts to the respondent.  Id. at p. 9.  The Department, however, bears the “ultimate burden of persuasion to demonstrate by a preponderance of the evidence that it acted in accordance with its discretion in determining the amount of the penalty—that it sufficiently considered the required statutory and regulatory factors, and such consideration is reflected in the penalty amount.  The Department’s ultimate burden of persuasion does not include showing that the respondent is financially able to pay the penalty.”  Id. at pp. 11-12 (citing New Waterbury, 5 E.A.D.  at 539-40) (the respondent’s “contention that the [Department] must specifically and separately prove that a respondent has the funds necessary to pay a proposed penalty before a penalty can be assessed is erroneous and must be rejected.  The issue as just described is not whether the respondent can, in fact, pay a penalty, but whether a penalty is appropriate. . . .  There is simply no basis for suggesting that ‘ability to pay’ is a special factor which if not established (as opposed to not considered) precludes imposition of any penalty.  Theoretically, a penalty that forces a respondent into bankruptcy is not precluded under [the statute] where the penalty is justified under the totality of the relevant statutory considerations.”  (emphasis in original)).

In this case, as in Roofblok, the Commissioner’s scope of review is limited to evidence in the record.  Here, there is very little information in the record regarding the extent to which the Alossos’ financial condition was considered prior to issuance of the PAN.  The record contains Pre-Filed Direct Testimony from MassDEP employee Ronald White, who testified with respect to MassDEP’s penalty calculation, that MassDEP: “considered whether to make a Financial Deterrence/Financial Hardship Adjustment.  This adjustment considers the financial condition of the violator being assessed the civil administrative penalty.”  White PFT, p. 16.  The testimony also provided in pertinent part that “[n]o adjustments [were made] on the basis of [the Alossos’] financial condition because DEP has no financial information for consideration.”  Id.  On cross examination, Mr. White stated the following when asked what he considered relative to the Alossos’ financial condition: “[Mr. Alosso] had a job and [MassDEP] had no financial information.  [inaudible]  But we did consider it. . . .  We considered that he had a job.”  White Testimony, Tape 1, Side B-Tape 2, Side A.  The record lacks any other information regarding what the Department considered, even though it may have considered other general information relative to the Alossos’ financial condition.  See Roofblok, at pp. 13-15 (discussing information relative to financial condition); supra. at p. 5.
The Department’s Pre-Filed Direct testimony contains only conclusory statements that it considered the Alossos’ financial condition prior to issuance of the PAN.  There is no material difference between that testimony and the testimony that was deemed insufficient in Roofblok.   As explained in Roofblok, the Department’s conclusory statement is insufficient because the prima facie case must “show that [the Department], in fact, considered each factor . . . .  The depth of consideration will vary in each case, but so long as each factor is touched upon and the penalty is supported by the analysis a prima facie case can be made.”  Roofblok, at pp. 9-10 (quoting In re New Waterbury, Ltd., TSCA Appeal No. 93-2, 5 E.A.D. 529, 538 (EAB, Oct. 20, 1994)).  As part of its “prima facie case [the Department must] produce some evidence regarding the respondent’s general financial status from which it can be inferred that the respondent’s ability to pay should not affect the penalty amount.”  Roofblok, at p. 11 (quoting New Waterbury, 5 E.A.D. at 541 (emphasis in original).  “Thus, if this part of the [Department’s] prima facie case is not rebutted, there will be evidence in the record to show that the [Department] considered a respondent’s [financial condition] in assessing the penalty.”  New Waterbury, 5 E.A.D. at 541.  
Given that a prima facie case must be met before a respondent can be required to proceed with its burden of going forward, the prima facie case must necessarily be a part of the Department’s direct case.  See Roofblok, at pp. 9-10 (once the Department meets its prima facie case, the burden of going forward shifts to the respondent).  Nevertheless, even assuming Mr. White’s testimony on cross-examination could be part of the Department’s prima facie case (he testified that he considered Mr. Alosso “had a job”), it does not rectify the deficiency.  Stating that a respondent has a job without any general factual elaboration or analysis regarding the nature of the employment does not lead to the inference that the respondent’s financial condition was “in fact considered.”  Supra. at p. 7.
In sum, while I adopt the RFD’s conclusions that the Alossos committed willful violations of Title 5, I must nevertheless vacate the PAN because there is insufficient information in the record showing the Department in fact considered the Alossos’ financial condition before issuance of the PAN.   
   NOTICE OF FINAL DECISION


The parties to this proceeding are notified of their right to file a motion for reconsideration of this Decision, pursuant to 310 CMR 1.01(14)(e).  The motion must be filed with the Case Administrator and served on all parties within seven business days of the postmark date of this Decision.  A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.







[image: image1.jpg]‘This final document copy s being provided to you electronically by the
Department of Environmental rotetion. A signed copy of this document
s on file a the DEP offcelised on the letterhead.










__________________________







 
Laurie Burt  

Commissioner 

Service List

In the Matter of


OADR Docket No. 2004-163

Joseph N. Alosso and


DALA Docket No. DEP-05-184



Evelyn R. Alosso


(Penalty Appeal); and 






OADR Docket No. 2004-164





DALA Docket No. DEP-05-184








(Enforcement Order Appeal)

	Representative
	Party

	
	

	 David Smith

Ouellette & Smith

127 Eastern Ave., Suite 1

Gloucester, MA 01930

maritimeattorney@aol.com
	Joseph N. Alosso and

Evelyn R. Alosso

P.O. Box 3131

Oak Bluffs, MA 02557



	
	

	MacDara K. Fallon, Esq.

MassDEP- Office of General Counsel

One Winter Street, 3rd Floor

Boston, MA 02108

e-mail: MacDara.Fallon@state.ma.us
	DEPARTMENT

Legal Representative 

	
	

	cc:

David Ferris

MassDEP/Bureau of Resource Protection

One Winter Street

Boston, MA 02108

e-mail: David.Ferris@state.ma.us
	DEPARTMENT

Dept. of Environmental Protection

	
	

	Ronald White

MassDEP/Bureau of Resource Protection

One Winter Street

Boston, MA 02108

e-mail: Ronald.White@state.ma.us
	DEPARTMENT

Dept. of Environmental 


� Title 5 is the short name for the Title 5 Regulations at 310 CMR 15.000.


� See In the Matter of Roofblok Limited, DEP Docket Nos. 2006-047 & 048, Final Decision (May 7, 2010) (“Roofblok”).


� The statute and regulation, G.L. c. 21A § 16 and 310 CMR 5.25, specify several other factors that the Department must consider, but this decision focuses on the “financial condition” factor because it was the only factor addressed by the DALA Magistrate as the basis to vacate the PAN.
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