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In the Matter of





Docket No. 2010-062
Navy Yard Four Associates, Ltd.



File No. W09-2851










Charlestown


________________________


FINAL DECISION


I adopt the reasoning and the result of the Recommended Final Decision.  I find that the land in question is commonwealth tidelands, and the requested license amendment is precluded by the rules governing facilities of public accommodation (FPA).  


It is apparent that the legal wrangling in this case stems from Navy Yard Four's alleged difficulty in securing a tenant for a ground floor FPA.  I assume, without deciding, that Navy Yard has acted diligently and in good faith to find a tenant, but has come up short through no fault of its own.


The paramount purpose of chapter 91 is to activate, preserve and protect public use and enjoyment of tidelands.  While the FPA requirements have been highly successful in fulfilling this purpose and enriching our civic culture, it may be that in some instances FPA rules do not work as intended and interior spaces remain vacant. In my view, idle and vacant waterfront space does not promote the public use and enjoyment of tidelands, and represents a lost opportunity for the public.


It is therefore incumbent upon the Department, who is charged to “preserve and protect the rights in tidelands of the inhabitants of the commonwealth” under chapter 91, to determine whether this problem exists, is widespread, and is attributable to FPA rules.  If so, the Department should explore refinements to FPAs and consider alternative means of promoting the public use and enjoyment of the waterfront to address instances in which existing FPA rules do not secure these benefits.  I instruct the Department to commence this process, and I welcome the engaged participation of a wide array of stakeholders in this endeavor.

 The parties to this proceeding are notified of their right to file a motion for reconsideration of this Decision, pursuant to 310 CMR 1.01(14)(e).  The motion must be filed with the Case Administrator and served on all parties within seven business days of the postmark date of this Decision.  A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.

 







__________________________







 
Kenneth Kimmell  

Commissioner 
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