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FINAL DECISION

I adopt the Recommended Final Decision of the Presiding Officer as to its conclusion that the Wharf Nominee Trust must obtain authorization for the Sail Loft Restaurant and Café located over flowed tidelands on Commercial Wharf.  I vacate the penalty, however, because the Applicant had submitted a Request for Determination of Applicability (“RDA”) prior to the Department’s issuance of the Unilateral Administrative Order (“UAO”) and Penalty Assessment Notice (“PAN”).  While I agree with the Presiding Officer that the issuance of the UAO and PAN were not legally precluded, the record discloses that (1) the Applicant acted in good faith with respect to the filing of the RDA, (2) the RDA raised legitimate jurisdictional questions where there was considerable ambiguity regarding a complex regulatory scheme, and (3) there is no evidence that the RDA was filed to stave off the issuance of enforcement documents by the Department.  In the narrow circumstances presented by this case, I find that the penalty assessment was prematurely issued prior to the Department’s Determination of Applicability for this site.

The parties to this proceeding are notified of their right to file a motion for reconsideration of this Decision, pursuant to 310 CMR 1.01(14)(e).  The motion must be filed with the Case Administrator and served on all parties within seven business days of the postmark date of this Decision.  A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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Laurie Burt  

Commissioner 
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