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FINAL DECISION

In this case, Pyramid Mall of Hadley Newco, LLC (“Pyramid”) appeals a wetlands Superseding Determination of Applicability (“SDA”) issued on March 7, 2006 under the Massachusetts Wetlands Protection Act, G.L. c. 131 § 40 (“MWPA”) and the Wetlands Regulations, 310 CMR 10.00 (“Wetlands Regulations”).  In the SDA, the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”) affirmed the Hadley Conservation Commission’s finding that two stormwater detention basins at Hampshire Mall in Hadley, MA (“Mall”) and another area on the Mall property contained wetland resource areas subject to regulation under the MWPA and the Wetlands Regulations.     

After the parties filed motions for summary decision or motions to dismiss that were converted to summary decision motions, an Administrative Magistrate with the Division of Administrative Law Appeals (“DALA Magistrate”) issued a Recommended Final Decision (“RFD”).  The DALA Magistrate determined that: 
(1) the issue of whether all or a portion of the eastern detention basin was subject to an unappealed determination of applicability was moot
;

(2) neither of the detention basins was a regulated resource area under the MWPA or the Wetlands Regulations because even though it was undisputed that the basins were vegetated wetlands those wetlands did not border on a stream, and thus they were not Bordering Vegetated Wetlands (“BVW”);

(3) if the basins were BVW they would as a matter of law be subject to regulation even though they were constructed and used as detention basins, but the issue was nevertheless moot because the basins are not BVW;

(4) the intermittent streams contain Bank, which is subject to regulation; and
(5) there was insufficient evidence to determine whether Land Under Water Bodies and Waterways was a resource area associated with the intermittent streams.  
See RFD, pp. 11-12, 36-39.
I adopt the RFD, with the following exceptions: First, I find that one of the detention basins borders on a stream, and thus is subject to regulation as a BVW.  Second, I therefore find that the issue whether the basin is subject to regulation even though it was constructed and used as a detention basin is no longer moot; I adopt the DALA Magistrate’s finding that the basin’s construction and use as a detention basin does not preclude a finding that it is a BVW.  Third, although I agree that there is insufficient evidence to delineate the extent of Land Under Water Bodies and Waterways associated with the intermittent streams, I find that as a matter of law intermittent streams have regulated Land Under Water Bodies and Waterways.

PROCEDURAL BACKGROUND

The Mall was built in the late 1970s on farmland that had a system of drainage ditches.  RFD, p. 2.  The Mall encompasses a total area of approximately 51.7 acres, known as Parcel 1A.  Id.  The SDA pertains primarily to two stormwater detention basins, the Eastern Basin and the Western Basin, that were originally constructed in the late 1970s in the preexisting system of drainage ditches.  See RFD, p. 2; Affidavit of Michael J. Marcus (“Marcus Aff.”), ¶¶ 26-27.  Both basins were enlarged in the late 1990s.  See RFD, p. 3.  The Eastern Basin is substantial, with a total area of approximately 89,300 square feet.  See RFD, p. 10.
The issues in this appeal have their inception in the December 1, 2005 Notice of Intent that Pyramid filed under the Wetlands Regulations to expand the Mall.  In response, a local resident, David Elvin, requested a Determination of Applicability under 310 CMR 10.05(3) to determine which areas on the Mall property were subject to jurisdiction under the MWPA and the Wetland Regulations.  RFD, p. 8.  The Hadley Conservation Commission (“the Commission”) determined that the two detention basis were “subject to protection under the Act (as BVWs) insofar as proposed work is not maintenance.”  RFD, p. 8 (quoting the Commission).  The Commission also found that Area 2 was “an area subject to protection under the Act” and that “[r]emoving, filling, dredging, or altering of the area requires the filing of a Notice of Intent.”  Id.  
Pyramid requested an SDA vacating the Commission’s findings.  RFD, p. 9.  MassDEP denied Pyramid’s request, and issued an SDA affirming the Commission’s ruling, but leaving undetermined, because it was not requested, the precise boundaries of the resource areas.  Id.  Pyramid appealed the SDA.  A ten resident group was subsequently allowed to intervene (“Intervenors”).  RFD, p. 12.  
Before the DALA Magistrate, the parties filed motions for summary decision, or motions to dismiss that the DALA Magistrate converted into summary decision motions.
  After the DALA Magistrate held a hearing on the pending motions, he issued an order “allowing the parties to jointly inspect the eastern detention basin and file supplemental papers amplifying how water exited the basin, through what types of structures water flowed after exiting it, and whether it could be determined summarily that the vegetated wet area within the basin bordered on a stream.  The parties conducted the inspection and, through January 2008, filed supplemental affidavits and memoranda.   Pyramid moved to strike some of these supplemental filings.”
  RFD, p. 13 and n. 17.  The DALA Magistrate decided it was unnecessary to rule on the motion to strike in light of his summary decision ruling in favor of Pyramid. 
STANDARD OF REVIEW

Under 310 CMR 1.01(14)(b), the Commissioner may issue a Final Decision adopting, modifying, or rejecting the DALA Magistrate’s Recommended Final Decision.  Here, after issuance of the RFD, a Presiding Officer of the Office of Appeals and Dispute Resolution (“OADR”) issued an Order to Show Cause to the parties requesting that they demonstrate why the Commissioner should adopt, modify, or reject the Administrative Magistrate’s Recommended Final Decision.  The party’s responses are discussed below. 


In reaching a final decision, the “agency may use its experience, technical competence and specialized knowledge in the evaluation of the evidence presented. M.G.L. c. 30A, § 11.” Matter of Hoosac Wind Project, EnXco, Inc., OADR Docket No. 2004-174, Final Decision, n. 2 (June 20, 2007) (it was appropriate for the Commissioner to apply her knowledge of Departmental technical guidance on the proper delineation of stream banks and the construction of stream crossings).  The Commissioner can reject a hearing officer's findings or conclusions with a “considered articulation of the reasons underlying that rejection.” Morris v. Board of Registration in Medicine, 405 Mass. 103, 110-111 (1989); accord Ten Local Citizen Group v. New England Wind, LLC, 457 Mass. 222, 928 N.E.2d 939 (2010); Bayer Corporation v. Commissioner of Revenue, 436 Mass 302, 306-310, 763 N.E.2d 1100 (2002) (ultimate agency decision maker may make findings of fact without hearing and observing the witnesses when such findings are based upon undisputed evidence that does not turn on the credibility of witnesses); see also SEIU v. Labor Relations, 410 Mass. 141, 146 (1991) (hearing officer who did not hear and observe live testimony may render findings and conclusions based upon uncontroverted testimony).

A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe’s Home Centers, Inc., Docket No. WET-2009-013, 2009 WL 2133966, Recommended Final Decision (June 19, 2009), adopted by Final Decision (June 30, 2009) (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).  The applicable rule in 310 CMR 1.01(11)(f) provides in relevant part the following:

[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party's favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .

 

"This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure" governing the resolution of civil suits in Massachusetts trial courts.  Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision, at 4 (July  11, 2008), adopted by Final Decision (August 8, 2008).  


In sum, "[a] party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law."  Couillard, supra.   If the moving party meets this burden, the opposing party "may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits."  310 CMR 1.01(11)(f); Matter of William and Helen Drohan, OADR Docket No. 1995-083, Final Decision, 1996 MA ENV LEXIS 67, at 4 (March 1, 1996); cf. Mass. R. Civ. P. 56(e); Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991) (summary judgment properly awarded to defendant); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007) (same).  “If a party does not respond [to a motion for summary decision, then] summary decision, if appropriate, shall be entered against the party.”  310 CMR 1.01(11)(f).


Moreover, "a party moving for summary [decision] in a case in which the opposing party [has] the burden of proof . . . is entitled to summary [decision] if he demonstrates, by [competent evidence], unmet by countervailing [competent evidence from the opposing party], that the [opposing] party . . . has no reasonable expectation of proving an essential element of that party's case.  To be successful, [the] moving party need not submit affirmative evidence to negate one or more elements of the other party's claim."  Kourouvacilis v. General Motors Corp., supra, 410 Mass. at 716; See Cabot Corp., supra, 448 Mass. at 636-37. 
UNDISPUTED FACTS

Stormwater runoff from the Mall’s parking areas is directed to one of two detention basins that are confined within earthen berms.  The Eastern Basin is located along the eastern side of Parcel 1A and the Western Basin is located on the southwestern corner of Parcel 1A.  RFD, p. 3.  

Each basin contains a concrete control structure through which water exits the basins when it reaches a certain level.  This control structure is at “the southern end of each detention basin [where there] is a rectangular opening into a 1.5-foot-wide and 4-foot-long concrete box control structure that projects into the basin from the berm above it.  Mounted into this opening is a trash rack (a set of parallel steel bars mounted vertically in concrete intended to trap larger debris) through which water from the basin passes directly before entering the concrete box control structure.  The concrete control box structure has an approximately 2.5-foot-deep-sump that holds water entering it, and as well, an outlet at its other end opposite the trash rack, through which water exits when it reaches the level of an outlet opposite the trash rack.”  RFD, p. 5.  This system for allowing the flow of water out of the Eastern Basin is depicted in the attached “Sketch of Eastern Basin System Components,” submitted by the Intervenors’ expert, Mr. Park, which is attached hereto as Appendix A.  

For the Eastern Basin, when water reaches a certain level it exits the control structure and “enters a 24 inch diameter, 30 foot long concrete pipe [in the earthern berm,] ending at an outflow channel in the ground [outside of the basin].”  RFD, p. 6.  The outflow channel “runs southward approximately 110 feet, across Parcel 1A’s eastern boundary and to a drainage ditch running at a right angle to it on the adjacent Allard’s Farm parcel.  From this point, water flows within the drainage ditch in a northeasterly direction approximately 750 feet to a pond that also receives flow from other ditches draining areas to the east and south.”  RFD, p. 6 (footnotes omitted).  “This pond, another pond approximately 250 feet northeast of it, and the drainage ditches appear to be surviving components of a former agricultural drainage network that extended throughout Parcels 1A, 1A-1 and the properties to the south. . . .”  RFD, p. 6 n. 8; see also Foulis Aff., ¶¶ 9-11.  For the Western Basin, when the water reaches a certain level it exits the control structure and enters an 18-inch diameter pipe in the earthen berm and flows from there to the town’s subsurface drainage system.  RFD, p. 6.  


“Both detention basins were part of the . . . Mall construction authorized by a wetlands order of conditions issued by the Hadley Conservation Commission in 1978, and both of them were enlarged pursuant to another order of conditions that the Conservation Commission issued in 1998.”  RFD, p. 3.  

The DALA Magistrate found it was undisputed that the detention basins are vegetated wetlands.  RFD, p. 17.  The parties do not challenge this finding.  The undisputed facts show that since their construction, the basins’ standing water and saturated soil conditions “have promoted the growth in each of them of vegetation “characteristic of bordering vegetated wetlands, including cattails (Typha latifolia) [indicative of marsh] and purple loosestrife (Lythrum salicaria) [indicative of wet meadow].”  RFD, pp. 6-7; see MacLeod Aff., ¶¶ 3-4, 10 (undisputed evidence showing a “predominance of wetland indicator plants,” including Cattail (Typha latifolia) and purple loosestrife (Lythrum salicara); both basins contain “standing water, and are saturated to the soil surface for a significant period during the growing season”); Sanford Aff., ¶ 14; Foulis Aff., ¶ 7 (“the plant community contained considerably more than 50% wetland indicator plants, and ‘all dominant species had an indicator status of obligate . . . and the slope is distinct or abrupt between the upland plant community and the wetland plant community.’”).  In addition to functioning as stormwater management detention basins for the Mall, the “Eastern and Western Detention Basins provide many, if not all of the functions attributed to Bordering Vegetated Wetlands at 310 CMR 10.55(1).”  See MacLeod Aff., ¶¶ 9-10; RFD, p. 17.  The functions include protection of the private or public water supply and wildlife, the ground water, provision of flood control, prevention of storm damage, prevention of pollution, and protection of wildlife habitat.  See MacLeod Aff., ¶¶ 10; Park Aff., ¶¶ 10-11.  
DISCUSSION

I.
The Eastern Basin, But Not The Western Basin, Is A Bordering Vegetated Wetland Subject To Regulation Under The MWPA And The Wetlands Regulations

Vegetated wetlands, by themselves, are not regulated under the MWPA and the Wetlands Regulations, unless they qualify as Isolated Land Subject to Flooding.  See Matter of Cintron, Trustee, Bucko Family Realty Trust, OADR Docket No. 2004-530, Recommended Final Decision (November 10, 2005), adopted by Final Decision (December 27, 2005); 310 CMR 10.57(2)(b) (defining isolated land subject to flooding).  Here, the Department, Intervenors, and Mr. Elvin claim that the vegetated wetlands in the detention basins should be regulated as Bordering Vegetated Welands (or BVW) because they border on streams.
  See 310 CMR 10.02(1) and 10.55(2)(a).  I find that the Eastern Basin does border on a stream, and thus is BVW, but the Western Basin does not.
Eastern Basin

Stream is defined in 310 CMR 10.04 as:

a body of running water, including brooks and creeks, which moves in a definite channel in the ground due to a hydraulic gradient, and which flows within, into or out of an Area Subject to Protection Under M.G.L. c. 131, § 40. A portion of a stream may flow through a culvert or beneath a bridge. Such a body of running water which does not flow throughout the year (i.e., which is intermittent) is a stream except for that portion upgradient of all bogs, swamps, wet meadows and marshes.

The body of water at issue meets the physical properties of an intermittent stream because it contains a definite channel, a portion of which is in the ground; although the water in it does not flow throughout the year, when it flows it does so due to hydraulic gradient.  

Channel.  The underlying facts regarding the physical properties of the water body are not disputed.  The concrete control structure sits in the basin, adjacent to the berm; it is surrounded by wetland vegetation that has grown up against the trash rack entrance in the control structure.  Sanford Aff., ¶ 17.  When the water level is sufficiently high, water flows through the 4 foot-long, 1.5 foot-wide, control structure, into a 24 inch-diameter, 30 foot-long concrete pipe that conveys it to the opposite side of the berm, where it flows directly into an outflow channel in the ground.  RFD, p. 6.  The outflow channel runs southward approximately 110 feet to a drainage ditch that flows into a pond that also receives water from other ditches draining areas to the east and south.  RFD, p. 6. 


The parties do not dispute that when the water level is sufficiently high it flows out of the basin through the control structure.  Mr. Park, the expert for the Intervenors and Mr. Elvin, provided undisputed testimony that during a field visit on December 17, 2007, “surface waters collected in the [Eastern] detention basin were flowing steadily within the outflow control structure and outflow pipe and were discharging into the outflow channel.”  Park Aff., ¶ 15.


Mr. Foulis, the Department’s expert witness, provided undisputed testimony that during his March 29, 2006 site visit he observed water “exiting the culvert at the downstream invert of th[e] [control] structure . . .  The water exiting the culvert was directly contacting (touching) the water column in the downstream, jurisdictional intermittent stream.”  Foulis Aff., ¶ 9.    He testified that the water exiting the culvert flowed directly from the Eastern Basin through the control structure, the culvert, and the open channel, connecting the Eastern Basin to “downstream jurisdictional resource areas, and ultimately directly to the Mill River and thence the Connecticut River.”  Foulis Aff., ¶ 10.  This allows for “controlled hydrological connectivity between the Eastern Basin (the BVW) and the downstream jurisdictional intermittent stream.”  Foulis Aff., ¶ 11 (emphasis in original).  
Dr. Sanford, Pyramid’s expert witness, conceded that water flowed periodically from the Eastern Basin through the control structure, into the culvert in the berm, and then into the open stream channel and into “downgradient intermittent streams.”  Sanford Aff., ¶¶ 13-15.


This undisputed testimony demonstrates that when the water level is sufficiently high it flows in a well-confined, “definite channel.”  310 CMR 10.04 (“Stream”).  The DALA Magistrate’s finding that the channel was not a stream was premised on the mistaken conclusion that a stream cannot begin in a culvert that borders and flows out of the BVW.
  The DALA Magistrate’s conclusion is contradicted by the plain meaning of the regulations.  The regulations expressly provide that “[a] portion of a stream may flow through a culvert or beneath a bridge.”  310 CMR 10.04 (Stream).  The regulations do not specify what portion of the stream may flow through a culvert, whether it’s the beginning, middle, or end.  Had there been intent to limit this definition, the Department could have provided such limitation.
It is of insignificant import in this appeal that the mouth of the culvert is the control structure.  Indeed, some or all of a stream may be “manmade.”  Matter of Papp, OADR Docket No. 2005-066, Recommended Final Decision (November 8, 2005), adopted by Final Decision (December 27, 2005) (“The Wetlands Protection Regulations do not define ‘stream’ relative to whether it is natural or manmade, and do not define a bordering vegetated wetland based upon whether it borders on a natural or manmade stream . . .”).  Neither the MWPA nor the Wetlands Regulations prohibit artificial structures from being resource areas.  Both 310 CMR 10.54(1) and 310 CMR 10.56(1) state that Bank and Land Under Water Bodies and Waterways (“LUWW”) can be entirely composed of artificial, impervious substrates, and that artificial substrates can contain and/or span jurisdictional intermittent streams per the definition at 310 CMR 10.04 (Stream).  Here, the control structure, culvert, and outflow channel form one interconnected, continuous, and well-defined channel for the flow of water from the Eastern Basin.

The DALA Magistrate correctly stated that three Department decisions “relative to culverted streams describe . . . streams that begin in open channels in the ground within a wetland or at its edge, and then end at, or pass through, a culverted section.”  RFD, p. 27.  None of those decisions address the facts at issue in this case nor do they hold that a stream cannot begin with a culvert that has a control structure as its mouth.  See Matter of Cintron, Trustee, Bucko Family Realty Trust, OADR Docket No. 2004-530, Recommended Final Decision (November 10, 2005), adopted by Final Decision (December 27, 2005); Matter of Papp, OADR Docket No. 2005-066, Recommended Final Decision (November 8, 2005), adopted by Final Decision (December 27, 2005); Matter of Tassinari, OADR Docket No. 83-89, Final Decision (May 29, 1984).  Indeed, in each of those cases the issue was generally whether a drainage swale that ultimately flowed into a culvert was a stream.  It was determined that it was because the swale was a “definite enough [channel] to be susceptible of observation, measurement and description . . .”  Matter of Cintron, Trustee, Bucko Family Realty Trust, OADR Docket No. 2004-530, Recommended Final Decision (November 10, 2005), adopted by Final Decision (December 27, 2005).

Hydraulic Gradient.  The DALA Magistrate improperly ignored undisputed evidence regarding the meaning of hydraulic gradient and instead applied an incorrect definition of that scientific term which was unsupported by any record evidence.  The DALA Magistrate wrongly concluded without supporting evidence from the parties that hydraulic gradient necessarily means that the channel in which water flows is sloped, or on a gradient.
  Although he found that water flows through the control structure, he nevertheless concluded that it did not have hydraulic gradient because there was no evidence that the structure was on a gradient and water did not flow through it until it reached a sufficient level.  RFD, pp. 29, 33-34.  He therefore concluded that because the “movement of water within the concrete box control structure does not meet the regulatory requirement of flow due to a hydraulic gradient, it is beyond genuine dispute that the concrete box control structure is not a culverted stream or part of one.”  RFD, p. 34.  The DALA Magistrate’s finding not only ignored undisputed evidence regarding the meaning and application of hydraulic gradient, it was unsupported by any evidence in the record.  See RFD, pp. 28-34.

Pyramid’s expert, Dr. Sanford, conceded that water flowed from the Eastern Basin through the control structure, into the culvert, and then into the open channel when it reached a sufficient level in the basin and the control structure.  Sanford Aff., ¶¶ 13-16.  And, Pyramid did not dispute Mr. Park’s nor Mr. Foulis’ separate observations that water was flowing.  


Despite the undisputed evidence that water flowed out of the Eastern Basin through the control structure, Dr. Sanford provided no explanation of what causes it to flow.  Rather, he made only a conclusory observation of what happens when the water does not flow: “[t]he concrete chambers do not contain a definite channel with a hydraulic gradient.  Rather, the chambers function to capture and retain standing water in the sump and release it periodically when the overflow level is reached.”  Sanford Aff., ¶ 18.  This statement is fatally deficient for two reasons.  First, it is factually deficient because it left the door open for testimony regarding what causes the water to flow when it flows.  Second, it is flawed as a matter of law; the conclusory statement that there is no hydraulic gradient, despite the undisputed flow of water, not only begs the question of what causes the water to flow, it does not satisfy Pyramid’s burden of going forward on summary decision.  See Kourouvacilis v. General Motors Corp., 410 Mass. 706, 715, 575 N.E.2d 734, 740 (1991)(conclusory assertions are not competent evidence to meet burden of going forward for party moving for summary judgment);  Madsen v. Erwin, 395 Mass. 715, 721, 481 N.E.2d 1160, 1164 (1985) (conclusory statements are insufficient to meet the burden of going forward to defeat a well pled motion for summary judgment).

The Wetlands Regulations do not define hydraulic gradient.  The Department’s expert witness, Mr. Foulis, agreed with Dr. Sanford’s statement that “water only leaves the control structure when enough water enters the chamber (a drop inlet) in enough volume, and under enough hydrostatic pressure, to spill over the drop inlet in the culvert.”  Foulis Aff., ¶ 16.  Mr. Foulis, however, submitted unrebutted expert testimony regarding what causes this flow to occur, whereas Dr. Sanford provided no explanation, stating only in conclusory fashion that there is no hydraulic gradient in the chamber when the water the does not flow.

Mr. Foulis provided the following unrebutted definition of hydraulic gradient:
Hydraulic gradient is described in Groundwater (R. Allan Freeze and John A. Cherry, Published by Prentice-Hall, Inc. Englewood Cliffs, New Jersey, 1979) as ‘change in hydraulic head over distance,’ and is expressed formulaically as ‘dh/dl’.  ‘Hydraulic head,’ also described in this same text, is the difference in elevation between any two (2) points in a column of fluid, such as a ‘stream,’ and is typically expressed as an elevation.  Thus, the hydraulic gradient can be measured between ANY two (2) points on a given reach of a stream.  This relatively simple scientific definition ALLOWS for segments with ZERO gradient within the larger measured hydraulic gradient, as long as the two (2) hydraulic head measurements are at different relative elevations.  In other words, Lake Superior is at a higher elevation than Lake Ontario, both are at zero gradient (they’re lakes), and yet there is a hydraulic gradient between the two lakes (water flows from Lake Superior down-gradient to Lake Ontario, via Lakes Huron and Erie, with each lake surface at zero gradient, and each lake surface elevation lower than the closest upstream lake).
  
Foulis Aff., ¶ 18 (emphasis in original).  The Intervenors’ expert, Mr. Park, testified consistently with Mr. Foulis.  He stated generally that “hydraulic gradient refers to the slope of the water surface.”  Park Aff., ¶ 21.  Mr. Park provided unrebutted testimony that “[w]hen water is flowing through the outflow system here, a hydraulic gradient within the outflow control structure and the outflow pipe arises due to the elevation difference between the outflow control structure and the outflow channel.”  Park Aff., ¶ 21 (emphasis added).  Thus, a “hydraulic gradient exists in [the control chamber and pipe] when water is flowing . . .”  Park Aff., ¶ 23 (emphasis added).

This unrebutted testimony from Mr. Foulis and Mr. Park establishes that hydraulic gradient fluctuates with the nature of the stream bed and the volume of water in the stream.  Although water does not flow through the control structure until it reaches a sufficient level, the regulations do not require a continuous gradient in order to establish jurisdiction over streams:  “[B]oth natural (riffle-pool) and artificially controlled streams are composed of both channels with gradient and pools/impoundments with no gradient.  The science of riverine hydrogeomorphology contains this concept as an important component. . . .  Any final decision to the contrary could potentially have massive, unintended consequences, including the possible jurisdictional severing of many resource area complexes presently considered jurisdictional.”  Foulis Aff., ¶ 13-14 (emphasis in original).  


As Mr. Foulis’ undisputed testimony concludes: “[T]he basic physics of this structure is no different than some waterfalls in Massachusetts, in which ledge is the natural equivalent of the berm, and a deep scour hole just upstream of the ledge is the natural equivalent of the drop inlet [in the control structure].  Gradient derived water flows downstream into this pool, which sits at zero gradient, and then piezometric pressure forces the increasing volume of water over the falls (the equivalent of the top of the drop inlet), which then forces water by gravity down-gradient and into the plunge pool, where the process begins again.  Therefore if [Pyramid’s position is accepted], many rivers with waterfalls in Massachusetts may not be subject to the [MWPA].”  Foulis Aff., ¶ 16.

This interpretation and application of hydraulic gradient is consistent with the regulations.  By their terms, they focus on what causes water to “flow” or “move.”  310 CMR 10.04 (Stream).  In order to be a stream, when the water flows or moves it must be “due to a hydraulic gradient.”  Id.  As Mr. Foulis’ undisputed testimony provides, hydraulic gradient must be the cause of the flow when it flows.  As Mr. Foulis points out, if Pyramid’s position were correct, the regulations would state something like: a stream must travel “along a hydraulic gradient wherein no segment or reach exists at zero grade.”  Foulis PFT, ¶ 17 (emphasis removed).  The problem with this position, however, is that it presumes that water in streams is always flowing and there is a constant gradient.  By definition, however, intermittent streams do not flow throughout the year.  See 310 CMR 10.04 (“Stream”: “ . . . Such a body of running water which does not flow throughout the year (i.e., which is intermittent) is a stream . . .”); compare 310 CMR 10.04 (“River”: “River means any natural flowing body of water that empties to any ocean, lake, pond, or other river and which flows throughout the year. River is defined further at 310 CMR 10.58(2).”).  Intermittent streams thus flow only periodically, and sometimes only once a year under certain conditions.  And, just as important, as Mr. Foulis points out, sections of streams may not flow at times when other sections are flowing.  Foulis Aff., ¶ 16.

The hydraulic gradient testified to by Mr. Foulis is similar to the underlying facts in other Department decisions.  Although the issue of hydraulic gradient was not litigated in those cases, in each case there was a wetland resource area that flowed only periodically into an intermittent stream when the water reached a certain level, causing it to flow.  See e.g.  Matter of Papp, OADR Docket No. 2005-066, Recommended Final Decision (November 8, 2005), adopted by Final Decision (December 27, 2005) (“the swale is a distinct path or conduit for water (when it flows) . . .”); Matter of Tassinari, OADR Docket No. 83-89, Final Decision (May 29, 1984) (“The flow of water is intermittent, flowing during periods of heavy rainfall and runoff.”); Matter of Cintron, Trustee, Bucko Family Realty Trust, OADR Docket No. 2004-530, Recommended Final Decision (November 10, 2005), adopted by Final Decision (December 27, 2005) (intermittent stream that flowed over a period of approximately six weeks every April flowed enough to be an intermittent stream because it “flowed at least once during the year”).

Mr. Foulis’ and Mr. Park’s detailed testimony regarding what causes the water to flow through the control structure was unrebutted by Pyramid, with the exception of Dr. Sanford’s insufficient conclusory denial that failed to address what caused the water to flow.  Pyramid therefore failed to create a genuine issue of material fact by sustaining its burden of going forward with respect to whether the water flows due to hydraulic gradient.  See e.g. Kourouvacilis, 410 Mass. at 715 (conclusory assertions are not competent evidence to meet burden of going forward for party moving for summary judgment);  Madsen, 395 Mass. at 721 (conclusory statements are insufficient to meet the burden of going forward to defeat a well pled motion for summary judgment).

Bordering.  The DALA Magistrate incorrectly concluded that the Eastern Basin did not border a stream.  He reached this conclusion based upon the erroneous finding that there was no hydraulic gradient in the control structure, and thus it could not be part of a stream.  Thus, he concluded that the concrete control structure, which was located within the Eastern Basin and surrounded by wetland plants, separated the culvert from the Eastern Basin, and the basin did not border on the culvert, or stream.  RFD, pp. 30-31.


Under 310 CMR 10.04, “bordering” means “touching.”  As the definition explains, here the basin borders on the stream, “if some portion of the [basin] is touching the [stream] or if some portion of the [basin] is touching another area listed in 310 CMR 10.02(1)(a) some portion of which is in turn touching the water body.”  310 CMR 10.04 (“Bordering”).

There are a number of reasons why the DALA Magistrate’s conclusion is incorrect.  First there is a direct hydrological connection or means of conveyance in the channel that carries water through the control structure and the pipe.  The mouth of the culvert, the control structure, touched the basin.  In addition, the sides of the channel within the control structure, which comprise the banks of the stream, make direct, uninterrupted contact with the vegetated wetland in the basin and the banks in the culvert.  Indeed, Pyramid’s expert, Dr. Sanford, conceded that wetland vegetation extended to the trash rack entrance in the control structure.  Sanford Aff., ¶ 17.  The direct, hydrological connection between the basin and the stream by virtue of the confined channel in the control structure and the culvert is the touchstone of whether the basin borders on the stream.  As prior decisions have held, the requirement that there be a “definite channel” bordering the wetland is “functional and relates to whether the feature has the ability to serve as a regular conduit and connection from the wetland to the culvert and eventually to the [outflow into the river].”  Matter of Cintron, Trustee, Bucko Family Realty Trust, OADR Docket No. 2004-530, Recommended Final Decision (November 10, 2005), adopted by Final Decision (December 27, 2005) (determining that a swale flowing from a wetland was a sufficiently defined channel at the point where it bordered the wetland); accord Matter of Tassinari, OADR Docket No. 83-89, Final Decision (May 29, 1984) (“the significance of a ‘definite channel’ . . . is functional – the ability to serve as a regular conduit and connection from the wetland in question to the Salem Street drainage system, Peabody Brook and the Merrimack River.”).

Western Basin

The Western Basin is not a BVW.  In the Western Basin, the control structure is connected to an outflow pipe that discharges directly into the town’s subsurface drainage system.  By definition, this cannot be a stream because no part of it “moves in a definite channel in the ground.”  See 310 CMR 10.04 (“Stream”).  The DALA Magistrate therefore correctly ruled for this alternative reason that the Western Basin did not border on a stream.  See RFD, p. 30 n. 31 (“the outflow pipe at the concrete box control structure leads directly to the town’s subsurface drainage system . . .  This is simply a drainage pipe, thus, rather than a pipe that culverts a stream.  For this reason as well, the wet vegetated area in the western detention basin cannot be bordering vegetated wetland; it does not border on a stream that flows from it.”).    

For all the foregoing reasons, I reject the DALA Magistrate’s conclusion regarding the Eastern Basin with respect to Issue 2.  I find that the Eastern Basin is a BVW under the MWPA and the Wetlands Regulations.  With respect to the Western Basin, I adopt the DALA Magistrate’s finding that it is not a BVW but for the alternative reason articulated by the DALA Magistrate.  It is not BVW because it does not border on a stream; instead, it discharges into a pipe that flows directly to the town’s stormwater system. 
II.
The Detention Basins Can Be Resource Areas Notwithstanding The Manner In 
Which They Were Constructed And The Way That They Are Operated

Pyramid maintained that the detention basins could not as a matter of law be classified as BVW “while simultaneously serving the stormwater management purpose for which they were designed and constructed.”  Pyramid’s Opposition to Department’s Motion to Dismiss, p. 1.  The DALA Magistrate disagreed; he accepted the Department’s argument that the Wetlands Regulations “clearly contemplate the creation and maintenance of a bordering vegetated wetland for stormwater management purposes, and therefore a determination that either of the stormwater management basins at the Hampshire Mall is a bordering vegetated wetland does not preclude the maintenance of either as a functioning stormwater detention basin, citing 310 CMR 10.02(3) and 310 CMR 10.55(4)(e)4.”  RFD, p. 36.  Despite this finding, the DALA Magistrate ultimately determined that the issue was moot based on his ruling that neither basin was a BVW.  Given my finding that the Eastern Basin is BVW, the issue is no longer moot, and I adopt the DALA Magistrate’s finding that the creation and maintenance of the basin as a detention basin does not preclude finding it is a BVW.  

I also disagree with Pyramid’s argument and other arguments that it makes
 for two additional reasons.  First, there are no regulatory or statutory provisions that prohibit finding that the Eastern Basin is a BVW even though it was constructed and is presently maintained as a stormwater detention basin.  Second, Pyramid’s arguments are not germane to the central issue, which is whether the basins border on streams, constituting BVW.  Instead, Pyramid’s arguments are related to the manner and extent to which work and alterations may be permitted with respect to the basins if they are BVW.  That issue is not before me in this SDA appeal.
  Rather, this appeal has its inception in Mr. Elvin’s narrow request for a Determination of Applicability, which sought a determination of “whether any portion of Parcel 1A [which includes the two basins] was an area subject to regulatory jurisdiction under the Wetlands Protection Act, as 310 CMR 10.05(3) allowed him to do.”  RFD, p. 8.

 For all of the foregoing reasons, I find that this issue is no longer moot and I adopt the DALA Magistrate’s finding that a determination that the basin is BVW is not precluded by its creation and maintenance as a detention basin.
III.
Land Under Water Bodies And Waterways Is A Resource Area Associated With 
Intermittent Streams

Here, the Department contends that the DALA Magistrate did not address the issue that was agreed upon for adjudication.  MassDEP’s Response to Order to Show Cause, p. 8.  It contends that this issue was “deliberately worded” for a determination regarding whether intermittent streams have Land Under Water Bodies and Waterways (“LUWW”) associated with them generally, as a matter of law.  Pyramid contended before the DALA Magistrate that if it is determined that LUWW exists as a matter of law with respect to intermittent streams, then I “must abstain from making a site-specific factual determination [regarding the delineation and extent of LUWW] and permit the Commission to decide the issue” as part of the “ongoing NOI proceedings.”  See Pyramid’s Opposition to the Department’s Partially Assented to Motion to Dismiss and for a Legal Ruling, pp. 21-22.

In the SDA the Department determined that LUWW existed but it did not determine “the  boundaries” of LUWW “or any other jurisdictional resource area” because it was not requested in the Request for Determination of Applicability.  See March 7, 2006 Letter from MassDEP to Mr. Elvin regarding SDA.  The Commission did not specify LUWW as being present in the subject area.  RFD, p. 38.  The DALA Magistrate determined that there was insufficient record evidence to determine the extent of LUWW at the site.  RFD, p. 38.  He also found it was unnecessary to find the presence of LUWW, at least at this stage, because the area that allegedly had LUWW associated with intermittent streams indisputably had Bank associated with those streams.  RFD, p. 38.  He therefore concluded that this “suffices to sustain regulatory jurisdiction as to work” in the subject area.  The DALA Magistrate concluded that the determination regarding the extent of LUWW and other wetland resource areas “requires a more complete record and more specific findings by the Conservation Commission and, if its review is then invoked, by DEP.  This can be done in the course of deciding Pyramid Mall’s pending wetlands permit application.”  RFD, p. 38.  I will not disturb the DALA Magistrate’s findings under these circumstances because, as the DALA Magistrate explained, they suffice for purposes of the narrow SDA to establish jurisdiction.  I comment further on the issue, however.  


The Department correctly asserts that the MWPA, Wetlands Regulations, and a prior Department decision provide that land under intermittent streams is LUWW.  See G.L. c. 131 § 40 (MWPA expressly prohibits alteration of “any land under” “any . . . creek, river, stream, pond, or lake . . .”); 310 CMR 10.56(2)(a) (LUWW is defined as “the land beneath any creek, river, stream, pond or lake”; the definition of stream in 310 CMR 10.04 expressly includes a stream that “does not flow throughout the year (i.e., which is intermittent) . . .”); Matter of Conroy, OADR Docket No. 97-074, Final Decision (June 9, 1998) affirmed on Remand (October 5, 1999) (on remand the Hearing Officer found “land under the intermittent stream is land under water body and an Area Subject to Protection under the Act”).  As a general matter, when in the course of reviewing a Request for Determination of Applicability under 310 CMR 10.05(3) the Department determines that a site includes an intermittent stream, it should also find, as a matter of law, and until proven otherwise, that the intermittent stream has LUWW associated with it.  However, because the boundary of LUWW “is the mean annual low water level” under 310 CMR 10.56(2)(c), the extent to which LUWW exists depends upon the circumstances of each case.
  

Pyramid’s argument that intermittent streams do not have LUWW because, Pyramid contends, their mean annual low water level is zero was previously considered and rejected in Matter of Conroy, OADR Docket No. 97-074, Final Decision (June 9, 1998) affirmed on Remand (October 5, 1999).  As explained in that decision, the “mean annual low water level” is relevant to the actual delineation of the boundaries of LUWW.  “It does not follow that any potential issue as to the delineation of the boundary of a resource area affects whether it exists at all.  In the context of a determination of applicability, the only matter for review is whether the site contains certain resource areas subject to jurisdiction of the Act.”  Id.  Pyramid has not offered a persuasive reason to depart from this finding in Matter of Conroy, and I therefore decline to do so.
CONCLUSION

For all the above reasons, I adopt the RFD, with the following exceptions: First, I find that one of the detention basins borders on a stream, and thus is subject to regulation as a BVW.  Second, I therefore find that the issue of whether the basin is subject to regulation even though it was constructed and used as a detention basin is no longer moot; I adopt the DALA Magistrate’s finding that the basin’s construction and use as a detention basin does not preclude a finding that it is a BVW.  Third, although I agree that there is insufficient evidence to delineate the extent of Land Under Water Bodies and Waterways associated with the intermittent streams, I find that as a matter of law intermittent streams have regulated Land Under Water Bodies and Waterways.
This Final Decision resolves the appeal of a jurisdictional determination, as it arose from a Request for Determination of Applicability rather than the filing of a Notice of Intent for proposed work.  Although areas on Pyramid’s property are wetland resource areas, work related to detention basins as stormwater management systems is governed by specific provisions in the wetlands regulations. See 310 CMR 10.02(3); 310 CMR 10.02(2)(c); 310 CMR 10.02(4); 310 CMR 10.04 (definitions of  Stormwater Management System, Maintenance of a Stormwater Management System), and Stormwater Best Management Practices); see also 310 CMR 10.05(6)(k).   The provisions governing work related to existing stormwater management systems, as may be anticipated at this site, lack clarity as to work related to maintenance and work other than maintenance in part due to what appears to be an error in 310 CMR 10.02(3)(placement of second notwithstanding clause) and the differing treatment of stormwater management systems based solely on the date of construction in 310 CMR 10.02(3), 310 CMR 10.02(2)(c) and 310 CMR 10.02(4).  I ask the Department to review this section of the regulations as soon as practicable.    

NOTICE OF FINAL DECISION

The parties to this proceeding are notified of their right to file a motion for reconsideration of this Decision, pursuant to 310 CMR 1.01(14)(e).  The motion must be filed with the Case Administrator and served on all parties within seven business days of the postmark date of this Decision.  A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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� This ruling was issued earlier in the proceedings when it was decided that the determination’s three year duration had lapsed, rendering it moot pursuant to 310 CMR 10.05(3)(b).  RFD, pp. 11-12.  See Ruling on Motion to Dismiss, dated November 30, 2007; Matter of Symes Associates, Inc., Docket No. 2000-171, Recommended Final Decision, 10 DEPR 60, 61 (March 13, 2003)(a determination of applicability expires as a matter of law three years from the date it is issued). 


� The DALA Magistrate noted: “Pyramid Mall titled its response as an ‘opposition’ to the motion that Elvin and the proposed intervenor filed regarding Issue 2.  The title was accurate as to Issue 1, which Pyramid Mall asserted to be the subject of a genuine factual dispute and inappropriate for summary decision as a consequence.  It did not well describe the motion outcome that Pyramid Mall sought as to Issue 2, however.  Nowhere in its response did Pyramid assert that the wetland status of either detention basin was genuinely disputed, and its request for summary decision in its favor on Issue 2 was unambiguous, even though it did not move formally for this relief.  See, e.g., Pyramid Mall of Hadley Newco, LLC's opposition to the motion of Elvin and proposed intervenor for summary�decision on issues 1 and 2 (December 13, 2006), at 1-2, 21 and 22.”  RFD, p. 12 n. 16.  Pyramid concedes there is no genuine dispute regarding the underlying material facts, and the matter involves application of the law to the undisputed facts.  See Pyramid’s Brief in Support of Adopting the Administrative Magistrate’s Recommended Final Decision, p. 1.


�Pyramid moved to strike on the basis that certain filings that were made after the site visit purportedly exceeded the scope of the DALA Magistrate’s order allowing the additional site visit and the filing of “supplemental papers amplifying how water exited the basin, through what types of structures water flowed after exiting it, and whether it could be determined summarily that the vegetated wet area within the basin bordered on a stream.”  RFD, p. 13 and n. 17; see also Rulings re Intervention and Time to File Supplemental Briefs, dated December 24, 2007, in which the DALA Magistrate specifically stated the following: “Relative to . . . whether it can be determined via dismissal or summary decision that the wetland associated with the detention basin in area 1 (the eastern area 1 that drains to the north) does or does not ‘border’ on a stream, and related to that, through what structure(s) does water from this detention basin flow, and under what conditions, in order to enter the stream—I granted the parties time to arrange and conduct a joint inspection and, afterward, to file supplemental briefing on the pending summary decision motion. . . .”  





� The Presiding Officer also properly denied Pyramid’s previously filed motion to strike that the DALA Magistrate did not rule upon, but gave Pyramid an opportunity “to respond to the filings that Pyramid sought to strike” in “order to cure any possible prejudice that could accrue to Pyramid.”  See Order Regarding Pyramid’s Motion to Strike.  Pyramid filed a memorandum addressing the filings it sought to strike.





� In promulgating the Wetland Regulations the Department chose to use the term “bordering vegetated wetlands” to refer to all five freshwater wetlands defined in the MWPA: “bogs,” “freshwater wetlands,” “swamps,” “wet meadows,” and “marshes.”  See G.L. c. 131 § 40; 310 CMR 10.55(2)(a) (“Bordering Vegetated Wetlands are freshwater wetlands which border on creeks, rivers, streams, ponds and lakes. The types of freshwater wetlands are wet meadows, marshes, swamps and bogs.”); see also 310 CMR 10.02(1)(a) (defining areas subject to protection).





� The DALA Magistrate improperly rejected Mr. Park’s unrebutted observations on the basis that they were “entirely visual. . . .  They did not include any testing to confirm that water moved as a steady ‘flow’ from the detention basin through the concrete box control structure, or whether, instead, water was collecting in this structure and rising, rather than flowing directly due to a hydraulic gradient, into the outlet pipe.”  RFD, p. 30 n. 32.  He concluded incorrectly that the testimony did not suffice to show that “the passage of water from the detention basin and through the concrete box control structure due to a hydraulic gradient is either beyond genuine dispute or the subject of a genuine factual dispute that cannot be summarily determined.”  Id.  The DALA Magistrate’s ruling was improper because when reviewing a motion for summary decision, it is impermissible for the hearing officer to consider the weight of the evidence or to assess the credibility of the witnesses.  Cf. Kelley v. Rossi, 395 Mass. 659, 663 (1985) (trial judge improperly weighed evidence and made findings of fact in making summary judgment ruling); Petchel v. Collins, 59 Mass. App. Ct. 517, 521 (2003) (trial judge improperly granted summary judgment to defendant by weighing evidence submitted by plaintiff in support of negligence claim).  Notably, Pyramid’s expert did not dispute that water flowed out of the basin through the control structure and he did not dispute Mr. Park’s and Mr. Foulis’ observations that water was flowing when they visited the site.  See supra. at pp.  11-12; Sanford Aff., ¶¶ 13-16.    


� See also Sanford Aff., ¶ 16 (“When the water level in the [control structure] rises to above the elevation of the outlet opposite the trash rack, the water overflows into the culvert”).


� See RFD, pp. 26-27 (the DALA Magistrate found there was “no evidence that there exists at either of the detention basins a channel, swale, or other open cut in the ground that conducts water from the vegetated wet area in the basin to the concrete box control structure”; the “parties have not cited, and I have not found, any prior DEP appeal decisions describing a stream that begins in a culvert running from the edge of a wetland”).  





� See RFD, p. 29 (“The bed of a culvert, like the bed of a stream, is sloped from a higher elevation at the beginning of its length to a lower elevation at its end, so that water flows downhill within it . . .  There is no evidence of any gradient in the concrete box control structure at either of the Hampshire Mall detention basins.”); p. 30 n. 32 (concluding incorrectly that because water does not flow in the control structure until it reaches a certain level, there is no hydraulic gradient).


� The DALA Magistrate improperly rejected this undisputed testimony and instead made determinations regarding the weight, credibility, and reliability of the evidence, which is improper on summary decision.  RFD, pp. 32-34; see supra. n. 6 (discussing impropriety of assessing weight of evidence on summary decision).  The DALA Magistrate’s determination was also premised upon findings that were not based upon evidence from any of the parties, but instead were based upon the DALA Magistrate’s personal opinions and conclusions derived from scientific concepts and principles relating to gravity and potential and kinetic energy, which had no record support.  RFD, pp. 32-34 (for example, he concluded at pages 33-34 that confined water that does not flow has a hydraulic gradient of zero; not only was this improper, the undisputed testimony from Mr. Foulis demonstrates that it only tells part of the story—although there is no hydraulic gradient when it does not flow, when it does flow it flows, as Mr. Foulis testified, due to a positive hydraulic gradient).  The DALA Magistrate did not state whether he was taking administrative notice of these facts, but even if this was the intent there is no record support that it complied with 310 CMR 1.01(13)(l) (“Administrative Notice. The Presiding Officer may take notice of any fact which may be judicially noticed by the courts, and in addition may take notice of general, technical or scientific facts within the Department's specialized knowledge. Parties shall be notified of the material so noticed, and they shall be afforded an opportunity to contest the facts so noticed. The Presiding Officers may utilize their experience, technical competence and specialized knowledge in the evaluation of the evidence.”). 


� See RFD, p. 30 (“because the concrete box control structure physically separates the outflow pipe from the detention basin, the vegetated wet area within the detention basin does not touch, and therefore does not border, the outflow pipe in which water flows downhill as it would in a culvert”).


� The DALA Magistrate incorrectly concluded that “[t]ouching a stream indirectly via concrete box control structures . . . does not satisfy this requirement, because these structures are not areas subject to protection under the Act.”  RFD, p. 35.  This is incorrect because it ignores the inclusion of artificial culverts, banks, and stream bottoms and the direct hydrological connection in the channel.  Pyramid relies on Weinstein v. Dep’t of Environmental Protection, Memorandum of Decision and Order on Plaintiff’s Motion for Judgment on the Pleadings (Suffolk Super. Ct., Jan. 15, 2002)(affirming Matter of Frost, Docket No. 97-091, Final Decision (October 20, 2000) to support its argument that the basin does not border on the stream because it is separated by the control structure and culvert.  That case, however, is not on point; here, the culvert and control structure are part of the stream, touching the basin and providing a direct hydrological connection and a continuity of Bank.  In Weinstein, there was no such continuity because other resource areas separated the two areas that were required to border on each other.


� Pyramid makes a number of related arguments that were not addressed by the DALA Magistrate.  Pyramid argues that the maintenance exemption in 310 CMR 10.02(3) applies only to BVW that were created for the purpose of stormwater management and the determination that the Eastern Basin is BVW conflicts with the Department’s stormwater policies in the 1996 Stormwater Policy (issued November 18, 1996) and March 1997 Stormwater Management Handbook.  While these arguments may be germane to future work in relation to the Mall and the detention basins, they are not relevant to the narrow issue in this appeal: whether under the circumstances of this case the Eastern Basin borders on a stream, and thereby is a BVW under the MWPA and the Wetlands Regulations.





� The Detention Basins were constructed pursuant to Order of Conditions No. 170-17 issued December 19, 1978 by the Hadley Conservation Commission.  Sanford Aff., ¶ 25.  The basins were upgraded and expanded pursuant to Order of Conditions No. 170-110 issued April 17, 1998 (as extended in 2000 and 2002), and are currently operated in accordance with a Certificate of Compliance dated February 13, 2004, which imposed as a continuing condition the terms of an Operation and Maintenance Plan that had been approved by the Commission as part of Order of Conditions No. 170-110.  Id.  That Plan requires periodic removal of vegetation and accumulated sediments in order to preserve the intended stormwater management function of the basins.  Id.


� See e.g. Matter of Hoosac Wind Project, EnXco, Inc., OADR Docket No. 2004-174, Final Decision, p. 18 (June 20, 2007) (“I note that the location of mean annual low flow level in an intermittent stream would logically vary depending on the amount of time the streambed is in fact dry. Some streams flow much of the year and are dry only seasonally for a week or two in late summer. These streams would have a mean annual low flow level above the thread of the stream.  For these headwater streams which are dry much of the year, the mean annual low flow level will logically be indistinguishable from the thread of the stream.”)   








	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD Service - 1-800-298-2207. 

MassDEP on the World Wide Web:  http://www.mass.gov/dep

	[image: image2.png]  Printed on Recycled Paper


In the Matter of Pyramid Mall of Hadley,

OADR Docket No. 2006-049

Final Decision

Page 27 of 29

