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                                                           Final Decision

The project proposed by Richard E. Terrill, Trustee, Route 140 Upton Realty Trust and

Upton Milford Street Realty Trust, LLC (“the Applicant”) involves a 59 lot subdivision in Upton.   The Upton Conservation Commission (the “Commission”) denied the project based on its conclusion that the Applicant had provided insufficient information and that the work did not meet the requirements of the Wetlands Protection Act and regulations.  M.G.L. c. 131, s. 40; 310 CMR 10.00.  The Central Regional Office of the Department of Environmental Protection (the “Department”) affirmed the denial, also citing insufficient information and failure to meet the regulatory requirements in place in 2004.  The Applicant appealed.  The hearing was held before an Administrate Magistrate at the Division of Administrative Law Appeals in 2006, but was reassigned after the hearing to another Magistrate who wrote a Recommended Final Decision which was issued in 2010.   I adopt the Recommended Final Decision in part, and provide clarification on two issues, the requirement for the Applicant to obtain local permits and to submit sufficient information.  In addition to the conditions recommended by the Administrative Magistrate, I will also require the Applicant to monitor the work associated with detention basins located in the buffer zone with erosion control barriers only feet from bordering vegetated wetland and to revise the stormwater management system under an amended or new order of conditions if upon inspection there is erosion or sedimentation in the resource area. 
Requirement to Obtain Local Permits 
A threshold issue in this case was whether the Applicant had failed to obtain or apply for local permits, where several lots described in the Notice of Intent were zoned for general business use but were proposed for residential development.  The Applicant had not applied for a variance and apparently stated that none was necessary.  The Commission and the Department argued that they did not know what type of development was proposed due to this discrepancy.  The Administrative Magistrate proceeded on the view that whatever project an applicant proposed could be reviewed and conditioned regardless of local permit requirements.  In fact, both the Wetlands Protection Act and the regulations contain explicit requirements related to obtaining local permits.  The statute specifies that a notice of intent shall not be submitted “before all permits, variances, and approvals required by local by-law with respect to the proposed activity, which are obtainable at the time of such notice, have been obtained, except that such notice may be sent, at the option of the applicant, after the filing of an application or applications for said permits, variances, and approvals.” M.G.L. c. 131, s. 40, para.1.   The regulations specifically identify a variance as an approval which is feasible to obtain at the time of filing a notice of intent.  310 CMR 10.05(4)(e).  Finally, the regulations state:

If the issuing authority rejects a Notice of Intent because of a failure to obtain or apply for all permits, variances and approvals required by local by-law, it shall specify in writing the permit, variance or approval that has not been applied for.  A ruling by the municipal agency within whose jurisdiction the issuance of the permit, variance or approval lies, or by the town counsel or city solicitor, concerning the applicability or obtainability of such permit, variance or approval shall be accepted by the issuing authority.  In the absence of such a ruling, other evidence may be accepted. 

310 CMR 10.05(4)(f).
   Recent cases have placed the responsibility to accept or reject a notice of intent based upon obtaining other local approvals squarely upon the local conservation commission, to which the Department will defer.  Matter of Indian Summer Trust, Docket No. 2001-142, Ruling on Summary Decision and Order Regarding Witnesses and Schedule (May 16, 2003), adopted by Final Decision (June 23, 2004); Matter of Stephen Bankert, Docket No. 2003-027, Final Decision (December 3, 2004).
   In this case, however, there is no evidence in the record of any opinion by the local board or town counsel, and the Order of Conditions did not specifically reference the issue of local permits, but instead treated it as insufficient information related to the use of Lots 4 through 11 as business or residential development.   Although the Commission argued this issue on appeal, it does not appear to have rejected the Notice of Intent for failure to obtain all necessary permits.    
 Denial for Insufficient Information 


In this case, both the Conservation Commission and the Department denied the project for lack of information as well as on the merits.  The wetlands regulations contain specific provisions governing the submission of sufficient information by an applicant.  A notice of intent must provide detailed information to allow the commission or the Department to review the project.  310 CMR 10.05(4)(a).  A conservation commission may deny a project where it finds that the submitted information is insufficient to describe the project site, the work proposed, or the effect of the work on the interests identified in the Wetlands Protection Act.  M.G.L. c. 131, s. 40.
  If a conservation commission has denied a project on that basis and the denial is appealed to the Department, the Department must limit its review to the information submitted to the conservation commission. 310 CMR 10.05(7)(h).  If the Department agrees with the commission that the submitted information was not sufficient, the Department must affirm the denial. Id.    

The insufficient information provisions are designed to “ensure that an applicant cannot bypass local review” by providing information to the Department that was not available to the conservation commission. Matter of Zora Enterprises, Inc., Docket No. 90-206, Final Decision (October 14, 1994).    In other circumstances, the Department may and routinely does request additional information, as specifically allowed by the statute and regulations. M.G.L. c. 131, s. 40; 310 CMR 10.05(7)(g). Nothing in the regulations precludes a commission from denying a project on two grounds, lack of sufficient information and on the merits.  See, e.g, Matter of Crystal Motor Express, Inc., Docket No. 2001-017 and 2001-019, Final Decision (January 11, 2002).   Where an Applicant elects not to provide information because of a difference of opinion, the Commission may deny the project, the Department will independently consider whether the information was sufficient based on its own views, and an appeal is available for consideration of the issue.  On appeal, the Presiding Officer will typically evaluate the information submitted to the Commission to make this determination.  As the Administrative Magistrate notes, it is not entirely clear why the question of the sufficiency of information was not identified as an issue for adjudication.  I do note, however, that the Commission did not identify this issue in its Pre-Hearing Statement and the Order of Conditions specifically stated that the tributary in the southeastern portion of the site was a cold water fishery and was silent on the other tributary.  Although the other tributary was a cold water fishery, the evidence does not support a conclusion that the southeastern tributary is a cold water fishery.  As to the potential for business use of lots 4 through 11, I accept the Magistrate’s conclusion that a condition may restrict the use of the lots to single family homes.  Thus, information about business use of the lots and the application of Stormwater Management Standard 5 related to higher pollutant loads is not relevant.  As a consequence, with respect to the specific information deficits identified by the Commission, there was sufficient information to make a decision on the project.
Proximity of the Detention Basin Outlets to Resource Areas  
Finally, I share the concern of the Commission and the Department about the proximity of portions of the detention basins to the bordering vegetated wetland.  As to the placement of stormwater outfalls 105 feet from a wetland to avoid buffer zone jurisdiction, the 1996 Policy warns that “the first heavy rainstorm is likely to erode a channel to and thereby alter the resource area.”  Stormwater Management Policy Handbook, Volume One, p. 2-4 (March 1997).  Here, the Applicant provided specific testimony on the efficacy of its proposed best management practices.  In addition to accepting the condition proposed by the Applicant that would require monitoring of the site during construction, I also impose a condition that requires the Applicant, upon any evidence of erosion or sedimentation to any resource area from the outfalls, to file for a new or Amended Order of Conditions with a revised design and/or relocation of the detention basins.
  
The parties to this proceeding are notified of their right to file a motion for reconsideration of this Decision, pursuant to 310 CMR 1.01(14)(e).  The motion must be filed with the Case Administrator and served on all parties within seven business days of the postmark date of this Decision.  A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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Laurie Burt  

Commissioner 

�Another means to address local permits and approvals has been included in the wetlands permit itself.  Every order or superseding order of conditions contains General Condition #3, requiring that a project allowed under M.G.L. c. 131, s. 40 comply “with all other applicable federal, state or local statutes, ordinances, by-laws, or regulations.”   


�In Matter of Indian Summer Trust, the Commissioner specifically noted a conclusion reached on summary decision by the Administrative Magistrate, that “whether an applicant has applied for all obtainable local permits is a threshold issue to be resolved by the conservation commission.  Determining what local permits are necessary and obtainable is uniquely within the expertise of conservation commissions and the Department need not revisit a local decision properly made at the time a Notice of Intent is filed.”  Matter of Indian Summer Trust, Docket No. 2001-142, Ruling on Summary Decision and Order Regarding Witnesses and Schedule (May 16, 2003), adopted by Final Decision (June 23, 2004); see also  Matter of Edward T. McLaughlin, Trustee, ETM Realty Trust, Docket No. 05-1224,  Decision and Order on Motion to Stay, n. 14 (March 22, 2006).  Earlier cases cited by the Administrative Magistrate had endorsed the view that the duty to enforce compliance with the “obtainable permits” provision rests with the conservation commission, but occasionally and reluctantly considered whether a local permit was either required and feasible to obtain.  Id.  The Department expected a party raising this issue to show that the municipal board had the discretion to issue the permit and to provide evidence that the permit was feasible to obtain, i.e., that the relevant board would actually have issued the permit prior to the filing of the notice of intent.  Matter of John M. Shields, Docket No. 99-069, Ruling on Petitioner’s Motion for Summary Decision (July 13, 2000).  


 


� A “complete” application does not necessarily constitute sufficient information.  Commissions may request additional information from applicants where necessary.  See  Matter of Diamond Hill Corp., Docket No. 99-018, Recommended Final Decision (December 12, 2000), adopted by Final Decision (January 5, 2001).  


� The Central Regional Office wetlands staff should prepare a draft Final Order of Conditions that reflects the conditions added by the Recommended Final Decision and this Final Decision.  





