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FINAL DECISION

In these appeals, the Petitioner, Roofblok Limited (“Roofblok”), challenges two enforcement orders that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to Roofblok for alleged violations at its manufacturing facility at 150 Benson St., Fitchburg, MA (“Fitchburg Site”).  The enforcement orders are a Notice of Intent to Assess an Administrative Penalty (“PAN”)(PAN-CE-06-9004-24A) in the amount of $86,498.50 and a Unilateral Administrative Order (“UAO”); both orders are based upon alleged violations of the laws regulating solid waste, hazardous waste, and discharges to the groundwater.  See 310 CMR 30.000, 310 CMR 16.00, 310 CMR 19.000, and 314 CMR 5.00. On August 13, 2009, an Administrative Magistrate of the Division of Administrative Law Appeals (“the DALA Magistrate”) issued an advisory opinion in the form of a Recommended Final Decision (“RFD”).
  
The Department’s Commissioner (“the Commissioner”) is responsible for issuing a Final Decision in these appeals.  See 310 CMR 1.01(1)(a) (“[t]he Commissioner of the Department has the authority to issue final decisions” in administrative appeals of Department enforcement orders or permit decisions); 310 CMR 1.01(14)(b) (“[e]very final decision shall be in writing and shall be signed by the Commissioner or a designee of the Commissioner”).  Under 310 CMR 1.01(14)(b), the Commissioner may issue a Final Decision adopting, modifying, or rejecting the DALA Magistrate’s Recommended Final Decision.
The Commissioner is authorized to “designate as Presiding Officers other persons or agencies to conduct adjudicatory hearings” in administrative appeals such these cases, or “to conduct, in whole or in part, an adjudicatory appeal.”  310 CMR 1.01(1)(a) and (1)(c).  On October 29, 2009, a Presiding Officer of the Office of Appeals and Dispute Resolution (“OADR”) issued an Order to Show Cause to the parties requesting that they demonstrate why the Commissioner should adopt, modify, or reject the Administrative Magistrate’s Recommended Final Decision.  In its response, MassDEP requested that the Commissioner reject the decision to vacate the PAN and certain of the findings regarding the UAO.  Roofblok requested the adoption of the DALA Magistrate’s Recommended Final Decision.

For the reasons discussed below, I adopt the DALA Magistrate’s decision vacating the PAN, but for different reasons than those articulated by the DALA Magistrate, and I modify the decision regarding the UAO.
BACKGROUND
Roofblok’s manufacturing plant was located at the Fitchburg Site from 1998 until December 2004, at which point it moved its plant to Littleton, MA.
  See RFD, p. 6.  Roofblok manufactures concrete paving blocks.  Id. at p. 1.  The manufacturing process includes “placing newly mixed concrete in molds, and using hydraulic presses to force out excess water.”  Id. at p. 4.  
The environmental enforcement actions at issue in these appeals first arose on or about March 1, 2004, when the Fitchburg Board of Health ordered Roofblok to “cease operations and hire a licensed company to remove petroleum product . . . that was floating on water in [a] pit.”  Id. at p. 4.  The pit was located outside the facility, and was at least 20 feet long and 20 feet wide with a “concrete bottom with earthen walls.”  Id. at p. 4.  The pit was being used to collect “water containing contaminants from [Roofblok’s] industrial process[es].”  Id. at p. 5.  The industrial waste product in the pit originated from the adjacent manufacturing facility where the product flowed through the facility in a “one-foot wide one foot deep trough [that] ran 100 feet down the center of the floor.”  Id. at p. 4.  “[The trench] collected water squeezed from the concrete molds, as well as water used to wash down the floor, the hydraulic presses, and other equipment.”  Id.  The “water in the trough passed under the rear wall of the building, flowed into a twenty foot long unlined trench, and spilled into” the pit.  Id.  The “pit was surrounded by piles of dirt and debris that were roughly five feet high.”  Id.  

On March 2, 2004, an environmental remediation company pumped 490 gallons of Roofblok’s waste product from the pit, pursuant to an Order from the Fitchburg Board of Health.  Id.  Other purported observations at the site in March 2004 and May and August 2005 that led to additional violations alleged and discussed below include: several 55-gallon drums and other containers holding petroleum products and/or hazardous waste and at least one large pile of “substandard” pavers or blocks that were alleged to be unlawfully handled solid waste.  Id. at pp. 5-7. 
On February 27, 2006, MassDEP issued the PAN to Roofblok, which included the following alleged violations:

Alleged Date of Discovery: March 2, 2004
1.
One Class I violation of 314 CMR 5.03 (discharge 


to the groundwater without a permit); 
2.
One Class I violation of 310 CMR 30.801 (acting as 

a storage facility of hazardous waste) and nine 


lesser Class II violations of the hazardous waste 


violations with respect to the handling of hazardous 


waste under 310 CMR 30.000 (30.302, 30.253, 


30.682, 30.685(1), 30.685(4), 30.342(1)(e)(two 


separate violations), 30.341(5), 30.341(4)); and
3.
One Class I violation of 310 CMR 16.06 (operating 


a solid waste facility without site assignment).

Alleged Date of Discovery: May 17, 2005
1.
Eleven Class II violations of 310 CMR 30.000 with 


respect to the handling of hazardous waste 



(30.253(6)(c), 30.303, 30.302, 30.061(1), 30.682, `


30.341(5), 30.341(4), 30.685(2), 30.351(9)(c)6, 


30.351(9)(c)3, 30.351(9)(g)).

Alleged Dates of Discovery: August 2 and November 10, 2005


1.
One Class I violation of 310 CMR 19.014 (maintaining an open 




dump); and


2.
One Class I violation of 310 CMR 30.801 (acting as a storage 




facility of hazardous waste). 

The total amount of the assessed penalty for the above violations equaled $86,498.50.  See RFD, p. 2.  On the same date that MassDEP issued the PAN, it also issued the UAO, which generally ordered Roofblok to come into compliance with the above applicable regulations by certain specified dates.  Id.  
THE PAN
After the Adjudicatory Hearing, the DALA Magistrate concluded that MassDEP failed to “consider Roofblok’s financial condition as required by statute and regulation, . . . [and therefore] vacate[d] the [entire] penalty.”  RFD, p. 9.  The DALA Magistrate determined that the evidence did not “support DEP’s contention that it considered Roofblok’s financial condition before it issued the penalty.”  Id.  The DALA Magistrate found that prior to issuance of the PAN, Roofblok had provided MassDEP employee John F. Kronopolus
 with its “2003 federal income tax return” showing the “company had only $816.00 in cash at the end of the year” and a “profit and loss statement for January through August 2004 that showed the company’s assets and liabilities to be equal.”  Id. at p. 8.  The DALA Magistrate concluded that MassDEP had not “considered” Roofblok’s financial condition because he found that Mr. Kronopolus “made no effort to explain why these documents were insufficient.  In fact, he did not mention them at all.”  Id.  
I conclude that the DALA Magistrate properly vacated the PAN, but for reasons that differ from those articulated by the DALA Magistrate.  

The Civil Administrative Penalties Act, G.L. c. 21A, § 16, requires, in pertinent part, that: “In determining the amount of each civil administrative penalty, the department shall include, but not be limited to, the following in its considerations: . . . the financial condition of the person being assessed the civil administrative penalty . . . .”  Likewise, the Administrative Penalty Regulations at 310 CMR 5.25(10) state that “in determining the amount of each penalty” the Department “shall consider,” among several factors, the “financial condition of the person who would be assessed the Penalty.” 
  

Prior Department decisions correctly construed the plain meaning of “considerations” or “consider” in G.L. c. 21A, § 16 and 310 CMR 5.25, respectively.  See e.g. In the Matter of William T. Matt, OADR Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, at 34 n.27 (October 7, 1998) reconsideration denied, 1998 MA ENV LEXIS 935 (November 23, 1998).  Matt properly interpreted the plain meaning, stating that neither c. 21A, § 16 nor 310 CMR 5.25 “defines ‘consider’ or ‘considerations,’ and neither requires any particular quantum or degree of consideration [by the Department]; nor does either the statute or the regulation specify what the Department must review in considering any of the penalty factors.”  Matt, supra, 1998 MA ENV LEXIS 934, at 35.  Hence, “[c]onsiderations,” as the statute uses the term, and “consider,” as 310 CMR 5.25 specifies, “are given, thus, their common and ordinary meanings—what is required is that the penalty factors be thought about and taken into account [by the Department].”  Id. at 35-36.

“Not thinking about a factor or not taking it into account clearly does not meet this requirement.  Neither the administrative penalty statute nor the administrative penalty regulations requires, on the other hand, a detailed analysis of the penalty factors; nor do they require that the penalty factors be given any particular weight or that their consideration, whether individually or collectively, result in an adjustment of the penalty amount.”  Id. at 36. 

In sum, “[p]enalty factor consideration prior to assessment, thus, matters in an appeal such as this one only as a threshold issue—did the Department in fact take each of the penalty factors into account before it issued the penalty assessment notice?  If it did, the focus should shift to what the record shows now with respect to each of the penalty factors, and to whether that evidence supports a downward penalty adjustment.  That information is critical to determining whether the appealed penalty is excessive . . . .”  Id.; see 310 CMR 5.35(2)(in a notice of claim for adjudicatory hearing an alleged violator may assert “that the money amount of the proposed Penalty is excessive.”); In the Matter of Associated Building Wreckers, Inc., DEP Docket No. 2003-132, Final Decision, 11 DEPR 176 (July 6, 2004)(discussing level of proof and standard of review with respect to whether a penalty is excessive).

Notwithstanding the above standard, some prior decisions are not clear or consistent regarding the level of proof that is necessary to show the Department considered the factors.  See e.g. Matt, supra, 1998 MA ENV LEXIS 934, at 41 (“The record also shows that Johnson considered the trust's financial condition—penalty factor 10—to be potentially relevant to the penalty amount. As he had no information about the trust's financial condition, however, he did not adjust the penalty on account of it.”); In the Matter of David Keenan, Docket Nos. 2002-016, 2002-017, 2004 MA ENV LEXIS 15, 20 (November 24, 2004), adopted as Final Decision (July 26, 2005) (“In Matter of Duridas, I upheld a penalty where the Department's witness testified that he had considered the penalty factors, although he did not explain his thought process.”)(citing In the Matter of Duridas, Docket No. 2000-020, 2001 MA ENV LEXIS 102, Final Decision (2001)).


Here, Mr. Kronopolus, the Department witness who testified how the penalty was calculated, provided undisputed Pre-Filed Direct Testimony that the Department “considered” Roofblok’s “financial condition” prior to issuing the PAN.  See Kronopolus PFT, pp. 24-26.  The DALA Magistrate did not discuss this testimony, even though it is, arguably, generally consistent with some prior decisions.  See supra. at p. 7.  Indeed, Mr. Kronopolus’ undisputed testimony also provided, in pertinent part, the following:

[MassDEP] next considered whether to make any Special Circumstances Adjustments to the Total Gravity Based Number in accordance with the Guidelines.  These adjustments take into consideration . . . financial hardship . . .  [T]he ‘Financial Deterrence/Financial Hardship adjustment is recorded on line 5 of the worksheet and takes into consideration the factors set forth at 310 CMR 5.25(8), (9), and (10); 

. . . .

[MassDEP] next considered whether to make a Financial Deterrence/Financial Hardship Adjustment.  This adjustment considers the financial condition of the violator being assessed the civil administrative penalty.  Two points are considered in making upward and downward adjustments based on a violator’s financial condition.  These are: (1) downward adjustments based on inability of the violator to pay; . . .

. . . .

[MassDEP] did not make any adjustment to the Total Gravity Based Number on the basis of Petitioner’s financial condition because the Petitioner failed to provide the Department with adequate financial information to determine whether a financial hardship existed. (emphasis added)

Kronopolus PFT, pp. 13, 24-26 (¶¶ 17, 25, 26, 27)(emphasis added).  On cross examination, Mr. Kronopolous testified that with respect to consideration of financial condition “based upon [the] information available at the time . . . the Department felt it was inappropriate to adjust [the penalty] up or down.”  Kronopolous Testimony, October 25, 1996, Tape 1, Side A.  In addition, the PAN itself states: “As required by M.G.L. c. 21A § 16 and 310 CMR 5.25, MassDEP considered the following factors in determining the amount of the penalty: . . . (i) “The Company’s financial condition.”  See PAN, p. 12. 
  
Notwithstanding the above testimony, the Department’s conclusory statement that it considered Roofblok’s financial condition is insufficient to meet the minimal evidentiary threshold required by G.L c. 21A § 16 and outlined in Matt.  The Department must provide prima facie evidence, not a conclusory statement, that “[i]n determining the amount of each civil administrative penalty . . . [it considered] the financial condition of the person being assessed the civil administrative penalty . . .”  G.L. c. 21A § 16.  The decision In re New Waterbury, Ltd., TSCA Appeal No. 93-2, 5 E.A.D. 529, 538 (EAB, Oct. 20, 1994), which is based upon a similar statutory requirement, is instructive:
[F]or the [Department] to make a prima facie case on the appropriateness of [the] penalty, [it] must come forward with evidence to show that it, in fact, considered [the respondent’s financial condition, in addition to the other factors] . . .  The depth of consideration will vary in each case, but so long as each factor is touched upon and the penalty is supported by the analysis a prima facie case can be made. Once this is accomplished, the burden of going forward shifts to the respondent. To rebut the [Department’s] case, a respondent is required to show (1) through the introduction of evidence that the penalty is not appropriate because the [Department] had, in fact, failed to consider all of the statutory factors or (2) through the introduction of additional evidence that despite consideration of all of the factors the recommended penalty calculation is not supported and thus is not “appropriate.” Thereafter, in order to prevail on its burden of persuasion the [Department] must address the respondent's evidence either through the introduction of additional evidence to rebut the respondent's evidence or through cross-examination that will discredit the respondent's contentions.
See also 38 Alexandar J. Cella, et al., Mass. Prac., Administrative Law and Practice, § 284 (2009)(“The law on inferences, presumptions, and prima facie evidence which is operative in the proof of facts in judicial proceedings in Massachusetts is equally operative and applicable to the proof of facts in state administrative agency proceedings in Massachusetts, including state administrative agency adjudicatory proceedings.”); id. at § 276 (“While it may represent an oversimplification of the complexities of the issue, a rough rule of thumb may generally be useful in determining the proper allocation of the burden of proof: the determination of which party would be legally entitled to prevail in the adjudicatory proceeding if no evidence were introduced by any party in an effort to persuade the factfinder. The party that would lose in such a situation is generally the party who has the burden of proof.” (Citations omitted)); see also id. at §§ 276-77 (discussing burdens of proof and production in Massachusetts civil law); 17B Richard W. Bishop, Mass. Prac., Prima Facie Case § 59.3 (5th ed.)(“a party making a claim under a statute usually bears the burden of proving that he comes within the terms of the statute”). 

Thus, a respondent’s financial condition is “a matter that the [Department] takes into consideration as part of its prima facie case.  As such, it is a matter that falls within the scope of the [Department’s] case, and, therefore, by definition, cannot be a matter for the respondent to raise as an affirmative defense.”  New Waterbury, 5 E.A.D.  at 540.  Thus, as part of its “prima facie case [the Department must] produce some evidence regarding the respondent’s general financial status from which it can be inferred that the respondent’s ability to pay should not affect the penalty amount.”  Id. at 541 (emphasis in original); see also id. at 542-43; 17B Richard W. Bishop, Mass. Prac., Prima Facie Case § 59.44 (5th ed.)(“When the basic fact carries with it, by its nature, an inference that the presumed fact is true, in Massachusetts at least, the combination of the presumption and the inference creates what is called in this state ‘prima facie evidence.’”).
Leaving the ultimate burden of persuasion with the Department, as discussed above in New Waterbury, is consistent with applicable regulations.  See 310 CMR 5.36(3)(if a respondent “denies the occurrence of the act(s) or omission(s) alleged by the Department in the Penalty Assessment Notice, the Department shall, by a preponderance of the evidence, prove the occurrence of the act(s) or omission(s) denied in said statement”).  The ultimate burden of persuasion is more nuanced with the penalty amount than it is with liability.  Although G.L. c. 21A § 16 requires the consideration of certain factors, it “leaves the weight to be given each factor to agency discretion.  The penalty assessment amount therefore, is not a factual finding but the exercise of a discretionary grant of power.”  In the Matter of Associated Building Wreckers, Inc., DEP Docket No. 2003-132, Final Decision, 11 DEPR 176 (July 6, 2004).  “While the Department retains the discretion as to the weight given to the various factors, the penalty amount must reflect the facts of each case.”  Id.; see also supra. at p. 7 (quoting language from Matt regarding shifting burdens).  Thus, the Department bears the ultimate burden of persuasion to demonstrate by a preponderance of the evidence that it acted in accordance with its discretion in determining the amount of the penalty—that it sufficiently considered the required statutory and regulatory factors, and such consideration is reflected in the penalty amount.  The Department’s ultimate burden of persuasion does not include showing that the respondent is financially able to pay the penalty.  See New Waterbury, 5 E.A.D.  at 539-40 (the respondent’s “contention that the [Department] must specifically and separately prove that a respondent has the funds necessary to pay a proposed penalty before a penalty can be assessed is erroneous and must be rejected.  The issue as just described is not whether the respondent can, in fact, pay a penalty, but whether a penalty is appropriate. . . .  There is simply no basis for suggesting that ‘ability to pay’ is a special factor which if not established (as opposed to not considered) precludes imposition of any penalty.  Theoretically, a penalty that forces a respondent into bankruptcy is not precluded under [the statute] where the penalty is justified under the totality of the relevant statutory considerations.”  (emphasis in original)). 
  
Although a respondent’s financial condition is a required statutory consideration, evidence concerning a respondent’s general financial status is not likely to be readily or publicly available.  It is thus worth emphasizing that the prima facie threshold for the Department must necessarily be minimal, but more than conclusory.  See generally Rolanti v. Boston Edison Corp., 33 Mass. App. Ct. 516, 603 N.E.2d 211 (1992)(“An inference is an important means by which a party may satisfy his burden of persuasion sufficiently to transfer the burden of going forward to the other party, who may be in a better position to know certain facts essential to the case.”).

Given the required prima facie case and the potential dearth of reasonably available financial information, the Department may elect to notify respondents to whom a PAN may be issued that consideration of financial condition is a penalty assessment factor, allowing respondents a reasonable opportunity to provide financial information.
  Issuance of such notice and the recipient’s response, or lack of a response, is relevant to the Department’s prima facie case.
  The Department may decide to forego issuance of such notice and instead articulate facts and circumstances discovered during the course of its investigation to make a prima facie case that it considered a respondent’s general financial condition.  Such facts and circumstance may include, without limitation, general information relating to: (1) business performance, (2) prior dealings and enforcement experience with MassDEP to the extent they are probative of financial condition, (3) history of compliance and ability to pay, (4) assets and liabilities, (5) bankruptcy filings, or lack thereof, (6) employment status (in the case of an individual), and (7) any other evidence of a respondent’s general financial condition. 
The Department may determine that it has insufficient reliable information to warrant any adjustments to the total penalty amount, but to make a prima facie case it must at least provide some factually based evidence or analysis demonstrating that it considered the respondent’s financial condition as a penalty assessment factor. 
  In accordance with Matt, supra, 1998 MA ENV LEXIS 934, at 36-37, in evaluating the sufficiency of the Department’s prima facie case:
The question relative to penalty factor consideration is . . . only whether it occurred or not, and not whether consideration of the penalty factors was satisfactory in terms of quality or quantity.  
. . . .
[T]he level of proof needed to cross the threshold is not particularly high.  It should be enough to show that the Department gave some thought to the penalty factors in computing the penalty based upon the information that was available to it at the time. The credibility of that information, its completeness, and the weight it should be given have nothing to do with whether the penalty factors were considered. Those matters are relevant, instead, to the penalty amount.

Matt, supra, 1998 MA ENV LEXIS 934, at 36-37 (emphasis added).


Here, the Department stated in conclusory fashion that it considered Roofblok’s financial condition but it did not make “any adjustment” because Roofblok failed to provide “adequate financial information.”  The Department, however, provided no supporting evidence or analysis that it considered Roofblok’s financial condition prior to issuing the PAN.  The Department therefore failed to make its prima facie case that it considered Roofblok’s financial condition.  For all the above reasons, I adopt the DALA Magistrate’s decision to vacate the PAN.  
UAO

The Department has objected to the DALA Magistrate’s decision to vacate paragraph 35 of the UAO.  That provision pertained to the accumulation of the “substandard pavers” at the site, allegedly in violation of solid waste laws.  The DALA Magistrate determined that paragraph 35 was rendered moot by his finding that the pavers had been removed from the site.  RFD, pp. 7 and 12.  As MassDEP points out, however, paragraph 35 specifically pertained not to the actual removal of the pavers but rather to verification that the removal and disposition of the pavers had lawfully occurred.  Paragraph 35 of the UAO states:

On or before April 28, 2006, the Company shall ensure that all records documenting the proper disposal and/or recycling of the off-specification waste concrete paving block have been submitted to MassDEP.


MassDEP submitted evidence that the required documentation had not been provided and Roofblok’s evidence corroborated that.  Regan Testimony, Hearing Tapes, Day One, Tape #3; Keating PFT, ¶ 24 and Exhibit 5.  Roofblok has not argued otherwise.  I therefore reject the DALA Magistrate’s finding and conclusion with respect to paragraph 35 and determine that Roofblok shall comply with its terms within 30 days of the issuance of this Final Decision.

The Department also takes issue with the DALA Magistrate’s decision not to apply the UAO provisions to drums located outside of the Fitchburg facility.  However, the issue of where the drums were located, whether they were on property leased by Roofblok, whether they had been placed on the property prior to Roofblok leasing the facility, and thus whether the UAO should apply to the drums, were vigorously contested issues based upon Prefiled Direct Testimony, cross examination, and determinations regarding credibility.  See e.g. Roofblok’s Post Hearing Brief, § 2; MassDEP’s Post-Hearing Brief, pp. 25-27 (“Mr. Keating’s assertion that Roofblok bears no responsibility for these drums is not credible.”; “The credibility of this explanation is undermined by . . . .”); MassDEP’s Response to Order to Show Cause, pp. 6-8.  Given that the DALA Magistrate’s findings and conclusions regarding liability for the drums located outside of the facility are based upon disputed issues of fact and determinations regarding witness credibility, which are not arbitrary and capricious and are supported by substantial evidence, I will not disturb them.  See Salem v. Massachusetts Comm'n Against Discrimination, 404 Mass. 170, 174-176 (1989)(hearing officer who did not hear and observe live testimony could not make findings and conclusions because they depended upon credibility determinations based upon conflicting evidence).

For the above reasons, I adopt the DALA Magistrate’s findings and conclusions with respect to the UAO, except with regard to paragraph 35 of the UAO.  Roofblok shall comply with its terms within 30 days of the issuance of this Final Decision and the remainder of the UAO as required by the DALA Magistrate’s Recommended Final Decision.

NOTICE OF FINAL DECISION

The parties to this proceeding are notified of their right to file a motion for reconsideration of this Decision, pursuant to 310 CMR 1.01(14)(e).  The motion must be filed with the Case Administrator and served on all parties within seven business days of the postmark date of this Decision.  A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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� The DALA Magistrate conducted the underlying adjudicatory hearing on October 24-25, 2006.


� Paul J. Keating, II, has served as Roofblok’s president since at least 1997.  Mr. Keating is a graduate of Worcester Polytechnic Institute, with a degree in civil engineering, and he attended Clark University’s Master’s in Business Administration Program.  Keating Prefiled Direct Testimony (“PFT”), p. 1.  Roofblok has operated since approximately 1980 and continues to operate at its facility in Littleton, MA.  See http://www.roofblok.com/feedback.htm


� Mr. Kronopolus was employed as the Section Chief for the Compliance and Enforcement Section, Bureau of Waste Prevention, in MassDEP’s Central Regional Office, Worcester, MA.


� The statute and regulation, G.L. c. 21A § 16 and 310 CMR 5.25, specify several other factors that the Department must consider, but this decision focuses on the “financial condition” factor because it was the only factor addressed by the DALA Magistrate as the basis to vacate the PAN.


�As the DALA Magistrate discussed, however, Mr. Kronopolus never mentioned the “2003 federal income tax return” showing the “company had only $816.00 in cash at the end of the year” and a “profit and loss statement for January through August 2004 that showed the company’s assets and liabilities to be equal.”  RFD, p. 8.  In addition to Mr. Kronopolus’ testimony, MassDEP also submitted Pre-Filed Direct Testimony of MassDEP employee Timothy Cahill; he testified that he considered Roofblok’s financial condition based upon information provided by Roofblok, but he concluded that such information was inadequate for him to draw any reliable conclusions regarding Roofblok’s financial condition.  Cahill PFT, pp. 3-5 (“the submitted information provides an inadequate basis for me to review Petitioner’s claim”; “based on the inadequacy of the information . . . I am unable to conclude that Roofblok cannot to [sic] pay the assessed penalty”).  I adopt the DALA Magistrate’s conclusion that because Mr. Cahill did not begin working at MassDEP until after the PAN issued, his post hoc consideration of Roofblok’s financial condition cannot be relied upon to determine whether MassDEP adequately considered Roofblok’s “financial condition” before issuance of the PAN.  


� I note that the MassDEP Guidelines for Calculating Civil Penalties (April 9, 1990)(Section V Financial Condition), which were attached as Exhibit 9 to Mr. Kronopolus’ testimony state: “The burden to demonstrate inability to pay rests on the violator.  If the violator fails to provide sufficient written documentation, then this factor (inability to pay) should not be considered in the penalty assessment determination process.  If sufficient information is not available to determine ability to pay and this is perceived to be an important factor, staff should consider soliciting the necessary information at a pre-enforcement negotiation meeting.  The Department should not unduly delay the assessment of a penalty if the violator does not provide adequate information in a timely manner.”  Mr. Kronopolus’ testimony tracked these sentences verbatim in describing MassDEP’s policy.  Kronopolus PFT, p. 25, ¶ 26.A.  Another guidance document attached to Mr. Kronopolus’ testimony provides: “The burden to demonstrate inability to pay rests on the violator.  If the violator does not present sufficient information to justify the use of this factor (ability to pay) then it should not be used.”  See Kronopolus Testimony, Exhibit 9, “Factors Applied in Determining Penalty Amount,” p. 12, Section E. Financial Condition.  This guidance must be construed and applied in accord with the statutory and regulatory requirements in G.L. c. 21A § 16 and 310 CMR 5.25.  The guidance is consistent with G.L. c. 21A § 16 and 310 CMR 5.25 to the extent that its allocation of the “burden to demonstrate inability to pay” on the violator refers to the violator’s burden of going forward after the Department has met its prima facie case.  Thus, in every case in which a PAN is issued the Department must be able to present a prima facie case that it considered the respondent’s financial condition as part of the penalty calculation.  Once the Department makes a prima facie case, the burden of going forward shifts to the respondent, and then the ultimate burden of persuasion rests with the Department.  See supra. at pp. 9-12.  It is worth noting that with regard to the penalty amount the Department bears the ultimate burden of persuasion to demonstrate by preponderance of the evidence that it acted in accordance with its discretion in determining the amount of the penalty before issuance of the PAN.  The Department does not, however, have the ultimate burden of persuasion to show that the respondent is financially able to pay the penalty.  Id. at pp. 11-12; see e.g. In the Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, Order to File Statement or Accept Preclusion, 2006 MA ENV LEXIS 32 (May 9, 2006)(although it had adequately considered “financial hardship,” the Department determined it was not able to determine whether a downward adjustment was warranted until it had received sufficient information; the DALA Magistrate therefore ordered respondent to comply with the MassDEP’s request for five years of tax returns, instead of the three it had agreed to provide, or possibly be subject to an order barring respondent from asserting “financial hardship”).


� See e.g. In re CDT Landfill Corporation, No. CAA-5-99-047, 11 E.A.D. 88, Final Decision (June 5, 2003) (“Subsequent to the [Findings of Violation], the Region sent a Pre-filing Notice Letter dated September 8, 1999 to CDT. . . The letter notified CDT of the Region's intention to file a civil administrative complaint against CDT for violations of the CAA. The Region requested that CDT provide the Region with any additional evidence that it believed the Region should consider prior to filing such a complaint, including ‘financial factors which bear on your [CDT's] ability to pay a civil penalty.’ C Ex. 13. (‘[P]lease submit financial statements, including balance sheets and income statements for the past three years.’")





� See generally Fitchburg Gas and Electric Light Company v. Department of Telecommunications and Energy, 440 Mass. 625, 633, 801 N.E.2d 220 (2004)(agency may draw inferences from facts); 38 Alexandar J. Cella, et al., Administrative Law and Practice, § 284 (2009)( “Massachusetts law has also recognized what may properly be called presumptions of fact.  A presumption of fact is an inference arising from the commonly accepted experience of mankind. It involves a process of logic and reason based upon an acceptance of human experience.  Presumptions of fact have no artificial compelling legal force. They are permissive inferences.  They are inferences which warrant, but do not require a finding that a certain fact may be presumed to exist because a certain basic fact, or a certain group of basic facts, has been established in evidence.”  (footnote citations omitted)); see also New Waterbury, 5 E.A.D. at 541 (“the Region’s ability to obtain much information about a respondent’s ability to pay is likely to be limited when a complaint is filed.  Accordingly, consistent with Agency policy and prior Agency decisions, we recognize that a respondent’s ability to pay may be presumed until it is put at issue by a respondent.” (emphasis in original)).


� See generally In the Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, Order to File Statement or Accept Preclusion, 2006 MA ENV LEXIS 32 (May 9, 2006)(although it had adequately considered “financial hardship,” the Department determined it was not able to determine whether a downward adjustment was warranted until it had received sufficient information; the DALA Magistrate therefore ordered respondent to comply with the MassDEP’s request for five years of tax returns, instead of the three it had agreed to provide, or possibly be subject to an order barring respondent from asserting “financial hardship”); New Waterbury, 5 E.A.D. at 542 (if financial condition becomes an issue at the hearing, the Department “must be given access to respondent’s financial records before the start of such hearing”; “where a respondent does not raise its ability to pay as an issue in its answer, or fails to produce any evidence to support an inability to pay claim after being apprised of that obligation during the pre-hearing process, the Region may properly argue and the presiding officer may conclude that any objection to the penalty based upon ability to pay has been waived under the Agency's procedural rules and thus this factor does not warrant a reduction of the proposed penalty”); In the Matter of Duridas, Docket No. 2000-020, 2001 MA ENV LEXIS 102, Final Decision (2001)(“Department looks for ‘neutral information’ such as tax returns or bank statements”).


� See e.g. Cepeda v. Kass, 62 Mass. App. Ct. 732, 737-38, 819 N.E.2d 979 (2004) (“In evaluating a prima facie showing, the court acts as a data collector, not as a fact finder. ‘In conducting the requisite analysis under the prima facie standard, we take specific facts affirmatively alleged by the plaintiff as true (whether or not disputed) and construe them in the light most congenial to the plaintiff's jurisdictional claim.’ The burden is one of production, not one of persuasion. ‘Prima facie evidence . . . [is] evidence which, standing alone and unexplained, maintains the proposition and warrants the conclusion to support which it is introduced.’  At trial, prima facie evidence retains its legal force until evidence is introduced that would allow the fact finder to reach a contrary conclusion.”)(citations omitted).








	This information is available in alternate format. Call Donald M. Gomes, ADA Coordinator at 617-556-1057. TDD Service - 1-800-298-2207. 
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