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Legal Update

Commonwealth v. Browning

June 14, 2021
Officers’ approach of defendant on bus was not a seizure

Commonwealth v. Browning
Appeals Court 20-P-240 

Relevant Facts

In September 2018, the Boston police were investigating a series of late-night robberies that occurred to women as they walked away from the Mattapan Square MBTA station.  The police developed a profile of the suspect based upon witness descriptions and surveillance videos recovered from the area.  In most of the videos he was carrying a black North Face backpack.  In one video he was wearing Adidas sneakers.  The suspect was also caught on camera trying to board a bus near the library after one of the robberies. 

At 11PM on September 10, 2018 police learned that a woman was stabbed and her purse was stolen in that area.  Fifteen (15) to twenty (20) minutes later, two (2) detectives were on Blue Hill Avenue and saw an MBTA bus leaving a bus stop.  The detectives followed the bus until it pulled over at a different bus stop.  As the detectives drove by the bus, they noted three (3) passengers: a woman, a man who was taller than the suspect they were looking for, and another male with a gray hood pulled over his head that matched the age and complexion of the suspect and appeared to be about the same height and build of the suspect.  

The detectives parked a few spots ahead of the stopped bus and entered it.  The first detective showed the driver his badge that he had on his waistband and asked the driver how he was doing.  The detectives noticed the passenger with the gray hood had a black North Face backpack and brown Adidas sneakers.  One of the detectives approached this passenger, later identified as the defendant, and said, “Hey buddy, how are you doing?”  
The detective immediately recognized the defendant as someone he had dealt with on a prior occasion and as the suspect in the surveillance videos from the prior robberies.  The defendant said hello to the officer and stood up.  He was asked if he had any weapons on him.  He said he had a knife, which was then recovered by the detectives.  The detectives asked him to step off the bus, which he did.  The defendant was then escorted across the street to the police station.  

Issue: Was the defendant seized in a constitutional sense when police approached him on the bus?
Short answer: No.  Approaching someone on a bus, without more, is not a seizure of that person.  

Discussion

The defendant first argues that the officers improperly seized the bus and thus him, without reasonable suspicion.  

A seizure occurs when “an officer has, through words or conduct, objectively communicated that the officer would use his or her police power to coerce that person to stay.” quoting Commonwealth v Matta, 483 Mass. 357, 362 (2019).  “A ‘seizure’ must arise from the actions of the police officer.” Matta at 363.  The bus stopped at a bus stop.  The detectives did not activate lights or sirens, they did not block the bus in, and they did not prevent it from leaving.  There was no state action in the stopping of the bus so there was no seizure.

The defendant next argues that he was personally seized by the detectives boarding the bus.  For a seizure to take place, the police must “objectively communicate” their intention to use their authority to coerce someone to stay.   

The detectives were not in uniform, they did not draw their weapons or otherwise make a show of authority toward the defendant.  Officers did not indicate that passengers were required to stay on the bus and there was no indication that the bus was delayed in departing the bus stop because of the actions of the officers.  

The court recognized that police interactions on buses are unique in that the ability of the suspect to leave are limited.  But this fact alone does not make the interaction coercive.  If an interaction, such as this one, would have been constitutionally sound if it occurred on the street, the result should not be different just because it occurred on a bus. 
“The inability to leave the cramped confines of a bus is the ‘natural result’ of taking a bus, not of police coercion.”  

The defendant in this case was not seized in the constitutional sense until he was asked by the detectives to get off the bus.  This seizure was permissible because, at that point, the detectives had probable cause to arrest him.  
For specific guidance on the application of these cases or any law, please consult your supervisor or your department’s legal advisor or prosecutor. 


