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I. Request for Interlocutory Review  

 ExxonMobil seeks relief under G.L. c. 231, § 118, para. 1. from 

an interlocutory order issued by the Suffolk Superior Court on 

March 21, 2022.  See Commonwealth v. ExxonMobil, No. 1984-CV-

03333-BLS1 (Mass. Super. Ct., Mar. 21, 2021) (Krupp. J.).  That order 

granted the Commonwealth’s motion to strike certain defenses asserted 

in ExxonMobil’s Amended Answer.  ExxonMobil requests that the 

Single Justice partially reverse the Superior Court’s order by permitting 

ExxonMobil to assert its stricken defenses under the First and 

Fourteenth Amendments (Defenses 30–33 and 35).  In support of this 

request, ExxonMobil submits a memorandum of law and an appendix 

containing the motion-to-strike record.   

 As explained in ExxonMobil’s memorandum of law, the 

Superior Court erred when it granted the Attorney General’s motion to 

strike.  First, the Superior Court erroneously held that collateral 

estoppel bars ExxonMobil’s constitutional defenses.  According to the 

Superior Court, ExxonMobil cannot challenge the constitutionality of 

the Commonwealth’s complaint because it challenged in federal court 

the constitutionality of the Commonwealth’s pre-complaint civil 

investigative demand.  But collateral estoppel applies only where an 
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issue decided in one proceeding is identical in all respects to an issue 

raised in a subsequent proceeding.  That standard was not met here 

because ExxonMobil’s challenges to the investigation were all resolved 

more than a year-and-a-half prior to the filing of the Commonwealth’s 

complaint.  ExxonMobil did not (and could not) raise any of the 

stricken defenses at that time because the defenses are directed at the 

statements that form the basis for the Commonwealth’s claims—

statements that include constitutionally-protected speech and 

petitioning.     

 Second, the Superior Court erroneously imposed inapplicable 

pleading burdens.  To proceed with its defenses, ExxonMobil was not 

required to rebut a presumption of regularity because that presumption 

applies only in criminal cases.  When it acts as a plaintiff in a civil 

action, however, the Commonwealth does not receive the benefit of the 

doubt.  It was also error to hold ExxonMobil’s defenses to a plausibility 

standard.  That heightened standard applies only to claims in a 

complaint—not to defenses, which are governed by a different 

rule.  But even if these standards applied, ExxonMobil would meet 

them in light of the detailed factual allegations in support of its 

defenses.  The Superior Court’s decision should be vacated.  
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II. Statement of the Issues of Law  

1. Whether ExxonMobil is collaterally estopped from raising 

constitutional defenses in response to the Commonwealth’s complaint, 

which at least in part targets constitutionally-protected activity, based 

on ExxonMobil’s pre-complaint  challenge to the constitutionality of 

the Commonwealth’s civil investigative demand?  

2. Whether ExxonMobil’s constitutional defenses must be 

pled with sufficient specificity to overcome a presumption of 

prosecutorial regularity that has never been applied to civil pleading 

standards?  

3. Whether ExxonMobil’s defenses are subject to the 

plausibility standard established for claims by Massachusetts Rule of 

Civil Procedure 8(a), rather than the lower standard set for defenses by 

Rule 8(c)? 

III. Statement as to Motion for Reconsideration 

ExxonMobil has not served or filed a motion for reconsideration 

and does not intend to do so.  

IV. Relief Requested 

ExxonMobil requests that the Single Justice: 

1. Allow this Petition for Interlocutory Relief;  
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2. Reverse the portion of the Suffolk County Superior 
Court’s March 21, 2022 Memorandum and Order granting 
the Commonwealth’s motion to strike Defenses 30–33 and 
35 in ExxonMobil’s Amended Complaint; and   

3. Grant such further relief as this Court deems necessary and 
just. 
 

V. Addendum 

A true and accurate copy of the Suffolk County Superior Court’s 

March 21, 2022 Memorandum and Order is enclosed in the Addendum.  
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Respectfully submitted, 

EXXON MOBIL CORPORATION 

By its attorneys, 

EXXON MOBIL CORPORATION 
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patrick.j.conlon@exxonmobil.com    
 
 
CAMPBELL CONROY & O’NEIL, P.C. 
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tfrongillo@campbell-trial-lawyers.com  
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Justin Anderson 
(pro hac vice) 
2001 K Street, NW 
Washington, DC 20006-1047 
Tel: (202) 223-7300 
Fax: (202) 223-7420 
janderson@paulweiss.com 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on, April 19, 2022, I served Appellant's 
Petition for Interlocutory Relief, Memorandum of Law, and Record 
Appendix by the Electronic Filing System in the Massachusetts 
Appeals Court and in the Suffolk Superior Court under Civil Action 
No. 1984-03333-BLS1, and by electronic mail on: 

 
Attorney General of the  
Commonwealth of Massachusetts 

 
Richard A. Johnston  
Christophe G. Courchesne  
Seth Schofield 
Office of the Attorney General  
Energy and Environment Bureau  
One Ashburton Place, 18th Floor  
Boston, Massachusetts 02108  
richard.johnston@mass.gov  
christophe.courchesne@mass.gov  
seth.schofield@mass.gov 

 
 

Dated: April 19, 2022   By: /s/ Thomas C. Frongillo 
Thomas C. Frongillo 
(BBO# 180690) 
20 City Square, Suite 300 
Boston, MA 02129 

 Tel: 617-241-3092 
tfrongillo@campbell-trial-
lawyers.com 
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ADDENDUM 
 
Decision of the Superior Court 

Endorsement Allowing Motion to Strike Certain Defenses, 
Commonwealth v. Exxon Mobil Corp., No. 1984-CV-03333 
(Suffolk Super Ct. Mar 21, 2022) 
(Krupp, J.)………………………………………………… Add-8 

Typed Endorsement Allowing Motion to Strike Certain Defenses, 
Commonwealth v. Exxon Mobil Corp., No. 1984-CV-03333 
(Suffolk Super Ct. Mar 21, 2022) 
(Krupp, J.)………………………………………………… Add-9 

Memorandum and Order on Motion to Strike Certain Defenses,  
Commonwealth v. Exxon Mobil Corp., No. 1984-CV-03333 
(Suffolk Super Ct. Mar 21, 2022) 
(Krupp, J.)………………………………………………… Add-10 
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Endorsement 

Pursuant to Appeals Court Rule 20.0(5), we provide a typed version of the Superior 
Court’s handwritten endorsement.   

“3/21/22 After hearing, ALLOWED.  See Memorandum and Order of same date.” 
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