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This is an appeal under the formal procedure pursuant to G.L. c. 61A, § 19, from the refusal of the appellee to abate a roll-back tax assessed for fiscal year 1991. 


Former Commissioner Lomans heard the appeal and was joined in the decision for the appellant by former Chairman Gurge and Commissioners Scharaffa, Burns and Gorton. 


These findings of fact and report are promulgated at the request of both the appellant and appellee, pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.


Peter M. Ross, Esq., for the Appellant.

Frank J. Ragonese, Assessor, for the Appellee.

FINDINGS OF FACT AND REPORT
Based on the testimony, agreed statement of facts, and exhibits entered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.

At all times material to this appeal, the appellants were the owners of a 77-acre tract of land located on High Street in Ipswich, Massachusetts (“appellant’s land”).  For fiscal year 1991, the appellee Board of Assessors of the Town of Ipswich (“Assessors”) valued, assessed and taxed appellant’s land as agricultural/horticultural land  pursuant to G.L. c. 61A.  After fiscal year 1991, appellant’s land no longer qualified as agricultural/horticultural land and it was therefore neither assessed, valued, nor taxed under the provisions of G.L. c. 61A for fiscal years 1992, 1993, 1994, 1995 and 1996. The appellants, therefore, were assessed and paid real estate taxes under G.L. c. 59, § 38 on their land for fiscal years 1992 through 1996. 

On June 27, 1996, appellants conveyed a 17-acre portion of their land to their son and his wife to build a residence on the parcel.  The deed indicates that “nominal consideration” was paid to the appellants for the parcel.  At the time of transfer, the 1996 real estate taxes on appellant’s land had been paid in full. 


By notice dated August 20, 1996, the Assessors notified the appellants of an assessment of roll-back tax for fiscal year 1991 in the amount of $1,987.39.  The notice gave no indication of how the roll-back tax was calculated.  On October 10, 1996, the appellants paid the roll back tax assessed and timely filed an application for abatement of the roll-back tax with the Assessors.  The Assessors denied the appellant’s application for abatement on October 21, 1996.  The appellants timely appealed to this Board on November 27, 1996.  On the basis of the foregoing, the Board found that it had jurisdiction to hear and decide this appeal.


On the basis of the evidence presented, and to the extent that it is a finding of fact, and for the reasons detailed in the following Opinion, the Board found that the assessment of a roll-back tax for fiscal year 1991 was improper because there was no “change in land use” for purposes of G.L. c. 61A, § 13 in 1992.  Accordingly, the Board issued a decision for the appellants and granted an abatement in the amount of $1,987.39.

OPINION


G.L. c. 61A, § 13 begins by providing that:

Whenever land which is valued, assessed and taxed under this chapter no longer qualifies as actively devoted to agricultural, horticultural or agricultural and horticultural use, it shall be subject to additional taxes, hereinafter referred to as roll-back taxes, in the current year in which it is disqualified and in such of the four immediately preceding tax years in which the land was so valued, assessed and taxed.

(Emphasis added.)  It is clear that the roll-back tax at issue in this appeal was not assessed under the above provision.  Under the facts of this appeal, the appellants’ land no longer qualified for classification under G.L. c. 61A in 1992.  Under the above provision, any roll-back tax assessed would be for fiscal year 1992 and the four preceding years in which the property was valued, assessed and taxed under Chapter 61A.  Because the only roll-back tax assessed was for fiscal year 1991, the Assessors clearly did not assess the subject roll-back tax under this provision, nor does it appear that they could have assessed the roll-back tax in 1996 based on a 1992 change in qualification of the property.  See G.L. c. 61A, § 19 (providing that the assessment of roll-back taxes is governed by the procedures for omitted property assessments under G.L. c. 59, § 75 which require that assessments be made no later than June 20 of the taxable year or 90 days after the tax bills for a taxable year have been mailed).  The record is silent as to why no roll-back tax was assessed in 1992 when the appellants’ land was no longer assessed, valued or taxed under Chapter 61A.


However, G.L. c. 61A, § 13 goes on to provide that:
If, at the time during a tax year when a change in land use has occurred, the land was not then valued, assessed and taxed under the provisions of this chapter, then such land shall be subject to roll-back taxes only for such of the five immediately preceding years in which the land was valued, assessed and taxed thereunder. 

It is under this provision that the Assessors assessed the roll-back tax at issue in this appeal.  Under this provision, a “change in land use” is required to trigger the imposition of the roll-back tax.  The change in use on which the Assessors relied to assess the roll-back tax was the appellants conveyance, for “nominal consideration,” of a portion of their land to their son and his wife who were to build a residence on the parcel.


However, there was no showing that the transfer of a portion of the subject parcel constituted a change in use sufficient to trigger the imposition of a roll-back tax.  G.L. c. 61A, § 14 explicitly provides that “[s]pecific use of land for a residence for the owner or a . . . child  .  .  . of the owner . . . shall not be deemed to be a conversion” of land from agricultural or horticultural use.  See also G.L. c. 61A, § 12 (transfers of property classified under Chapter 61A between parent and child for no consideration not subject to conveyance tax).

Accordingly, the Board ruled on the facts of this appeal that the appellants transfer of a portion of their land to their son and daughter-in-law for the construction of a residence did not constitute a “change in land use” for purposes of G.L. c. 61A, § 13.  The Board therefore issued a decision for the appellant in this appeal and granted an abatement in the amount of $1,987.39. 
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