ATTACHMENT I
July 8, 2016
To the Honorable Senate and House of Representatives: 

          Pursuant to Article LVI, as amended by Article XC, Section 3 of the Amendments to the Constitution, I am returning to you for amendment Section 73 of House Bill No. 4450, “An Act Making Appropriations for the Fiscal Year 2017 for the Maintenance of the Departments, Boards, Commissions, Institutions and Certain Activities of the Commonwealth, for Interest, Sinking Fund and Serial Bond Requirements and for Certain Permanent Improvements.”

Section 73 authorizes police officers to place into protective custody persons incapacitated due to consumption of a controlled substance or toxic vapor in order to protect such persons from harm and ensure they receive proper treatment.  The provision roughly parallels G. L. c. 111B, § 8, which has long authorized protective custody for persons incapacitated due to consumption of alcohol.  I support the extension of protective custody in this manner.  
The provisions of Section 73, however, do not reflect the urgency of the health risks associated with incapacitation resulting from a controlled substance or toxic vapor.  Those risks are best addressed by seeking immediate medical treatment, either at a hospital or through other emergency medical services. Additionally, to avoid confusion, this new protective custody statute would best be placed in Chapter 111E, which addresses treatment for addiction to controlled substances, rather than in Chapter 111B, which addresses treatment for addiction to alcohol.
For these reasons, I recommend that Section 73 be amended by striking out the text and inserting in place thereof the following text:-

SECTION 73.   Chapter 111E of the General Laws, as so appearing, is hereby amended by inserting after section 9 the following section:-
Section 9A.  For purposes of this section, “incapacitated” shall mean the condition of a person who, by reason of the consumption of a controlled substance or toxic vapor or other substance other than alcohol is (1) unconscious, (2) in need of medical attention, (3) likely to suffer or cause physical harm or damage property, or (4) disorderly.

Any person who is incapacitated may be placed into protective custody by a police officer without the person’s consent for the purpose of immediately transporting the person to an acute care hospital or satellite emergency facility as defined in section 51½ of chapter 111 or otherwise immediately obtaining appropriate emergency medical treatment.  For purposes of this section, to determine whether or not a person is incapacitated, a police officer may request the person to submit to reasonable tests of coordination, coherency of speech, and breath.  A police officer may place the person into protective custody when such tests or other information or observations indicate that the person is incapacitated. Whenever a police officer places into protective custody a person under the age of 18 in accordance with this section, the police officer shall notify the parent or guardian of that person forthwith.
A person may not be held in protective custody against the person’s will beyond the time required to complete the person’s immediate transport to an acute care hospital or satellite emergency facility as defined in section 51½ of chapter 111, or to otherwise immediately obtain appropriate emergency medical treatment.  

A police officer acting in accordance with this section may use such force as is reasonably necessary to carry out the officer’s authorized responsibilities.  If the police officer reasonably believes that there may be a risk to the safety of the incapacitated person, the safety of the officer, or the safety of other persons present, the police officer may search the person and the immediate surroundings of the person placed into protective custody but only to the extent necessary to discover and seize any items or weapons which may pose a danger.  Any item taken shall be inventoried and, unless the item is contraband or otherwise unlawfully possessed, shall be returned to the person when the person is no longer incapacitated.
A person placed under protective custody in accordance with this section shall not be considered to have been arrested or to have been charged with any crime.  An entry of custody shall be made indicating the date, time, place of custody, the name of the assisting officer and the name of the officer in charge.  No such entry shall be treated as an arrest or criminal record for any purpose.
Respectfully submitted,

