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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioner Autobody Solvent Recovery Corp. challenges the October 31, 2013 decision of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”): (1) denying the Petitioner’s application for renewal of its hazardous waste transporter license pursuant to the Massachusetts Hazardous Waste Management Act, G.L. 
c. 21C, § 7, and the Department’s Hazardous Waste Regulations at 310 CMR 30.853, and 

(2) barring the Petitioner from re-applying for any category of hazardous waste transporter license for four years (collectively “the License Denial Decision”).  The Department took these actions because the Petitioner purportedly: “(1) demonstrated a continuous pattern of non-compliance [with applicable statutory and regulatory standards]. . . ; (2) misrepresented relevant facts during the license review process; (3) failed to meet the standard set forth in 310 CMR 30.811 of persuading MassDEP that [the Petitioner] is competent to transport hazardous waste; and (4) demonstrated non-compliance with conditions of its existing hazardous waste transporter license.”  License Denial Decision.  The Petitioner denies the Department’s contentions and requests that its license be renewed.  See Petitioner’s Appeal Notice.  

The Petitioner’s appeal was scheduled for an Adjudicatory Hearing (“Hearing”) on April 1, 2014 in accordance with a Scheduling Order that I issued in the case on December 13, 2013.  Prior to the Hearing, the Petitioner, the party with the burden of proof, was required to file the Pre-filed Testimony (“PFT”) of witnesses supporting the Petitioner’s claims in the appeal.  The Petitioner failed to file the PFT of its witnesses, and, consequently, the Hearing was cancelled.  As a result of the Petitioner’s failure to file the PFT of its witnesses, the Department requests that the Petitioner’s appeal be dismissed with prejudice.  The Petitioner has failed to demonstrate good cause excusing its failure to file the PFT of its witnesses.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s Motion to Dismiss, dismissing the Petitioner’s appeal with prejudice, and affirming the Department’s License Denial decision.

PRIOR PROCEEDINGS

On January 21, 2014, I conducted a Pre-Screening/Pre-Hearing Conference (“Conference”) with the Petitioner and the Department to identify the issues for resolution in this appeal that would be adjudicated at the April 1, 2014 Hearing if the parties did not settle the appeal.  See Pre-Screening/Pre-Hearing Conference Report and Order (January 21, 2014) (“PS/PHG Conf. Rept. & Order”), at pp. 2-3.  The issues for resolution in the Hearing were established as follows:

 1.
Whether, pursuant to 310 CMR 30.853, “the Department’s decision to

deny . . . the [L]icense [to the Petitioner] was reasonable in light of the particular facts and circumstances available to the Department at the time of its decision”?  

a.
Whether the Petitioner violated the provisions of G.L. c. 21C or

310 CMR 30.000 on multiple occasions as the Department contends?

b.
Whether the Petitioner misrepresented any relevant facts within the

meaning of 310 CMR 30.853(2)(c) as the Department contends?

c.
Whether the Department erred in concluding that the Petitioner is

not competent in the field of hazardous waste transportation under 301 CMR 30.811 and 30.813?



d.
Whether the Petitioner failed to comply with any conditions of its

existing hazardous waste transport license as the Department contends?


2.
Whether the Department properly barred the Petitioner from re-applying

for any category of hazardous waste transporter license for four years following the Department’s License Denial Decision?

Id., at p. 3.  

At the Conference, I confirmed that the Petitioner would have the burden of proving at the Hearing by a preponderance of credible evidence through the sworn testimonial and documentary evidence of its witnesses that the Department erred in denying the License to the Petitioner and barring it from re-applying for any category of hazardous waste transporter license 
for four years.  Id., at pp. 3-4, citing 310 CMR 1.01(13)(c).
  I also confirmed that the purpose of the Hearing would be the cross-examination of witnesses who had filed sworn PFT on behalf of the Petitioner or the Department according to the PFT Filing Schedule that I established at the Conference in accordance with 310 CMR 1.01(12)(f).
  Id., 3-9.  I explained that the PFT would be the witnesses’ Direct Examination Testimony, and, perhaps, their Rebuttal Testimony at the Hearing.  Id., at pp. 4-5.  I also explained that under 310 CMR 1.01(12)(f), a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown,” is a serious infraction requiring “summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  Id., at p. 5.  I also explained that the provisions of 310 CMR 1.01(10)(e) also authorize a Presiding Officer to issue sanctions against a party for failing to comply with a Presiding Officer’s directives, including a PFT Filing Schedule, and that possible sanctions include, without limitation, dismissal of an appeal, where the offending party is the appellant.   Id., at pp. 4-6, 8, n.10.
Under the PFT Filing Schedule that I established at the Conference, the Petitioner was to
file the PFT of its witnesses by February 18, 2014 and the Department was to file the PFT of its witnesses by March 18, 2014.  Id., at pp. 8-9.  I also confirmed that the Hearing would take place on April 1, 2014 as it had been originally scheduled in my December 2013 Scheduling Order.  Id., at p. 9.  In response, the Department gave notice at the Conference that if the Hearing went forward, it needed the Hearing to take place on April 1, 2014 because both of the Department’s witnesses were scheduled to retire at the end of the first week of April.  Department’s Motion to Dismiss (March 14, 2014), at p. 2.  
The Petitioner did not file the PFT of its witnesses by the February 18, 2014 deadline I established.  At no time did the Petitioner seek an extension of its PFT filing deadline or of the Hearing date.  The only communications that the Office of Appeals and Dispute Resolution (“OADR”) received from the Petitioner following expiration of the February 18th deadline were on March 9 and 10, 2014 when the Petitioner accused the Department of having been unreasonable in settlement talks since the January 21, 2014 Conference.  See Electronic Mail (“E-mail”) Message of Thomas R. Trafton, President, Autobody Solvent Recovery Corp. to OADR Case Administrator (March 10, 2014).        

DISCUSSION

Under 310 CMR 1.01(12)(f), a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown, [will] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  In the Matter of Stephen W. Seney, OADR Docket No. 2012-019, Recommended Final Decision (March 25, 2013), 2013 MA ENV LEXIS 27, at 19, adopted as Final Decision (April 2, 2013), 2013 MA ENV LEXIS 26.  Indeed, “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live.”  Id., citing In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008).  Under 310 CMR 1.01(10) a party’s failure to file proper Direct Examination or Rebuttal Testimony is subject to sanctions for “failure to file documents as required, . . . comply with orders issued and schedules established in orders[,] . . . [or] comply with any of the requirements set forth in 310 CMR 1.01.”  Id.  Under 310 CMR 1.01(10), the Presiding Officer may “issu[e] a final decision against the party being sanctioned, including dismissal of the appeal if the party is the petitioner.”  Id.  
Here, as discussed above at pp. 2-5, I established a PFT Filing Schedule at the Conference that required the Petitioner to file the PFT of his witnesses by February 18, 2014.  It is undisputable that the Petitioner was aware that the February 18th deadline was firm because of the Department’s need for the Hearing to go forward as scheduled on April 1, 2014 due to the pending retirements of the Department’s two witnesses.  Although the Petitioner’s PFT filing deadline was firm, there always remained the possibility of the deadline being extended for good cause under 310 CMR 1.01(3)(d), (3)(e),
 and 12(f), provided the Petitioner requested the extension prior to expiration of the deadline and demonstrated good cause for the extension.   
It is undisputable that the Petitioner’s February 18th PFT filing deadline came and went, and that the Petitioner did not file the PFT of any witnesses in support of its claims in the case.  It is also undisputable that the Petitioner neither sought an extension of time to file the PFT of its witnesses nor requested an extension of the Hearing date.  All the Petitioner did was to contact OADR on March 9 and 10, 2014, nearly three weeks after the Petitioner’s PFT was due on February 18th and three weeks before the scheduled April 1st Hearing, to accuse the Department of having been unreasonable in settlement talks since the January 21, 2014 Conference.  See E-mail Message of Thomas R. Trafton, President, Autobody Solvent Recovery Corp. to OADR Case Administrator (March 10, 2014).  
Given both the lateness of the Petitioner’s March 9 and 10th communications with OADR and the Petitioner’s failure to request an extension of time prior to expiration of the February 18th deadline to file the PFT of its witnesses, I will not excuse the Petitioner’s failure to file the PFT of its witnesses.  The Petitioner’s March 9 and 10th communications with OADR are also problematic because they purport to disclose the details of settlement discussions that the Petitioner had with the Department to resolve this appeal.  It is well settled that settlement discussions between parties in litigation are generally confidential and cannot be used as evidence in litigation.  Moreover, the Department has filed a detailed response to the Petitioner’s “unfair negotiating” claim which seriously calls the claim into question by providing a chronology of the settlement discussions that took place between the Petitioner and the Department over the two month period of January 16, 2014, when the discussions began, to March 14, 2014, when the settlement discussions fell through and the Department moved to dismiss the Petitioner’s appeal for failure to file the PFT of its witnesses.  Department’s Motion to Dismiss (March 14, 2014), at pp. 2-4.  While respecting the confidential nature of the settlement discussions by not providing specifics of the discussions, the Department’s chronology effectively details the Petitioner’s multiple delays in responding to the Department’s various settlement proposals during that period and that the Petitioner delayed with full knowledge that the PFT of its witnesses was due on February 18, 2014 and that the Department’s witnesses would be retiring shortly after the scheduled April 1, 2014 Hearing.  Id. 
In sum, dismissal of the Petitioner’s appeal and affirmance of the Department’s License Denial Decision is warranted under 310 CMR 1.01(10)(e), 11(a)2.f, and 12(f).  

CONCLUSION
As a result of the Petitioner’s unexcused failure to file the PFT of its witnesses as discussed above, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s Motion to Dismiss, dismissing the Petitioner’s appeal with prejudice, and affirming the Department’s License Denial decision.
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________

Salvatore M. Giorlandino

Chief Presiding Officer 
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� 310 CMR 1.01(13)(c)1 provides in relevant part that:





[e]xcept as otherwise required by law or as determined by the Presiding Officer, in hearings initiated by the notice of claim for an adjudicatory appeal on a permit, license or similar decision, it shall be the usual 


practice for the petitioner to present its evidence first. . . .





There is no exception to this general rule in this case that would should shift the burden of proof to the Department.  





�  310 CMR 1.01(12)(f) provides in relevant part that:





The Presiding Officer may order all parties to file within a reasonable time in advance of the hearing the full written text of the testimony of their witnesses on direct examination, including all exhibits to be offered in evidence.  Failure to file pre-filed direct testimony within the established time, without good cause shown, shall result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.  The Presiding Officer may exclude direct testimony offered at the hearing that was not included in the pre-filed direct testimony but was reasonably available at the time it was filed. The Presiding Officer may also require the filing of written rebuttal testimony within a reasonable time after the filing of the direct testimony.  All pre-filed testimony shall be subject to the penalties of perjury. . . .  





�  310 CMR 1.01(3)(d) provides in relevant part that “[a]ll requests for extensions of time shall be made by motion before the expiration of the original or previously extended time period. . . .”  310 CMR 1.01(3)(e) provides that:





The parties and the Presiding Officer shall conform to the timelines for adjudicatory hearings as established in a directive. Parties who do not conform to time limits or schedules established by the Presiding Officer shall, absent good cause shown, summarily be dismissed for failure to prosecute the case.








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-8292-5751. TDD Service - 1-866539-7622 or 1-617-574-6868.
DEP on the World Wide Web:  http://www.mass.gov/dep
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