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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION

The Petitioner Autobody Solvent Recovery Corp. brought this appeal challenging the Massachusetts Department of Environmental Protection’s (“MassDEP” or “the Department”) October 2013 decision: (1) denying the Petitioner’s application for renewal of its hazardous waste transporter license pursuant to the Massachusetts Hazardous Waste Management Act, G.L. c. 21C, § 7, and the Department’s Hazardous Waste Regulations at 310 CMR 30.853, and 

(2) barring the Petitioner from re-applying for any category of hazardous waste transporter license for four years (collectively “the License Denial Decision”).  The Department took these actions because the Petitioner: “(1) demonstrated a continuous pattern of non-compliance [with applicable statutory and regulatory standards]. . . ; (2) misrepresented relevant facts during the license review process; (3) failed to meet the standard set forth in 310 CMR 30.811 of 
persuading MassDEP that [the Petitioner] is competent to transport hazardous waste; and 
(4) demonstrated non-compliance with conditions of its existing hazardous waste transporter license.”  License Denial Decision.  
The Petitioner denied the Department’s contentions and requested that its license be renewed.  See Petitioner’s Appeal Notice.  The Petitioner, however, failed to substantiate its claims by failing to file any Pre-filed Testimony (“PFT”) for the Adjudicatory Hearing.  As a result, I issued a Recommended Final Decision (“RFD”) recommending that the Department’s Commissioner issue a Final Decision dismissing the Petitioner’s appeal and affirming the Department’s License Denial decision.  In the Matter of Autobody Solvent Recovery Corp., OADR Docket No. 2013-046, Recommended Final Decision (May 29, 2014), 2014 MA ENV LEXIS 39, adopted as Final Decision (June 2, 2014).  The Commissioner accepted my recommendation and adopted my RFD in his Final Decision of June 2, 2014.  
Through a Motion for Reconsideration, the Petitioner presently requests that the Commissioner reconsider his Final Decision because the Department purportedly “ignor[ed] [the Petitioner’s] requests [to settle the appeal] behin[d] [the Petitioner’s] bac[k] and chose to deny [the Petitioner’s] appeal on procedural grounds.”  Petitioner’s Motion for Reconsideration, at 
p. 2.  The Department opposes the Petitioner’s Motion for Reconsideration contending that the Petitioner’s appeal was properly dismissed for failing to file the PFT of any witnesses supporting its claims in the appeal.  Department’s Response to Motion for Reconsideration, at p. 1.  As discussed below, I agree with the Department’s position, and, accordingly, recommend that the Department’s Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s Motion for Reconsideration. 
DISCUSSION

It is well settled that to succeed on its Motion for Reconsideration of the Commissioner’s Final Decision, the Petitioner has the heavy burden of demonstrating that the Final Decision was unjustified.  310 CMR 1.01(14)(d); In the Matter of Jody Reale, OADR Docket No. WET-2010-012, Recommended Final Decision on Motion for Reconsideration (July 29, 2010), 2010 MA ENV LEXIS 239, at 1-2, adopted as Final Decision on Reconsideration (July 30, 2010); In the Matter of Patriots Environmental Corp., OADR Docket No. 2011-016, Recommended Final Decision on Reconsideration (January 29, 2013), 2013 MA ENV LEXIS 1, at 2-3, adopted as Final Decision on Reconsideration (February 7, 2013); In the Matter of Jodi Dupras, OADR Docket No. WET-2012-026, Recommended Final Decision on Reconsideration (August 28, 2013), at p. 3, adopted as Final Decision (September 5, 2013).  Specifically, the Petitioner must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.”  Id.  In addition, the Petitioner’s Motion for Reconsideration may be summarily denied if “[it] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments . . . .”  Id.  Moreover, “reconsideration [of the Final Decision is not] justified by the [Petitioner’s] disagreement with the result reached in the Final Decision.”  In the Matter of Frank A. Marinelli, OADR Docket No. 1985-032, Decision on Motion for Reconsideration, adopted as Final Decision on Reconsideration (January 6, 1998), 1998 MA ENV LEXIS 940, at 9; Patriots Environmental, 2013 MA ENV LEXIS, at 3; Dupras, at p. 3.  
Here, the Petitioner has not satisfied the requirements for obtaining reconsideration of the Commissioner’s Final Decision dismissing the Petitioner’s appeal and affirming the 
Department’s License Denial Decision.  Well before the scheduled April 1, 2014 Adjudicatory Hearing, the Petitioner was well aware that it had the burden of proving through documentary and testimonial evidence at the Hearing that the Department’s License Denial Decision was erroneous.  RFD, 2014 MA ENV LEXIS 39, at 3-8.  The Petitioner also knew that under 310 CMR 1.01(12)(f), a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown,” is a serious infraction requiring “summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  Id., at pp. 5-6.  The Petitioner also knew that the provisions of 310 CMR 1.01(10)(e) also authorize a Presiding Officer to issue sanctions against a party for failing to comply with a Presiding Officer’s directives, including a PFT Filing Schedule, and that possible sanctions include, without limitation, dismissal of an appeal, where the offending party is the appellant.  Id.  
It is undisputable that the Petitioner’s deadline to file the PFT of its witnesses was February 18, 2014, that the deadline came and went, and that the Petitioner did not file the PFT of any witnesses in support of its claims in the case.  Id., at pp. 7-11.  It is also undisputable that the Petitioner neither sought an extension of time to file the PFT of its witnesses nor requested an extension of the Hearing date.  Id.  All the Petitioner did was to contact OADR on March 9 and 10, 2014, nearly three weeks after the Petitioner’s PFT was due on February 18th and three weeks before the scheduled April 1st Hearing, to accuse the Department of having been unreasonable in settlement talks since the January 21, 2014 Conference.  Id., at pp. 11-13.  The Petitioner’s claim was properly considered and rejected in my RFD, and, consequently, the Petitioner may not re-assert it by way of its Motion for Reconsideration.  
CONCLUSION
In sum, the Petitioner has failed to demonstrate that the Final Decision was based upon a
finding of fact or ruling of law that was clearly erroneous and has renewed claims or arguments that were previously raised, considered, and properly denied in the RFD and the Commissioner’s Final Decision.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s Motion for Reconsideration.  
NOTICE- RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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