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SUFFOLK, ss, SUPERIOR COURT 5% U
CIVIL ACTION NO. 6412545
DE @
oh £
THOMAS FRATT, et al.
vE,

PAUL DIETL, in his offictal capacity as
Chief Human Resources Officer of the Commonvealth of Massachusetis
and as Executive of the Human Resources Division,
and the CIVIL SERVICE COMMISSION

ON THY PLAINTIFFS?.

In this miatter, several police officers who took the 2008 Police Promotional Sergeant,
Licutenantand Captain Examninations (Fromotional Exams), and uriions' which represent them, have
challenged the decision of the Massachusstts Humen Resources Division (HRD) to employ a niew
method of issuirig scores used to establish the elijibility lista for prox"fibﬁbns of police officers.
Having heard from the parties und having reviewsd their written submissions and the applicnble
statutes and case law, I find that the ptaintfffs’ request for a preliminery njunction should be

ALLOWED,

Factual and Statarory Backevound

With some« minor differencess, the pasties are in-agreement as to the Factual and statuiory

background, at least for purposes of this sreliminary injunction matter. The following summary is -

taken from the Plaintiffa’ Me:ma'rand}im_}n support Of Thei Moﬁbh.ﬁdﬁ*; ;i'eli_miﬂm Injunction,

with which the defendants have indicated their agreement for the purposes of ther preliminary

‘While thete is some question as lo whether the 1nions have standing in this marter, I
have allowed two motions to intervene brought by unions as well as individoal plaintiffs so thar
all of the parties could be heard before the issuance of this decision. The defendants have
objected to that intervention and may meke appropriate motions to dismiss if such are warranted.
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injunction issues.

HRI} Personnel Administration Rules
The promotion of police officers within all ¢ities and towns electing coverage undet the civil
service system is administered and overseen by HRD, pursuantio G.L. ¢, 31. Under the authority
granted to i in G.L. . 34, §3, HRD has established a set of Personnel Administration Rules
(PAR) Attachment C, Verified Complaint), That section ernpowers the agency to “make and aniend
rules which shall regulate the recruitinent, selection, training and employment of persons for civil
service positions.” However, there are certain requirements and oversight within the rile-making
_process. Section I provides that “the [cfvil service] commission shall review sach rules and in the
event the commission determines that any proposed rule violates the basic merit principles ontlined
in this chapter, it may, within fifteen davs of receipt of such proposed rule, by a three~fifths vote,
disapprove such proposed rule.”” Section 4 of Chapter 31 calls for HRD to undértake an extensive
process to enact new yules or to amend existing ones, (Scc Attachment 1 to Affidavit of Sally
MeNeely).

The Civil Service Promotional Systen

To gain promotion within the 2ivil service system, police officers take exammations
desigried, administered, and scored by HRD. See G.L. o. 31, §§S(eX(h), 7, 16; PAR.OG. In addition
to the examination, HRD also fncludes an “employnmént and experience” component in esiablishing
the final marks of an examination. G.L.¢. 31, §22. Once the grading is complete, HRD egtablishes
eligibility lists for sach promotional posiiion in each commimity, with the candidates rank-ordered
by their scores. G.L. e. 31, §25, Under PAR07(4), “The examination marks shall be presented on
eligible lists in whele numbers,” Pursuant to this rule, HRD has listed candidates’ scorss with a
whole number grading system of 1-100 for MAany yeers,

When a murnicipality desires to make & promotion, it submits a requisition to HRD, which
certifies 1o it a list of candidates wnder the “2N+1" formula, Sce G.L. c. 31, §27; PAR.0O8. Thus, if
a city needs to fill one sergeant slot, it gets back from HRD a list of the three highest-scoring
candidates on the eligibility list, For two sergeants, it gets a list with five names underthe “IN+1"
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formula. When there are tie scores, HRD certifies a list with the fewest names needed to mect that
formula. Ifa municipality seeks to fill one sergeant position, and the eligibility list has officers with
scores of 91, 87, and three tied at 86, al: five names would be certified for the position,

Onge it receives the certified list, the municipality may select from among those on the list,
but if it selects a candidate who is ot the highest on the Hst, it must submiit veasons for doing so to
HRD, which must approve them. G.L. ¢. 31 » §27; PAR.08(3). Higher scoring candidares not
selected are considered to have been “bypassed” and may appeal to the Civil Service Commission
(the Cbmmiss‘ion} pursuant to G.L. ¢. 21, §2(b). Those tied with the selected candidate are not
considered bypassed by HRD and have no tight of appeal to the Commission.

In her Affidavit, Sally McNeely, tormerly the Director of the Organizational Development
Group of the HRD, explains how the ¢ivii service system has functioned. Agan example, she notes
that Paul Campbell, one ofthe namied plaintiffs in this matter, achievedthe highest taw (not banded)
score on the Brookline Heutenant promotional examination in October, 2008. If Brookline
requisitioned a cectdfication list for one lHeutenant vacaricy, and the caitification was based on taw
{netbanded) scores, then Campbell’s name would appear first. Next would appear another candidate
whose raw score was thies points lower ona 1 - 100 point scale. Next would appear the names of
two candidates who each achiéved taw score four points lower thah Campbell’s scote, {Under the
system in place now, if Brookline chose 1o appoint one of the officers other than Campbell, it would
have to explain in writing its reasons for doing so and the Administrator ofthe HRD would have to
pass on the validity of the reasons for the sypassing of Mr. Cempbell. Camipbell would havea right

ES

to appeal that deciglon.

The October 2008 Promotional Fxam and the Establishment of Eligikility Lists From It
On October 18, 2008, police officers from many “cities and towns throughout the
Commonwealth, inchuding the individual plaintiffy, took promotional exeminations for the positions
of Police Sergeant, Police Licutenant, and Police Captain. On or about February 13, 2009, HRD
began notifying the test-takers of their individaal scares, In addition, HRD announced its intention
to band scores together when establishing eligibility lists for promotion. Thus, for exampie, «ll

officers who scored between 85,84 and 92,91 would be placed on a sergeant eligibility list as having
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scored in “Band 5" Under the prior practice and under PAR.07(4), such candidates would have had
their scores rounded to the nearest whols number and their names placed on eligibility lists which
were rank-ordered by those whole number scores,

The MR supplements the plaint ffs statement of facts, with which ftis largely in agresment,
with information as to how it determined to utilize the banding of scores. According to HRD, it
employed an educational consulting firm, EB Jacobs, which specializes in employment testing, to
assist itin developing the October 2008 promotional examination, EB Jacobs recoramendedto HRD
the establishment of score bands for the resulis of that examination. In an affidavit, Rick Jacobs of
EB Jacobs set forth the rationale for the use of score bands and explained how bands widths are
established for teut scores. According tc Mr, Jacobs, “Candidates within the same band should be
considered equivalent in terms 6f their performence on the test, Differences in raw scores within a
band should be atttibutable only 1o the lack of perfect precision in the measurement of candidate
performance assoviated with 4 particular testing instrument.” (Jacobs Affidavit, q15).

In a Memorandum to Cormmissioner Edward Davis of the Boston Police Department
(Exhibit D, State Defendants’ Opposition To Plaintiffs’ Motion For Prefiminary Injunction), Ms.
McNeely explains the hew scoring policy and its impact on the promation process:

An applicant’s ranking on the 2008 promotional list will be based on the
exarn scors band he or she achieves. Ploase be advised that proimotional candidates
in the same exam band seore are considered tied. As sugh, no bypass will oceur
unless a promotion is made from a lower band when candidates remain unselected
in 2 higher band,

Proceedings Before The Civil Sévvice Comntission

On or abowt February 18, 2009, the plainriffs filed an appeal tnder G.L. . 31, §2(b) with the
Commission challetiging the proposed banding of promotional scores as violating PAR.07(4) and
Chapter 31 generally. Later, plaintiffs mmnended their filing 1o include a request for dn investigation
under G.L. c. 31, §2(a). The Copunission held a pre-hearing conference on March 3, 2009, On
March 13, 2009, the Commission dismissed all appeals 2ud rejected all ¢laims for an investigation.
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(See Attachments A and B, Verified Complaint).?

With respect to the individual plaintiffs, the Commission dismissed the §2(b) appeal on the
grounds that they were not “persons aggrieved’ who have suffered “actual harm’ 1o their
‘employment status’ pursuant to G.L. ¢ 31, §2(b).” It rejectsd the wnjons’ appeals on standing
grounds. The dismissal of the individual appellant’s appeals was based on the view that their claims
were anticipatory, sitce none of them had yet 10 be harmed by the banding of scores ou.an eligibility
list. The Commission declined to conduct ary investigation beyond its own strvey of some of the
pertineni case law which had addressed the issue of banding and stated that further inguiry would
not lead it to conclude differently (di fferently, apparently, from the courts it cited which had found
banding to be an appropriate method of scoring eivil service cligibility). The Cominission further
held that the change in the practice of how the eligibility lists were created did nat violate either
Chapter 31 or the Personnel Administration Rules.

DISCUSSION .
The plaintiffs seek declaratory relief and an injunction prohibiting the HRD from issuing

cligibility lisis for prormotions of police officers in bands rather than in the format which has been
in use for decades. They assert that the use of batids violates HRDs own tules, which rules have
not been altered or amended in accordance with the procedure required by G.L. ¢, 31, §4. Arguing
that they have standing to bring their claiths undeyr G.L. ¢ 23 1A, the declaratory judgrment statute,
and as an appeal of the actions-and de¢isions of the HRD and the Commission, the plainti{fs assert
that they are likely to succeed on the merits of their clajms. Further, they argue thatthe risk of hamm
to them is of sufficient maguitude that the entry of the requested injunctive reliefis mandated.

The defendants counter that the plaintiffs cannot establish the prereguisites for the entry of
injunctive relief and, indeed, vhat they have no standing to maintain this action as they have not
suffered any actual harm at this juncture,

Standing

General Laws c. 2314, § 1 anthorizes the Superior Court to issue a binding declaration with

respect to rights, duties, status and other iogal relations. The Jaw enables a person to terminate a

*The Commission’s decisions were by a 3-2 vote, with the dissenting commissioners
lssuing a minority opinion (See Attachment B, Verified Complaint).
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controversy or remove uncertainties which may arise eitherbefors or after a violation or breach of

such right or duty in any case in which an actual controversy has arisen, The plaintiffs assert that

under G.L.¢. 2314, §2 they may bring adeclaratory judgmeht action in the Superior Court “to enjoin

and to obtain a determination of the legality of the administrative practices and progedures.of any

-« - state agency or officia] which practices or procedures are alleged to be in violat{on ofthe...laws

of the comrhonwoalth, or are in violation of rules or regulations promulgated under the authority of
_such laws, which violation has been copsistently repeated , .

The prerequisites ta the bringing of a declaratory judgment action are (1) an actual
controversy; (2) standing; (3) joinder of al] riecessary parties; and (4) the exhaustiori of available
administrative remedies. Sch. Comm. of Judsonv. Bd of Bduc., 448 Mass. 565, 579 (2007); Marior
V. Massachusetts Hous, Fin. Agency, 68 Mass. App. Ct. 208, 210 (2007).

Declaratory relief under G. L. ¢. 2314 is avallable ohly when dn actual controversy has
avisen. See G. L.« 2314, § 1; Bello v. %, Shore Hosp., 384 Mass. 770, 778 (19%1). General Laws
¢. 2314 cannot be used to resoive hypothetical or moot questions, 1o seek judicial rendering of an
advizory opinion asa guidetofuture action, orto entertain meys differences of opini onqrspeculative
contentions. Nonethelgss, G. L. ¢. 2314, § 1 provides that the plaintiff need not suffer actus! harm
before he or she seeks declaratory relief. The action may be brought “cither before or after a breach
or viclation” has occuriéd, 77, The action may, therefore, be prospéctive or anticipatory in nature
seekirig to prevent the threatened harm or injury from taking place. See Sch Comm. of Cambridoe
V. Superintendent of Schs., 320 Mass. 515, 518 (1946).

Ar actuzl controversy withiy the contextof G, L. ¢: 2314, § 1, is:

“a real dispute caused by thé assertion by one party of g Jegal relation, status orright
in which he has a definite intereést. and the denia} of such assertion by anothet parny
also having a definite interest in the subject matter, whete the ciroumstarices
attending the dispute plainly indicate that unless the matter is adjusted such
antagonistic claims will almast immediately and inevitably lead to litigation.”

Bunker Hill Distrib., Inc. v. Dist. 4torney for Suffolk County, 376 Mass. 142, 144 (1978),
quoting Sch. Comm, qf Cambridge, 320 Mass. at 518,

Here, there is an actual contro versy because tha above thres tests are met, i rst, FMIRD asserts

that its decision to band the prothotional suores is within its discretion, while the plaintiffs maintain
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that such a change in procedure requires adherence to the process set forth in G. L. c. 31, § 4.
Second, both parties clearly have interests in the case. Third, given that the HRD intends to issue
promotiona| lists with banded scores and that the plaintiffs are currently awaiting placement on those
lists, it is plain that some plaintiffs will claim to be harmed by the néw procedure and, in turn, litigate
the matter, unless declaratory relief is'granted.

In addition to demonstrating an astual eontroversy, a plaintiff must have standing 1o fhaintain
a declaratory judgment action, The standing requirement should be liberally ccnstmf:d although
there are limits on the matters that can be heard in an action for declaratory judgment,
Massachusetts Ass'n of Indep. Ins. Agents und Brokers, Jnc, v. Comm '» ofins., 373 Mass, 290, 28%
(1977). In declaratory lawsnits attacking the validity of statutes or regulations, “l[a] party has
standing when it can allege an injury within the area of concern of the statute or regulatory scheme
under which the injurious aetion has occurred.” fd : Enos v, Sec'y of Envtl, Affairs, 432 Mass. 132,
135 (2000). See Bonan v. Boston, 398 Mass. 315, 320 (1986) (standing requires “a definite interest
in the matters in contention in the sense “hat [a plaintiff’s] riglits will be significantly afﬁ:ctcd by a
resolution of the contested point™). 1 other words, tb have standing, a plaintiffs interest must be
within the “zone of interests” protected by the statute or vepulatory scheme. Prof'l Fire Fighters of
Massachusetts v. Commoriwealth, 72 Mass. App. Ct. 66, 74 (2008). Starding is usuaily not present
unless the government agency owes a duty directly to the plaittiff, which was violag:ed;aind resulted
in legally cognizahle injuries. £nos, 432 Mass. at 136,

In determining whether standing exists, the court should examine the laniguage of the‘statutc
at issue, the nature of the administrative'scheme, any adverse 'eff;scts that siight oceur if standing is
recognized, and the availability of other more defiitite remedies to the plaintiffs, Jd, at 135-136.
Then, the court should ask whether the plaintiff has identified an interest created for them and a
reasonably definite injury to that interest caused by a breach of duty by the agency. See Prof°l Fire
Fighters of Massachusetts, 72 Mass. App. Ct. at 75.

The general purpose of the civil service systemn is to °‘g£iér& against ‘po}itical considerations,
favaritism, and bias in governmental employee decisions,” Boston Police Dept. v. Colling, 48 Mass,
App. Ct. 408, 412 (2000). The centerpiece of the statutory scheme is hiring and promotion based
on “basic merit principles” as defined in G. L. ¢. 31, § 1. Greneral Laws ¢. 31, § 3 authorizes the

Division to make and amend rules which govern the recruitment, seleetion, training and employment
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of persons for civil service positions. General Laws o 3 1, § 4, one of the provisions at {ssve in this
case, sets forth a process which the Division must undertake to enact a new rule or to amend an
existing rule. In general, this process requires the Division to provide notice of the proposed rule
change and to conduct 2 public hearing relative to the praposed rule change. See G, L. c. 31, § 4.

Here, the plaintiffs are contesting the lawfulness of the Division’s decisjon to band scoies
when establishing eligibility lists for i:romotions, azule which was amended without adhering to the
requirements set forth in G, L. ¢. 31, § 4. The plaintiffs assert that their interests will be harmed by
the banded scores because the bypass procedure will no longer provide some protection for higher
scoring candidates and because cities or towng will no longer have to justify their'apfibimmems of
lower scoring candidates, unless choser: fron a lower band. The plaintiffs also contend that the
banded scores will expand the candidate pool, thus increasing the potential that proimetions will be
based on favoritism and biss, rather than merir. These harms are squarely within the zone of
interests protected by G. L. ¢. 31. In addition, by creating a promotional systern that piovides fewer
safeguards against favon‘tlsm and bias, the Division has potentially violated its duty to the plaintiffs.
Accordingly, T am persiaded that the plaintiffs have standing to maintain an action wader G. L. c.
231A te challenge the banded promotional eligibility lists, ...

- Likelihood of Success

The plaintiffs contend that the banding of scares vielates the FRD's own regulation which
mandates that examination marks shall be presented ox éligibility lists in whole numbers, Having
locked the whole number scoting method into its regulaiory scheme, say the plam‘uffs, the HRD
cannot now change that method without complying with the provisjons of G.L. c. 31, §4 whick
establishes a procedure for such afendtrents of rules. Ascording to the plaintiffs, the 1 100 scoring
system is “enshrined” in the regulations and a change such a5 is contemplated by the banding of
scores requires that the ride-making process be followed. Since it did not follow that process, the
HRD is in violation of the applicable statite, say the pleintiffs, and they have a véry substantial
likelihood of suceess on the merits,

The HRD argues that the plaintiffs have not established e dikelthood of success on the meiits,
Pointing to Ash w. Police Com'r of Boston, 11 Mass.App.Ct, 650 (1981), the HRD argues that the
Administrator, as the “skilled professional authorized by G.L. . 31 1o decide technical matters such

as the scoring and irterpretation of examinations,” Id. al 652, has appropriately decided that the
&
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banding of sores for the 2008 police Promotional examinations is the bast method far reporting the
scores and preparing the eligibility lists srom which promotions may be made. The HRD argues that
the banded scores will be reported in whole mmbers and, thus, it is in compliance with the
applicable provisions of its owh rules. Further, the HRD argues that its rationale for the change is
reasonable and, thus, under the rezsoning of the Ash decision, the plaintiffs cannot prevail. The
HRD poiats to the widespread judicial and expert acceptance of the practice of banding and argues
that the plaintiffs may well benefit from the banding of'the scores,

The practice of banding scores represents a significant departure from the way scores have
been reported in the past. While the proposed banding will gén}époﬁed as whole number bands, the
scoring ls very different than what appears® to have been intended by the requirerient that scorés be
reported in whole numbers. The scoring bands are a significant change in the mannet 6f scoring and
establishing the eligibility lists and that shange should have been put in place using the procedure
established by the Legislature for making a significant change in the rales. G.L. c. 31, §4.

In addition, the riew score bands will impact the bypass and appeal procedurss established
by the satute and the regulations enacted pursuant thereto, As noted in Ms, McNeely's
Memorandum to Commissioner Davis, all officers witkin a score band will e viewed as being tied
and thus no bypass will ocour unless a promotion is made from a lower baand when candidatesvenain
unsclected from a higher band. That is also a significant change from the practice which has been
in place for decades, Using the example which Ms. MeNeely used in her aflidavit, the new scoring
system wouild conesivably® have a significant impﬁc{f on Paul Eampbeil. Under the current system,
as the highest scoring candidate on the Octeber 2008 Broskline lieuténant promistiohdl examination,
Paul Campbell’s name would appear first, followed by a candidate who scored three points lower
than Campbell, followed by two other cardidates whe esch seored four poin'ts lower-thdn Campbell,
If Brookline were {o appoint vne of the candidates other than Campbell, it would have to submit a
writtén explanation for the bypass of Campbell to the Administrator of the HRD, who would pass
on the validity of those reasons, If the decision was adverse 1o Carnpbell, he could appeal to the

*{ say “appears” as none of the parties has presented information concerning the tining,
the history, or the rationale for PAR.07(4).

I use the word “conceivably” since the actual scores are not used in Ms. McNeely’s
affidavit et oA
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Commission.

Under the proposed score bands, Campbeli could conceivably be banded together with these
three candidates whom he had outscored, along with any other candidates who scored within the
same band width. All of those candidetes winld be deemed to be tied and the by;zass procedure
would not be implicated by the selection of any of the candidates within the same band. Brookline
would not be required to justify its selection of a lower scoring candidate and the higher scoring
candidate would not be entitled to appeal & ruling adverse to him or her. That is a significant
alteration in the promotion process which has been established by stanute and by rules of the HRD,

The proposed banding may well prove to be a better and fairer approach to assessing
candidates for promotion within the civil service framework and Massachuserts may well join the
numbers of other jrisdictions which have-adopted the bandihg approach; however, sucha significant
alteration in the manner in which scores are reported afid 3 Which eligibility lists are sstablished
should have put thtough the review proeess set out by the Legislature in ¢, 31, §4.

Given that the HRD banding method wes cstablished without the requisite review process
called for by the statute, the plaintiffs have a reasonable likelihood of success on the merits of their

claims.

Irreparable Harm

For the reasons discussed above in the Standing section, I believe that the plaintiffs have
demonstrated a Sufficient risk of harm to meet the harm requirement for the issuance of injunetive
refief. In addition, as argued by the plaintiffs, whete “a:suir is brought either'by the gavernment or
a citizen acting s a private attorney generd) to enforce & statute or a2 declared policy of the
Legislature, irreparable harm is siot réduired.” LeClaty'v. Town of Norwell, 430 Mass. 328, 331
{1999). In such a situation, I must then evaluate “whether there s a likelihood of success on the
merits of a plaintiff’s claims and then determine whether “the requested order promotes the public
interest, o, alternatively, that the equitable relief will not adversely affect the pub'%ic.;” Jd at331-
332, quoting Commonwealth v. Mass, CRINC, 392 Mass. 79, 89 (1984).

In this case, I find that the plaintiffs have established that they have a reasonable tikelihood
of success on the merits of their claims, Further, a defermination of the issues raised by the plaintiffs

will promote the public’ s interest in “guard{ing] against political considerations, favoritism, and bias
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in governmental hiring and promotion . . . and ensuring that the system operates on ‘basic merit
principles,’ as defined in G.L. c. 31, §1, absent properly documented and supported bases for
departing from sueh principles in particular cases.” MAMLEO v. 4bban, 434 Mass, 256,259(2001).
Finally, I do not find that there will be haten to the public caused by the issuance of the injunctive
relief sought by the plaintiffs. While the defendams assert that any delay in the implementation of
the new scoring method will impact conmimunities which are aftempting to fill vacancies on their
police forces, ¥ do not so find. There is nothing which prevents the HRD from issuing eligibility lists
in the same fashion that it has done so for years,

Cdnclusion

For these reasons, I find that » preliminary injunction should enter enjoining the defendants
from {ssuing eligi‘uiiity lists for the ﬁfomo‘tion of police officers in score bands rather than in the

mannet in which it has been doing so wntil a final resolution of this fmaver on its merits.

Until a final ¥esolution of this matter on its merits, the defendants are preliminarily enjoined
from issuing €ligibility lists forpromotions of police officers in score bands rather than in the manner

in which such score have been reported wp to the time of this proposed change.

Dated: April 15, 2009
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