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COMMONWEA.LTH OF MASSACHUSETTS

TEE SUPERIOR COURT
MIDDLESEX, ss. - - DOCKET NO.: OS-CYfaG%F
TOWN OF LEXINGTON . | i

MASSACHUSETTS CIVIL SERVICE COMMISS‘ION, ctallSs B

I\’[EMORANDUM OF DECISI! QN ORDER

After Mlchaal Barry (Barry), a polxcc ofﬁccr in thc Town of Lexmgton (the Town), sPed

bxs police car through an active construcuon zone at sixty miles per hour and gave twp lm;klustor

‘:ntctvi ews, the Tovm bypassed hlm fora pmmotmn to thc posmon of setgeanf The

Massachu.sctts Clvil Service Com.tmssmn (the Camrmssmn) then issued dcc1smn requmng the

Town to prcmntc Barry. Under G L ¢: 31, § 44, the ’I‘own appealed the Commission’s decxsmn '

" to this Congt,

The Town has moved for judgment on the pléadings undcr‘_-Mass.’ R. Civ. P. 12(0),

alleging thiat the Commission substitured it judg'mt for the Town’s fudgment, Barry has

cross-moved for judgment on the pleadings, arguing that the Comrmssmn s decision is supported |

by substantial evxdcnce
For ihe reasons that fo]low, the Town’s motion is ALLOWED and Barry’s cross-motion
is DENYED. |

! Michae] Barry.
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BACKGROUND ‘ ‘ |
The facts are taken from the admmis‘traﬁve record. The Town h!Ied Barry gs & patrol
offiser in 1996 Tr. 89. As a patrol ofﬁcer, Baury contnbuted 10 pro g::mnmmg. mstalhng, a.nd
maintatning laptop wmputers in the police cars, Id. at 43-44 He s.lsu vo]untccred in the Town’s
.school system and served as prcs1dent of the Local 377 of the Intematlonal Brotherhood of
Police Oﬁcers. I a 42, 95.

OnAuzust 23, 2002, the Town Icpnmanded Barry for dr.leg his pohce car recklcssly, at
sixty miles per hour through an acﬁve construction zone, I st 21-22. Seveml con{:raotnrs were
wmkmg at the srle wlnch contained haavy construction cqmpment a.nd open trcnches Id at 22,

) Although the coniractors reported that Barry's dnvmg had frightened them, Ban—y cIaLmed he
had been dnvmg on]y thirty to ﬂnrt.y five mﬂes per hour and denied dnvmg reck]essly Id.

In 2005, r;he Town sought to fill four sergeant posmons w1th cand1dates who had: the
respccr of their peers leadership abxlﬂy, a commihnent to semce safety, and com.mumty
pol_mmg; matuge judgment; problem-solving ablhty; and self-awarericss, Tr. at 6, 14. The Town |

- valued thesa qualjﬁes because a sergeant acts as commanding ofﬁaer when a ]icu‘fsﬁﬂnf is absent.
Ia’.. Batry and eight otﬁef lpm:rol officers ﬁpplied for apruméﬁdﬁ 0 thé position o.f sergeant
R. 40. | |

The Tov;m intcrvlowe'd'eagh candidate twice: the first intcrvicw was with the police cilef
and t\lrvo capta.ms the sccond way vmh gix of the caudxdatc 3 peers.” Tr 7. The Town amcuiutcd
four reasons for bypassing Barry. Fit;st, the ’I‘qu Teasaned that Barry dxd not handle st:ress:{'hl A
situﬂti'dns.wd_l. Id. at 20.- Sc&mid, the Town Qfated ﬁat Ba.ﬁy needed to improve his

interpumonal skills, Id. a1 -17. (F dr example, whcn asked about 4 sergcant’s rélc, Bamry

* Although three candidates shared the last name Barry, the candidates wers uorelated, -
The Town also sonsiderad Last aaoron, throa yoore of peri-'ormnncc mlunuons, and aammwnjty r::gbucl\. .!d‘ at 7
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emphasmed dlrectwn and control and said he wonld somoﬂmes need to be “the bad guy 7 Troa

' 20) Bmy chd not, however, mention coaching, mentonug gmding or giving constuctive |

feedback. Id Third, the Town felr Bﬂrry lacked self-awareness, Although Barry asserted he
never had fost lus temper, severa] of his peers believed this was not the case. Id. at 58, Fourth,

Ba:ry was unfamﬂmr with a citizen who often complmned to the Town’s poh ce dep&mnent, and

' did pot address how he would handle disgrmtled citizes. I’

Barry appea.led to the Commission, which held a hea.rmg at whxch four mmesses |

testified. Commlsswner David Henderson found that the Town was biased agamst Barry

- because Bany servcd 28 union president and participated on rhe Lemgton Public Safety Staﬁ?mg

Revww Committee. The CommJSSIODﬂr also cnnc:zed the Town s mterwcw Process.
'I'h.e Town filed n complamt with thls Court, and the partios now cross-move for
judgment on, the pleadmgs

w

S

Thc questmn bcforc the Comxmssmn was - whther ““there \ was reasonable Jusnﬂcntmn for

the action taken by the [Town] in Ihﬁ olrcumstances found by the cormmsmon to have cxisted

~ whenthe [Tovm] made irs decizion,™ Ciry of Leammsrzr \' Srrarton 58 Mass. App Ct. 726

727-728 (2003) (quotanon and citationg ommcd) Because the Town snjoyed broad discretion to
choose thch cendidates to promote, the Cqmm:ss:on would exceed its authority if it .
subsututc{d] its judgment abuut a valid excrc-isa of d15crctmn based on. merit or pohcy

considerations by [the Town].” City of Cambndge v. Ctvil Service Commission, 43 Mass. App

- CL 300, 304-305 (1997).

This Court’s role is to “rev:iew the commission’s dec;s:on 10 detenmne i violates any.

ofthe standards set forthdn G, L. ¢. 304, § 14(7) and cases comtrmng those standards ” Town
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 of Plymouth v. Civil Service Commission, 426 Mass 1,5 (1997). The Court, thcréfore, is
“required to overturn cmnnﬁésicm decisions that are im‘;unsistént with govemning law.” Id.
 (citations omitted). |
In ﬂ:l.ls case, the éummissinn substiuitcd its judgrnent fér the Touwn’s judgment by
(1) discounring the TOWII 3 repnmand of Barry; (2) determimng which criteria the Town shonld

have used; and (3) second—guessmg the Town’s interview procedure. |

- L. The Reprimand

In Bypassing Bany, the TDWII relied, in part, on its repﬂmand of Barry aﬁer he spad |
recklcssly through.a constmcuon zone. The T()W:ll also conSIdcred Barry’s refusal T0 accept
resp onsabﬂuy for his behavior, The Commlssmn, howcvcr sought to explain away the
repnmand by refemng 10 it as “ong incident of minor discipline, a reprimand for dnvmg too fast,
" in aroad construction ares.” R. 498, The Commission alsa criticized the Town’s police chief
~ for “emphasizfing] anci dramaﬁz[ing]ihe Seriousnoys 6f‘the incid;eﬁt." R. 482, Because the
Town had a reasonable JUShﬁcatlun for relying on its rcpnmand of Eany the Comrmssmn
mpe:mlssxbly substituted its judgment for the Town’s Judgmcm by mmlmmng the slgmficance |

of the reprimand.

1I. Evaluation Criteria

The Town rdetmﬁed six qualmes ﬂmt scrgeants must possess (l) the respect of their

pecr; (2) leadersh.tp ablhty, (3) a commltmcnt 10 service, safety, and cemumt}r policing;
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(C)] mature Judgmeng; (5) problem;solviug' ability; and (6€) se]f-awarene'ss The Ccmmission

apparently found these criteria uns&u'sfactory, and felt the Town should have cons1dcred Barry’s

military service and computer sk:llls The Commjssion also opmed that ﬂ:.e Town should havc
dlscmmtcd another candidate who had not testified in court durmg a two—year penod bccause in
the Commission’s view, “[t]estlmony as a witness m GOUrt is an important duty and
responsxblhty of a police officer.” R_ 474. Tha Towg had a reasonablc Jushﬁcanon for sclectmg

its evzluauon crn:ena, the Commission Subsnt\xtcd its Judgmcnt by deoidmg that other cntena

A wcrc more meortant

]I[ The Inten;iew Procegs

The Comrmsswn was dissatisfied with the Town’s mtemew process for ﬁVc reasons.

' First, the process was d1fficu1t to understand. Second, the ToWn used two interview parels.

Third, mcmbcrs of the police depamnent ataft'ed eachi panel. Fon:th neither panel used a

| numencal scoring system. Fifth, it was unclear whether the panels asked cach oandidate the

~ same questions, From these ﬁndmgs the Commxsslon leapt to the com:lusmn that the ‘process

was desipned to obstrict [Bany 8] opportunity for hnparr.lal consideration . ... R, 498. .
Because the Town had a reasonable mstxﬁcation for dovising the interview proceés, the

Cumm.lssmn subsnmtcd 1ts judgment to teinvent what the Commmiorz believed to be a

‘ be.tter process.

CONCLUSION -

Oncc again, tha Comrmssmn has engaged in rev1s.10mst a.ud creahvc fact-ﬁndmg Sea -

Town of. Shrew.s'bw;y v, Ma.ssaahusetts C‘zvfl Servi’ce Cammzsszan 26 Mass, L. Rptr 113 (2009),
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Although thc Town anwulated four valid reasons for bypassmg Bany the Comrmssmn gave the
Town no defsrcncc and mbst{mted its own _]udgment for thax of the Town's. G L.c.31,§44
raquires this Com-‘t to vacats the Commission’s decismn because the Cominission made legal

errors that prejudiced the Town’s substantial rights. .

ORDER
After hearing, the Town of Laxiﬁgton’s motion for judgment an the pleadings is
-AI.L()WE]) and M1chael Bany s cmss~motmn for judgment on the pleadmgs ig DENIED

Judpment shall enter for the Town afﬁ.tmng its hypass of Barry and reversing the Commission’s

deqtsmn.

May 27, 2010



