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These appeals are filed under the formal procedure pursuant to G.L. c. 62C, § 39. They arise from the refusal of the appellee, Commissioner of Revenue (“Commissioner”), to abate corporate excises assessed against Bayer USA, Inc. and Miles Financial Services, Inc., to whose interests Bayer Corporation (“appellant”)
 has succeeded, for the tax years 1989, 1990, and 1991 (“tax years at issue” or “relevant period”).  The Appellate Tax Board (“Board”) conducted an evidentiary hearing with former-Commissioner Lomans presiding, and issued a decision for the appellee and a Findings of Fact and Report.  See Bayer Corporation v. Commissioner of Revenue, 2000 Mass. ATB Adv. Sh. 543 (Docket Nos. F239697, et al., July 20, 2000) (“Bayer I”).  

On appeal, the Supreme Judicial Court vacated and remanded the appeals to the Board for a new hearing based solely on the ground that the Board member who presided at the hearing did not participate in the Board’s decision.  Bayer Corporation v. Commissioner of Revenue, 436 Mass. 302, 303 (2002).  The Supreme Judicial Court ruled that “because credibility of witnesses was at issue, the Board’s decision must be based on more than just a record of the hearing.”  Id.  The Supreme Judicial Court did not, however, reach the substantive issues raised by the parties and decided by the Board in Bayer I.  

Pursuant to the Supreme Judicial Court’s decision, the Board held a second evidentiary hearing on January 14-16, 2003, with Commissioner Gorton presiding.  Former Chairman Burns and Commissioners Scharaffa and Rose joined with him in a decision for the appellee on September 29, 2003.  Chairman Foley took no part in the deliberation or decision of these appeals.  These Findings of Fact and Report are promulgated at the request of both parties, pursuant to G.L. c 58A, § 13 and 831 CMR 1.32.

Kathleen King Parker, Esq., John R. Baraniak, Jr., Esq., and Mark S. Freeman, Esq. for the appellant.

Thomas W. Hammond, Esq. and Lutof G. Awdeh, Esq., for the appellee.

FINDINGS OF FACT AND REPORT

The principal substantive issue decided by the Board in Bayer I and raised in these remanded appeals is whether income received by Agfa Financial Services, Inc. (“Agfa Financial”) from transactions involving the transfer of equipment (“transactions”) constitutes rental income from tangible personal property it owned and leased or whether the income is properly treated as interest income from financing transactions.  If the income is properly classified as rental income from leased personal property, then the appellant is entitled to include that income in its sales factor and to apportion it among the various states in which it did business.  In contrast, if the income is properly treated as interest income from financing transactions, then the receipts must be wholly allocated to its state of corporate domicile, Massachusetts, since interest income is specifically excluded from inclusion in the sales factor of the apportionment formula. 

On the basis of the testimony and exhibits introduced during the three-day rehearing of these appeals, together with the parties’ stipulation, the Board made the following findings of fact.
I.
Jurisdiction

For the tax years at issue, appellant and its subsidiaries, including Agfa Corporation, Inc. (“Agfa”) and Agfa Financial, timely filed combined Massachusetts corporate excise returns and paid the tax shown as due.  In the original returns, Agfa Financial characterized its income from equipment transactions as interest yet included that interest income in the sales factor of its apportionment formula, with interest from those transactions deemed Massachusetts-sited in the numerator and total interest in the denominator.  By this allocation and method of calculation, Agfa Financial purported to apportion its interest income among the various states in which the equipment was located, including Massachusetts.

On audit, the Commissioner agreed with the taxpayer’s characterization of the income as interest income.  However, pursuant to G.L. c. 63, § 39(f), the Commissioner excluded the interest income from the sales factor.  The effect of this adjustment was to allocate all of the receipts from the transactions to Massachusetts.  Based on this determination, the Commissioner issued two Notices of Intention to Assess (“NIA”), dated August 22, 1994, for the tax years at issue.  The first NIA was issued for additional tax due with respect to the combined income measure of the corporate excise, and the second NIA was issued for additional excise due with respect to the non-income measure of the corporate excise.  Both proposed assessments were based on the allocation of one hundred percent of the income at issue to Massachusetts.

By Notice of Assessment (“NOA”), dated May 11, 1996, the appellant was notified of the additional assessment of corporate excise (combined income measure) in an amount totaling $2,972,309.  By NOA, dated May 15, 1996, the appellant was notified of the additional assessment of corporate excise (non-income measure) in an amount totaling $501,139.55.

On May 31, 1996, the appellant paid the additional assessments in full and timely filed Applications for Abatement of its corporate excise.
  By letter to the Commissioner dated December 12, 1996, the appellant withdrew its consent to the Commissioner’s failure to act on the Applications for Abatement within six months from the date of filing.  Pursuant to G.L. c. 58A, § 6, the Applications for Abatement were deemed denied as of December 12, 1996.  By the Petitions in Nos. F239697 and F239698 filed on January 14, 1997, the appellant appealed the Commissioner’s deemed denial to the Board and requested an abatement of the additional assessments resulting from the audit adjustments.  
An additional amount at issue in these appeals arose from a change in appellant’s federal taxable income.  On October 22, 1996, the appellant filed a report of federal change with the Commissioner for the tax year 1991.  That change, when added to the audit adjustments detailed above, resulted in an additional assessment of $212,341 for tax year 1991.  The appellant paid this amount in full.  By letter dated September 26, 1997, the Commissioner notified the appellant of his refusal to act on the federal change Application for Abatement and instructed the appellant to direct any amendments to the Board.  On November 24, 1997, the appellant appealed from the Commissioner’s failure to grant the federal change application by filing the Petition in Docket No. F245722.
On the basis of the foregoing, the Board consolidated the appeals and ruled that the appellant filed its Applications for Abatement and Petitions in conformity with the requirements of G.L. c. 62C, §§ 37 and 39.  
Accordingly, the Board ruled that it had jurisdiction to hear and decide these appeals.

II.
IDENTIFICATION OF PARTIES

A.  Agfa

Through a series of mergers and acquisitions, the appellant is the successor in interest to Agfa and its wholly owned subsidiary, Agfa Financial.
  At all material times, Agfa had a commercial domicile in Massachusetts with a principal place of business in Wilmington, Massachusetts, from which it conducted business on a national and an international basis.

During the tax years at issue, Agfa was a manufacturer of hardware and developer of software used for typesetting equipment systems, which it both sold and leased. In addition, it manufactured a comprehensive line of associated graphic art and test management products.
In furtherance of its business, Agfa employed its own sales force to locate potential customers and to solicit sales and leases of the equipment and software it produced.  Agfa typically configured the equipment into customized systems and either sold these systems outright to its customer or entered into short-term or long-term leases.
  Beginning in 1991, Agfa contracted with independent dealers to solicit sales and leases of its equipment and software in lieu of keeping that function with its in-house sales force.  

Agfa did not directly provide financing to its customers.  Prior to 1984, Agfa arranged with independent leasing companies such as Chase Manhattan Leasing and CIT Corporation to assist its customers with financing needs.  Beginning in 1984, Agfa moved this function in-house through its subsidiary, Agfa Financial. 

B.  Agfa Financial
In 1973, Agfa Financial was incorporated in Massachusetts.  Its sole place of business, which it rented from Agfa, was located in Wilmington, Massachusetts.  Prior to 1989, Agfa Financial was qualified to do business solely in Massachusetts.  However, beginning in 1989, Agfa Financial registered to do business in approximately twenty-three other states.  Even though it was registered to do business in these states, Agfa Financial did not maintain a sales office or place of business in any state other than Massachusetts.  Furthermore, it did not engage in any business activity or own property in any other state.  Copies of the tax returns filed by Afga Financial in these other states indicated that it had no property or payroll in those jurisdictions.

Agfa Financial’s primary business operation and purpose, as described in its Articles of Organization and in its business registrations filed in various states, was “financing” or “general finance business.”  According to its Articles of Incorporation, Agfa Financial was formed “to carry on a general finance business, to finance and assist any business or enterprise and to buy, sell and otherwise deal in and with advances, open accounts, loans, notes, conditional sales contracts, commercial paper, leases, contracts, mortgages and security interests of every kind and description.”  Specifically, it engaged in the business of providing equipment financing for Agfa.  

Agfa Financial also described its business as financing and its income as interest on its federal and state tax returns for the relevant period.  For example, on its Federal Form 1120, it reported that its business activity and product or service was “financing.”   On its Georgia state tax return, Agfa Financial maintained that “[s]ince the company is in the finance business, interest income best reflects receipts from business. . . .”  Agfa Financial amended its New Jersey tax returns for the tax years at issue and argued that “[i]ts only receipts are interest income received from an affiliate, which is taxed by its state of domicile, Massachusetts.”  
Agfa Financial was also involved in the collection of payments from customers who had entered into these transactions.  Typically, when the right to receive payments from long-term contracts between Agfa and its customers was assigned to it, Agfa Financial would file Uniform Commercial Code financing statements to perfect a security interest in the underlying asset.

Although both parties agree that Agfa Financial was responsible for performing credit checks, they dispute which entity was responsible for the solicitation of the sales.  Appellant maintains that, during the relevant period, Agfa Financial had employees located throughout the country that served this function.  In support of this contention, appellant points to an organizational chart, job postings and descriptions, a commission plan for marketing personnel, and a sales information manual.  

The Board found, however, that Agfa Financial had no payroll of its own.
  Rather, all forty-six of Agfa Financial’s employees were paid by Agfa and received their Forms W-2 from Agfa.  Furthermore, Agfa Financial claimed no deduction on its Federal Form 1120 during the relevant period for salaries and wages, and it has never reported any withholding tax in Massachusetts or any other state.  Of the forty-six employees, all but two worked out of the Wilmington office.  One employee, responsible for the Pacific region, worked out of a California office,
 and the second, responsible for the Northeast region including Massachusetts, worked out of Agfa’s offices in New Jersey, with some time spent in New York.
  All of Agfa Financial’s correspondence was generated from its Wilmington, Massachusetts office, and all customer payments were directed to Massachusetts for processing.

III.  The Transactions

The majority of Agfa’s customers were smaller businesses that performed prepress work on weekly newspapers and circulars. Appellant’s witness, Raymond A. Melillo, Agfa’s former vice president and treasurer, testified that the typical customers were “relatively small, undercapitalized, low revenue, marginally profitable-type businesses.”
A typical equipment and software system that Agfa would provide a customer cost between $60,000 and $70,000. Customers had the option of purchasing the system outright or leasing it with the option to buy.  If the customers opted for a lease, Agfa offered either a short- or long-term option.  The short-term leases, which are not at issue in these appeals, extended over periods of one or two years and accounted for approximately twenty percent of Agfa’s leasing business. 

The long-term leases at issue in these appeals covered terms of three to five years; most had five-year terms.  At the expiration of the contractual term, the customers were presented with three options: 1) purchase the property outright at its then-market value; 2) renew the lease; or, 3) return the property to Agfa.  During the tax years at issue, sixty percent of customers signing long-term leases opted to purchase the equipment, while thirty percent extended the lease and ten percent returned the equipment. 

Because of the specialized and technical nature of the equipment, it was subject to relatively rapid obsolescence.  Accordingly, the fair market value of the property at the end of the usual lease terms was nominal.  For example, equipment leased by one customer had an initial cost of $73,805.78 and a buyout cost at the end of the lease term of only $3,500 or 4.7% of the original cost.  Similarly, another  expiration purchase price represented just 3.1% ($874.33) of the original equipment cost of $27,845.  

After the customer signed a lease agreement, an Agfa field salesperson forwarded the document to Agfa’s Wilmington, Massachusetts office, where the system configuration and equipment pricing were verified. The agreement was also forwarded to Agfa Financial for the internal determination of the customer’s creditworthiness and to verify the contract pricing and terms. Once the customer passed Agfa Financial’s credit check, Agfa signed the contract and scheduled production of the property within thirty to sixty days, which Agfa shipped directly to the customer. 

After shipment, Agfa assigned to Agfa Financial its right to collect the sums due under the lease agreements.  Appellant asserts that these assignments were in fact sales of the underlying property to Agfa Financial, pointing to the fact that Agfa received the unit price for the items ordered from Agfa Financial.  However, over the life of the contract, the customer was contractually obligated to pay Agfa Financial the unit price, representing the return of its investment paid to Agfa, plus an additional amount equivalent to interest thereon.  When the steps of these transactions are viewed together, the most reasonable conclusion to draw is that Agfa Financial’s earnings came from the use of its money over the life of the contract.

Documents submitted by appellant in support of its position that Agfa Financial was the true owner of the underlying property after the assignment are inconsistent.  Appellant points to a “Welcome Letter,” in which Agfa Financial states that it retains the title to the equipment, as evidence of its ownership of the underlying equipment.  Yet, in other correspondence to the customer, Agfa Financial refers to its role as that of a lender: “We hope that your transaction has been a pleasant experience and look forward to serving your future financing needs.”  Agfa Financial also filed UCC financing statements to perfect the present interest it had acquired in the account or contract right should the transactions be deemed a secured transaction rather than a lease.
The executed lease agreements typically reserved title to the equipment and the system software expressly to Agfa.
  The agreement required that the customer maintain and insure the equipment with Agfa named as the insured. It specified that the customer could assign or transfer the agreement only with prior written consent from Agfa.  It further specified that Agfa could assign the agreement to Agfa Financial, but upon assignment, Agfa remained responsible for performance of all warranty claims.  No warranty claims could be brought against the assignee, Agfa Financial.  

Pursuant to the agreement, the risk of loss or damage was passed to the customer upon shipment of goods. The customer also paid all transit insurance, transportation and handling costs, and any assessments and charges levied against both the system and software. Furthermore, at the end of the contractual term, Agfa, not Agfa Financial, would disconnect and remove the system at its own expense, if the customer opted to return the property.
It is undisputed that the transactions were properly classified for book and financial accounting purposes, pursuant to generally accepted accounting principles (“GAAP”), as “capital leases.”
  Consistent with GAAP, Agfa did not include the equipment on its books and Agfa Financial treated the payments as interest.  For federal tax purposes, however, Agfa treated the transactions as operating leases
, listing itself as the owner of the property and claiming depreciation thereon.  Agfa Financial neither included any of the equipment as an asset on its books or tax returns nor claimed any depreciation for them.

During the tax years at issue, Agfa Financial reported on its federal tax returns that it was engaged in the business of lease financing.
  Consistent with its operations, Agfa Financial reported the receipts from the transactions as “interest income” with other miscellaneous income on its Federal Form 1120.
  The equipment was never included as an asset on Agfa Financial’s books or on its various tax returns,
 and no depreciation deduction for the equipment was taken. Rather, Agfa Financial’s books consistently reflected that it earned interest income from its financing activity and that income was invariably characterized as such on both federal and numerous state tax returns. In addition, Agfa filed property tax returns and sales and use returns with respect to the property underlying the transactions.  
Appellant argued that Agfa filed these returns purely for administrative convenience and that Agfa Financial ultimately paid Agfa for these outlays through an inter-company account.  However, appellant did not offer into evidence any documentation supporting an inter-company payment for these expenses.  Appellant concedes that “no separate document was prepared evidencing such assignment” to Agfa Financial.

On the basis of the foregoing, the Board found that Agfa Financial at no time owned the property at issue and did not lease the equipment to customers.  Rather, Agfa Financial provided financing for the customers of Agfa.  The Board, therefore, ruled that Afga Financial received interest income from financing transactions and not rental income from the leasing of equipment and software.  Accordingly, the Commissioner properly allocated all of Agfa Financial’s income from these transactions to Massachusetts.  Accordingly, the Board issued decisions for the appellee in these appeals.
OPINION
I.
APPORTIONABILITY OF APPELLANT’S INCOME 


The principal issue before the Board in these appeals is whether Agfa Financial earned interest income from financing activities or rental income from leasing equipment.
 If the receipts constitute rental income from business activity that is taxable in another state, then it is properly included in the sales factor of the apportionment formula pursuant to G.L. c. 63, § 38(c).  However, if such receipts are interest income, which is specifically excluded from the sales factor pursuant to G.L. c. 63, § 38(f), then the entire amount is properly attributed to Massachusetts, Agfa Financial’s state of incorporation and sole place of business.  

A domestic corporation doing business in Massachusetts is subject to a corporate excise, pursuant to G.L. c. 63, § 32.  The corporation’s excise is determined by combining an “income component” with a “non-income component.” If a corporation’s income is derived solely from business activities conducted in Massachusetts, all of its income is allocable to Massachusetts. G.L. c. 63, § 38(b). If a corporation has income from business activities conducted both inside and outside of the Commonwealth, it is entitled to apportion that income to Massachusetts and such other states, pursuant to G.L. c. 63, § 38(c). 

A corporation is entitled to apportion its income if it has income from business activity that is taxable in another state.  A corporation is considered to be taxable in another state if: 

1) in that state such corporation is subject to a net income tax, a franchise tax measured by net income, a franchise tax for the privilege of doing business, or a corporate stock tax, or 

2) that state has jurisdiction to subject such corporation to a net income tax regardless of whether, in fact, the state does or does not do so. 
G.L c. 63, § 38(b) and 830 CMR 63.38.1(5). 

 
The manner in which a corporation apportions its income is set forth in G.L. c. 63, § 38(c). Income is apportioned by multiplying taxable net income by a fraction made up of three factors: a “payroll factor”; a “property factor”; and a “sales factor.” The “payroll factor” compares the salaries paid to employees inside and outside the Commonwealth. G.L. c. 63, § 38(e).  Similarly, the “property factor,” pursuant to G.L. c. 63, § 38(d), and the “sales factor,” pursuant to G.L. c. 63, § 38(f), compare the corporation’s property and sales, respectively, inside and outside of the Commonwealth. 

Both parties agree that Agfa Financial is a domestic corporation engaged in business activities within Massachusetts, thereby subject to the Massachusetts corporate excise. During the relevant period, Agfa Financial reported both the “property” and “payroll” factors as zero on its Massachusetts corporate excise returns.  In addition, Agfa Financial consistently reported that it had no employees or property on its Federal returns and on the returns it filed in nineteen other states for tax year 1991.  Accordingly, the amount of the corporation’s income apportioned to Massachusetts was determined solely on the basis of the “sales factor.”  

With respect to the “sales factor” under § 38(f), the numerator is the taxpayer’s total Massachusetts sales and the denominator is the total sales from all sources during the taxable year.  The term “sales,” as used in § 8(f), is defined as “all gross receipts of the corporation except interest, dividends, and gross receipts from the maturity, redemption, sale, exchange or other disposition of securities.” (emphasis added). Accordingly, interest income is explicitly excluded from the sales factor. All rental income, however, is included in the denominator of the sales factor and rental income from property located in Massachusetts is included in the numerator.  See G.L. c. 63, § 38(c); 830 CMR 63.38.1(9)(b)(4) and (6); 830 CMR 63.38.1(9)(c)(1)(f).
The appellant asserts that Agfa sold the property underlying the equipment transactions to Agfa Financial, and that the gross receipts Agfa Financial received under the agreements were thus rental income, which must be included in the “sales factor” of the apportionment formula.  Further, appellant argues that as the owner of the property, Agfa Financial is entitled to include the equipment in the “property factor” and to take the depreciation deduction associated with the equipment.

The evidence before the Board demonstrates that Agfa Financial never owned the property underlying the agreements.  Rather, Agfa Financial was engaged in the business of lease financing and its transactions with Agfa were financing arrangements generating interest income.  This characterization of both its business and the revenues it generated is consistent with Agfa Financial’s own representations as reported on its corporate filings, its federal tax returns, appellant’s various state tax returns, its business registrations in other states, its Articles of Organization, and its books and financial records.  Appellant contends that its own characterization, even though consistently and coherently articulated in numerous private and public documents, was merely an understandable “mistake.”

The appellant bears the burden of establishing its right to an abatement by a preponderance of the evidence. Towle v. Commissioner of Revenue, 397 Mass. 599, 603 (1986).  A further burden on the appellant arises from the fact that it is attempting to disavow the form in which it cast the transactions. See Redwing Carriers, Inc. v. Tomlinson, 399 F.2d 652, 659, n.9 (5th Cir. 1968); Carlton v. United States, 385 F.2d 238 (5th Cir. 1967).  Generally, a taxpayer is bound by the form in which it represents its transactions on its tax returns.  See Estate of Henry L. Nielsen v. Commissioner of Revenue, 2001 Mass. ATB Adv. Sh. 171 (Docket No, F232365, February 15, 2001).
As the Ninth Circuit Court of Appeals explained in an early leading case:
The burden is on the taxpayer to see to it that the form of business he has created for tax purposes, and has asserted in his returns to be valid, is in fact not a sham or unreal.  If in fact it is unreal, then it is not he but the Commissioner who should have the sole power to sustain or disregard the effect of the fiction since otherwise the opportunities for manipulation of taxes are practically unchecked.  
Maletis v. United States, 200 F.2d 97, 98 (9th Cir. 1952), cert. denied, 345 U.S. 924 (1953).

Courts have refused to permit a taxpayer to change the form of a transaction, even though that form lacked the requisite substance to withstand an IRS inquiry. See e.g., Halstead v. Commissioner of Revenue, 296 F.2d 61 (2d Cir. 1961); Maletis 200 F.2d at 98; Coleman v. Commissioner of Revenue, 87 T.C. 178 (1987), aff’d per curiam without pub. opin., 833 F.2d 303 (3d Cir. 1987).  As the Tax Court has stated: “the taxpayer may have less freedom than the Commissioner to ignore the transaction form that he has adopted.”  Bolger v. Commissioner, 59 T.C. 760, 764, n.4 (1973). See also, Estate of Rogers v. Commissioner, 29 T.C.M. 869, 872 (1970), aff’d per curiam, 445 F.2d 1020 (2d Cir. 1971)(the “so-called ‘two-way street’ seems to run downhill for the Commissioner and uphill for the taxpayer.”)  One of the purposes for this higher burden is to prevent a taxpayer from re-characterizing a transaction based on subsequent information in order to secure the best tax treatment for itself.

The rule exists because to permit a taxpayer at will to challenge his own form in favor of what he subsequently asserts to be true ‘substance’ would encourage post-transactional tax planning and unwarranted litigation on the part of many taxpayers and raise a monumental administrative burden and substantial problems of proof on the part of the government.  
In re Steen, 509 F.2d 1398, 1402-03, n.4 (9th Cir. 1975).

This concern is highlighted when a taxpayer merely presents oral testimony in an attempt to recast unambiguous documentary evidence.  Therefore, unless appellant is able to surmount this steep hurdle, it will be unable to undo its characterization of Agfa Financial as a financing business generating interest income.
II.
APPLICABILITY OF GAAP

The briefs and testimony produced by both parties focused on the applicability of GAAP standards to the issue of whether the receipts at issue should be characterized as interest or rental income.  The short answer is that GAAP standards are not determinative of the proper treatment of the receipts for tax purposes.  

Financial accounting principles under GAAP have been held to be relevant with regard to the “net worth” component of the corporate excise tax.  See Xtra, Inc. v. Commissioner of Revenue, 380 Mass. 277 (1980); Eaton Financial Corp. v. Commissioner of Revenue, 2000 Mass. ATB Adv. Sh. 526, 534 (Docket Nos. F206441-F206443, July 20, 2000; Web Industries, Inc., et al. v. Commissioner of Revenue, 1999 Mass. ATB Adv. Sh. 122, 129-130 (Docket No. F239077, March 26, 1999).  At issue in Eaton Financial was the “net worth” component of the Massachusetts corporate excise, whereas, in the present case, the parties dispute the “net income” component.  Eaton Financial focused on whether the taxpayer in that case was properly classified as a “tangible property” or as an “intangible property” corporation for “net worth” purposes.  The Board concluded, as a matter of statutory interpretation, that “the use of GAAP-based financial accounting concepts in § 30 supports the conclusion that the Legislature intended to incorporate standard accounting practice and concepts into the calculation of the net worth component of the corporate excise.”  Eaton at 534, citing Web Industries. 
The appeal currently before the Board involves the “net income” component and there is no indication that the Legislature intended to incorporate GAAP or any other accounting standards into the calculation of net income. In the absence of such an incorporation, it is not appropriate to engraft onto the “net income” component calculation.  Accordingly, the Eaton Financial holding applies only to the “net worth” analysis and has little relevance to the “net income” component at issue in the present case.

Where tax law and accounting objectives differ, courts, including the Supreme Court, have not required conformity between financial and tax accounting. Thor Power Tool Co. v. Commissioner of Revenue, 439 U.S. 522, 540 (1978) (court rejected a presumption in favor of GAAP methods as clearly reflecting income); First Federal Savings and Loan Association of Boston v. State Tax Commission, 372 Mass. 478, 483 (1977), aff’d 437 U.S. 255 (1978); Fidelity Associates v. Commissioner, 63 T.C.M. 2327, 2333 (1992). 
The primary goal of financial accounting is to provide useful information to management, shareholders, creditors, and others properly interested; the major responsibility of the accountant is to protect these parties from being misled.  The primary goal of the income tax system, in contrast, is the equitable collection of revenue; the major responsibility of the Internal Revenue Service is to protect the public fisc.  Given this diversity, even contrariety of objectives, any presumptive equivalence between tax and financial accounting would be unacceptable.

Thor, 439 U.S. at 542-543.
Moreover, the Supreme Court has observed that “the characterization of a transaction for financial accounting purposes, on the one hand, and for tax purposes, on the other, need not necessarily be the same.  Accounting methods or descriptions, without more, do not lend substance to that which has no substance.”  Frank Lyon Co. v. U.S., 435 U.S. 561, 577 (1978).
In its brief, the appellant states “[b]oth agree that the leases at issue were capitalized leases for book/financial accounting purposes, and operating or ‘true’ leases for tax purposes.”  The record does not reflect such an agreement regarding the tax characterization of the transactions. Rather, both agree with Technical Advice Memorandum 9237045 (5/6/92), which states:

In characterizing a lease transaction for federal tax purposes, it is immaterial whether a taxpayer characterizes its lease as a direct financing arrangement or an operating lease for financial purposes. Whether a taxpayer’s transactions are sales or leases for federal income tax purposes must be determined under the federal tax case law. The question of whether the transactions that are the subject of this technical advice are sales or leases is discussed below. That analysis is based on federal tax law and not FASB 13 or any other financial accounting rules.

Accordingly, GAAP standards are not determinative of the present issue before the Board in these appeals.
III.
PROPER CHARACTERIZATION OF THE TRANSACTIONS 
The determination of whether a transaction is properly characterized as a lease or a conditional sale with a security interest depends on the facts of each case.
  See G.L. c. 106, § 1-201(37); Bianchi & Company, Inc. v. Builders’ Equipment & Supplies Company, 347 Mass. 636 (1964).  Given the necessity of analyzing each transaction on its own facts and the “widespread practice of casting what is in substance a secured installment sale into the form of a ‘lease’ providing for ‘rental’ payments,” the proper characterization of such transactions has spawned extensive litigation.  See Mohawk Industries, Inc. v. Connecticut Sewing Machine & Supply Company, 49 B.R. 376, 378 (Bank.D.Mass. 1985)(quoting J. White & R. Summers, uniform commercial code, 878, 880 (2d ed. 1980)).  See also, Carlson v. Giaccheti, 35 Mass. App. Ct. 57, 58 (1993).  

Courts look to substance over form when deciding if a transaction is a lease or a conditional sale.  See Frank Lyon at 573 (“[i]n applying this doctrine of substance over form, the Court has looked to the objective economic realities of a transaction rather than to the particular form the parties employed.”).  Further, the Court has noted:
The incidence of taxation depends upon the substance of the transaction. The tax consequences which arise from the sale of property are not finally to be determined solely by the means employed to transfer legal title. Rather, the transaction must be viewed as a whole, and each step, from the commencement of negotiations through to the consummation of the sale, is relevant. A sale by one person cannot be transformed for tax purposes into a sale by another by using the latter as a conduit through which to pass title.

Commissioner v. Court Holding Co., 324 U.S. 331, 334 (1945). See also Griffiths v. Commissioner, 308 U.S. 355 (1939); Minnesota Tea Co. v. Helvering, 302 U.S. 609 (1938); and Gregory v. Helvering, 293 U.S. 465 (1935).
Using a similar analysis, the Supreme Judicial Court determined that a “transaction was in substance a conditional sale,” even though “the written memoranda [were] in the form of a lease.”  Bianchi, 347 Mass. at 644 (transaction called for thirty monthly payments totaling the purchase price of the equipment).     
The factors listed at G.L. c. 106, § 1-201(37) guide the determination of whether a transaction is a lease or a conditional sale.  Among the factors listed in § 1-201(37) that indicate a sale with a retained security interest, as opposed to a true lease, are:

(a) the original term of the lease is equal to or greater than the remaining economic life of the goods;
. . .

(c) the lessee has an option to renew the lease for the remaining economic life of the goods or is bound to become the owner of the goods; or

(d) the lessee has an option to become the owner of the goods for no additional consideration or nominal additional consideration upon compliance with the lease agreement.

In addition, IRS Revenue Ruling 55-540 sets forth a number of factors, similar to those listed in § 1-201(37), that guide the determination of whether a transaction is a lease or a conditional sale in the context of purported leases of equipment for use in a trade or business.  Factors listed under Revenue Ruling 55-540 that indicate a sale rather than a lease include:

1) portions of the rental payments are made specifically applicable to an equity acquired by the lessee; 

2) the lessee will acquire title automatically after certain payments have been made;
3) the “rental” payments are a disproportionately large amount in relation to the sum necessary to complete the sale; 

4) the “rental” payments materially exceed the current fair rental value; 
5) title can be acquired under an option price that is a relatively small amount when compared with the total payments that are required to be made; or
6) some portion of the rental payments are identifiable as interest. 
See Grodt and McKay Realty, Inc. v. Commissioner of Revenue, 77 T.C. 1221, 1237-38 (1981); TAM 9237045 (May 6, 1992).
Applying the above factors to the transactions at issue supports the conclusion that the “leases” in these appeals should be characterized as sales.  In particular, the option price under the contract is appropriately described as either “nominal” under § 1-207(37) or “relatively small . . . when compared with the total payments” pursuant to Revenue Ruling 55-540.  

According to a lease agreement submitted into evidence between Agfa and Sunset Press (“Sunset”), which appellant offered as a typical contract, the total cost of the ordered equipment was $73,805.78.  After trade-in allowances and the deposit were applied, the total amount remaining to be paid over sixty months was $49,055.78.  Sunset’s monthly payment, without regard to taxes and insurance, was $1,201.86 for sixty months, totaling $72,111.60.  At the end of the term, Sunset’s option price for the equipment was $3,500, or 4.8 percent of the total “lease” payments, and 4.7 percent of the original cost of the ordered equipment. Upon this payment, title to the equipment would pass to Sunset. 

A second example of a typical contract submitted into evidence by appellant shows equipment with an original cost of $27,845, a monthly payment of $627.81, without regard to taxes and insurance, for sixty months for a total contract cost of $37,668.60.  The “lessor” purchased the property at the expiration of the contract by paying an $874.33 option price, just 2.3 percent of the total “lease” payments and 3.1 percent of the original cost of the equipment. 

“[I]f at the end of the lease term the only sensible course economically for the lessee would be for him to exercise his option the transaction is really a secured installment sale.”  In re Access Equipment, Inc. 62 B.R. 642, 646(Bank.D.Mass. 1986); see also Transamerica Corp. v. Commissioner of Revenue,  7 Cl. Ct. 441, 448 (1985) (“[w]here an option price is substantially below the contemplated fair market value of the property, it may be inferred that the parties were reasonably certain at the time they entered into the agreement that the option would in fact be exercised.”).  The purchase option prices are comparatively insignificant when compared to the amount the purported lessees paid over the sixty-month contract period. Clearly, the economically sound course was for the customers to pay the nominal option price at the end of the contract term.  

Further evidence of an intended sale lies in the testimony of appellant’s own witness, Mr. Melillo, who testified that the typical customers were “relatively small, undercapitalized, low revenue, marginally profitable-type businesses.”  These typical customers were not able to purchase the equipment outright and Agfa offered the sixty-month agreement with a nominal option price as a substitute for an outright sale. Importantly, sixty percent of all the long-term agreement customers opted to exercise the purchase option and another thirty percent extended the “leases,” leaving only ten percent that returned the property.  Accordingly, appellant’s own witness confirmed that ninety percent of the equipment that was transferred to customers under a long-term agreement would not be returned to appellant. 

Further, the nature of the equipment and the software is such that it tends to become obsolete within a relatively short period of time, generally within the term of the lease.  In addition, the systems are configured to suit the needs of the individual customer, further limiting the marketability of the equipment to a different customer at the end of the contract period.  The speed with which the equipment becomes obsolete and the limited marketability of the equipment at the expiration of the contract term results in a low fair market value at the end of the contract term.  Accordingly, the Board ruled that the economic life of the equipment is roughly equivalent to the contract term, thereby indicating a sale rather than a lease pursuant to the first factor listed under § 1‑201(37)(a). 

The decision of the Massachusetts Appeals Court in Carlson, 35 Mass.App.Ct. at 57, is consistent with this analysis.  The court deemed the economic life of the goods at the expiration of the contract to be a significant factor in distinguishing between a true lease and a sale with a retained security interest.  In its analysis, the court observed that where “the economic life of the leased equipment plainly will not have been exhausted at the end of the term of the lease, there will be little, if any, justification for the conclusion that the parties intended a security interest incident to a sale, rather than a lease.”  Id.  In ruling that the transaction at issue was a true lease and not a conditional sale, the court in Carlson stressed that upon the termination of the lease, the lessor was “entitled to a return of the equipment which still had a significant resale value.”  Id.
In contrast, the economic life of the equipment at issue in the present appeals was essentially exhausted at the end of the contract term.  Simply put, the equipment had little resale value at the conclusion of the term both because of its obsolescence and a design tailored to the business of the particular customer.  Although the nominal “lessor” had, in theory, the right to a return of the property at the expiration of the contract term, the customer actually retained the property at the conclusion of the contract term in some ninety percent of the relevant transactions.  

On the basis of the foregoing, the Board ruled that the transactions at issue were sales financed by Agfa Financial and not leases.  Accordingly, the income at issue is properly characterized as interest income allocable to Massachusetts and not apportionable rental income.
IV.
OWNERSHIP OF THE AGFA EQUIPMENT
Appellant asserts that Agfa transferred ownership of the equipment to Agfa Financial.  Specifically, appellant states that Agfa Financial purchased the equipment from Agfa through an inter-company invoice contemporaneous with the shipment of the property directly from Agfa to the customer.  According to a typical inter-company invoice submitted into evidence by appellant, which relates to the Sunset lease, Agfa Financial transferred money to Agfa in the amount of $41,125.78 plus $7,930, totaling $49,055.78, the original cost to the customer. Over the course of the 60-month Sunset lease, Agfa Financial received $23,056.08 above the $49,055.78 that it had transferred to Agfa.  The Commissioner maintains that neither title nor the benefits and burdens of ownership transferred to Agfa Financial and, accordingly, that Agfa remained the owner.  Appellant insists that, despite the form, the substance of the transactions supports its contention that Agfa Financial was the true owner of the property. 

As a general rule, a transaction constitutes a sale for federal income tax purposes when the benefits and burdens of ownership have passed to the purported purchaser.  See Frank Lyon, 435 U.S. at 578-81.  “The characterization of a transaction for federal income tax purposes is controlled by the substantive provisions of the  agreement and the parties’ conduct, rather than by the particular terminology used in the agreement.”  Swift Dodge v. Commissioner, 692 F.2d 651, 652 (9th Cir. 1982).  The question of ownership is a question of fact, which must be ascertained by the written agreement, read in light of the attending facts and circumstances.  See Tolwinsky v. Commissioner, 86 T.C. 1009 (1986).
The contemporaneous evidence before the Board consists of the lease agreements, the invoices, books and financial records, both federal and state income tax returns, Agfa Financial’s description of its business purpose in its corporate filings, and UCC financing statements filed by Agfa Financial in various states.  Under appellant’s method of accounting, Agfa was listed as the owner of the equipment and took all associated depreciation deductions.  The equipment never appeared on Agfa Financial’s books and records, and Agfa Financial reported its income in Massachusetts as interest income derived from lease financing activities.  In addition, all property and sales taxes were filed and paid by Agfa.  Simply put, the documents submitted into evidence treat Agfa as the owner of the equipment and Agfa Financial as the financing entity earning interest income.  Appellant’s own contemporaneous documentary evidence of its actions subsequent to the execution of the leases clearly reflects an intention consistent with the plain meaning of the agreements, namely that Agfa was the owner of the property at issue.  

In response, appellant maintains that its treatment of Agfa as the owner of the property in its federal and state returns was a “mistake” made and perpetuated within its internal tax department.  Appellant’s witnesses offered no credible testimony or evidence that anything but the plain meaning of the agreement was intended by all parties.  The “mistakes” at issue were not mere clerical errors; rather, they represent fundamental business decisions.

Furthermore, with respect to Agfa’s payment of the property and sales taxes associated with the equipment, appellant states that this arrangement was simply a matter of administrative convenience and that Agfa Financial reimbursed Agfa through an inter-company account.  No documentation was submitted for these reimbursements; instead, appellant relied on unsubstantiated testimonial evidence.  The inter-company invoices reflect a transfer of the equipment’s cost not title.  In substance, Agfa transferred to Agfa Financial the account receivables entitling it to receive interest income due under the transactions. Put another way, Agfa merely assigned the right to collect the sums due under the transactions to Agfa Financial. Appellant’s witnesses provided no credible evidence that the plain and unambiguous meaning of the language contained in the agreements and the inter-company invoices was not a proper reflection of the agreement among the parties. Further damaging to its position, Agfa Financial filed UCC financing statements to perfect the present interest it had acquired in the account or contract right should the transactions be deemed a secured transaction rather than a lease. If Agfa Financial was the true owner of the equipment, as appellant contends, it would have had no need to file UCC financing statements, since a lessor’s right to leased personal property is not a security interest. See G.L. c. 106 §9-408, UCC comment, n. 2.The contemporaneous corporate books, records, tax filings, and corporate filings maintained and executed by appellant provide clear and unambiguous evidence as to the true intent of the parties. Simply put, appellant’s actions were consistent with the fact that Agfa was the owner of the property. Nothing presented has furthered appellant’s contention that those representations were mistakes or, in any other way, not a true reflection of the bargain struck.
V.
TAXABILITY IN OTHER STATES
Also in dispute is the extent to which other states have taxing jurisdiction over the income forming the basis of this appeal.  If a corporation conducts business both within and without Massachusetts, G.L. c. 63, § 38(c) permits the apportionment of that income based on a tri-factor formula comprised of a “payroll factor,” a “property factor,” and a “sales factor.” If the domestic corporation does not have business income that is taxable in another state, then the entire amount will be allocated to the Commonwealth. G.L. c. 63, § 38(b).  In order to be entitled to an abatement, appellant must establish by a preponderance of the evidence that it has nexus entitling another state to jurisdiction over the income. The mere registration to conduct business in a state is insufficient to establish nexus.  Commissioner of Revenue v. Kelly-Springfield Tire Co., 419 Mass. 262 (1994); National Tires, Inc. v. Commissioner of Revenue, 1996 Mass. ATB Adv. Sh. 702 (Docket No. F163334-F163336, November 27, 1996).  It is also well established that filing a tax return and even paying taxes in another state will not establish nexus where it does not otherwise exist. Compugraphic Corporation v. Commissioner of Revenue, Mass. ATB Adv. Sh. 107, 111 (Docket Nos. 132321-132323, May 16, 1986).  See also, Yankee Companies, Inc. v. Commissioner of Revenue, 36 Mass. App. Ct. 1118 (1992).  See also 830 CMR 63.38.1(5)(a)2.  Interestingly, Agfa is the surviving entity of a merger with Compugraphic Corporation, the same entity involved in the above-cited appeal where the Board held “to determine whether sales are outside of this Commonwealth for purposes of G.L. c. 63, §38(f), the critical issue is whether the foreign country has jurisdiction to tax and not the actual filing of returns and payment of tax.” Compugraphic at 112.  Furthermore, “when a taxpayer claims that it is subject to taxation in another state, it is incumbent upon that taxpayer to provide evidence to support its assertion.” Id., citing Scott E. Williams, Inc. v. Board of Taxation, 372 A.2d 1305, 1309 (N.H. 1977).
Agfa Financial incorporated as a Massachusetts corporation and was located in Wilmington, Massachusetts.  During the tax years at issue, Agfa Financial filed business registrations seeking permission to conduct business in other states.  Despite this fact, Agfa Financial did not maintain a place of business anywhere other than Wilmington, Massachusetts and did not engage in any business activity or own property in any other state.  
Pointing to the fact that it was registered to do business, and filed returns, in a number of states, appellant maintains that it is subject to taxation in these other states.  However, appellant has taken the position in at least one other state that its receipts constitute interest income and should only be taxable in its state of domicile, Massachusetts.  In a cover letter to the state of New Jersey, Division of Taxation, dated June 18, 1993, that accompanied its abatement claim, appellant stated: 

Agfa Financial Services, Inc., a foreign corporation, is not registered to do business in New Jersey and does not have nexus in the State of New Jersey. The corporation does not have inventory, nor does it own or lease real or personal property in New Jersey, nor does the corporation perform services in New Jersey.  Its only receipts are interest income received from an affiliate, which is taxed by its state of domicile, Massachusetts.  Therefore, the corporation is not required to file, and should not have filed a New Jersey Corporation Business Tax Return for the above mentioned years.  Thus, we are claiming a refund of $19,056 for 1989, $25,574 for 1990, and $22,961 for 1991. 

“There is nothing in either Frank Lyon or [Estate of Thomas v. Commissioner, 85 T.C. 412 (1985)] which compels us to ignore the form of a transaction structured to obtain tax benefits in one jurisdiction and to restructure the transaction, at the insistence of the taxpayer, in order to confer tax benefits in another jurisdiction - in short, to enable the taxpayer to play both ends against the middle.” Coleman at 203.  Moreover, the fact that appellant may have initially paid New Jersey tax on its income does not mean that it is “taxable” there for purposes of apportionment under G.L. c. 63, § 38(c).  “A taxpayer that has filed a return in another state and paid tax to that state nevertheless is presumed not to be subject to tax in that state if the taxpayer has filed an abatement application or similar claim in that state alleging that it is not subject to tax in such state.”  830 CMR 63.38.1 (5)(c)3.

Appellant further maintains that the information contained in its books, financial records, federal and state income tax return filings, and corporate correspondence was simply a “mistake.”  Notably, appellant has not shown that it made any efforts other than bringing this proceeding to correct its “mistake.”  There is no evidence that it attempted to amend returns in any other jurisdiction consistent with its self-serving attempt to reduce its taxation in Massachusetts.
In addition, Agfa Financial did not report any property or any employees in other states, and there is no evidence that Agfa Financial filed unemployment taxes for employees in any state, including Massachusetts.  Agfa Financial had no payroll in Massachusetts or in any other state.  Rather, Agfa paid all employees.  The record indicates that some of the employees paid by Agfa performed services on behalf of Agfa Financial.  The activities performed by these employees consisted of running credit checks on prospective customers, approving the terms of the agreements, and collecting delinquent accounts.  These activities were performed exclusively in Massachusetts, as evidenced by the typical agreement submitted by appellant: “60 estimated days until shipment after acceptance of agreement in Wilmington, MA. . . .” (emphasis added). Appellant’s contention that Agfa Financial reimbursed Agfa for these funds was not substantiated with any documentation, only oral testimony.  In fact, Agfa Financial listed no employee expenses on its original returns.  Simply put, Agfa Financial may not adjust its “payroll factor” for salaries paid by Agfa that remained Agfa’s obligation and that Agfa included in its own apportionment formula.  Furthermore, as stated in its federal return balance sheet, Agfa Financial did not own any property other than investments in contracts.  As discussed previously, appellant failed to establish that it owned the equipment underlying these agreements.  Having no property or payroll, appellant fails to establish the requisite nexus with any other state.  Since Agfa Financial’s income was derived from the service of providing financing, its income is appropriately sourced to the state of the income producing activity, namely Massachusetts.  See G.L. c. 63, § 38(f).  Accordingly, appellant has not met its burden of proof and apportionment of the income is not appropriate. Pursuant to G.L. c. 63, § 38(b), the entire amount in question is correctly allocated to Massachusetts.
VI.
Conclusion


On the basis of the foregoing, characterizing Agfa Financial’s receipts from the financing arrangements as interest income best comports with the economic substance of the transactions and is consistent with appellant’s contemporaneous books and transactional records, including its federal and state tax returns, corporate filings, Federal Form 1120, business registrations in other states, and Articles of Incorporation.  Appellant’s explanations that the repeated “errors” throughout the relevant period were “mistakes” has not been supported with substantial credible evidence.  Agfa remained the owner of the property underlying the agreements and took the associated depreciation deductions.  Rather than title to the equipment, Agfa assigned the right to collect sums due under the agreements.  Agfa Financial, having a present interest in the stream of income due from the Agfa customers, filed UCC statements to perfect its secured status in the account or contract right should the transaction be deemed a secured transaction.  Even if Agfa had transferred to Agfa Financial its ownership rights in the underlying property, Agfa Financial’s receipts are still properly characterized as interest income, since the transactions are conditional sales rather than true leases.  All Agfa Financial activities were performed in Massachusetts and appellant failed to establish nexus with any other state.  
On the basis of the foregoing analysis, the Board ruled that Agfa Financial received interest income from equipment transactions that is properly sourced solely to 

Massachusetts and apportionment is not appropriate.  Accordingly, the Board issued a decision for the appellee in these appeals.
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� For ease of reference, the term “appellant” refers to Bayer Corporation as well as its predecessor companies, Bayer USA, Inc. and Miles Financial Services, Inc.


� Appellant filed Applications for Abatement as successor to Bayer USA as follows: for the net income measure of corporate excise tax in the amounts of $476,430 for tax year 1989, $791,831 for the tax year 1990, and $399,222 for the tax year 1991, totaling $1,677,483.  Appellant filed abatement requests as successor to Agfa Financial Services as follows: for the non-income measure for corporate excise tax in the amounts of $93,714 for the tax year 1989, $104,823 for tax year 1990, and $115,198 for the tax year 1991, totaling $313,735.


� Bayer Corporation’s succession of interest is as follows:  Rhinechem Corporation was formed on November 21, 1973.  On April 3, 1986, Rhinechem changed its name to Bayer USA, Inc.  On December 31, 1991, Bayer USA, Inc. merged with Miles, Inc., Mobay Corporation, and Agfa Corporation.  Miles, Inc. survived this merger.  On April 1, 1995, Miles, Inc. changed its name to Bayer Corporation.


� “Leases typically confer upon the lessee possession of, though not title to, leased property, usually in consideration of periodic payments being made to the lessor over the term of lease.” See TRM Copy Centers (USA) Corp. v. Commissioner of Revenue, 2001 ATB Adv. Sh. 109 (Docket Nos. F246124, F251053, February 1, 2001).


� Agfa Financial’s tax returns indicate that the corporation had no employees.  Its Corporate Excise return indicated “0” for employees, reported no deductions for salaries, and listed “0” payroll apportionment on the apportionment schedules.


� The California office was owned by Agfa and the employee was paid by Agfa.  All credit was investigated and orders approved or rejected in Massachusetts, and there was no evidence that the employee’s California activities exceeded solicitation so as to permit taxation there.


� On its New Jersey abatement application, Agfa argued that it had no nexus with that state, because, among other reasons, it was not registered to do business; had no inventory; owned or leased no real or personal property; and performed no services in New Jersey.  On its New York tax return, Agfa Financial also indicated that it did not own or rent property in that state.


� Paragraph 6 of the agreement, entitled “TITLE,” states that the  “System and Software shall remain the personal property of Agfa, even if attached to realty or other property.  Customer shall not sell, encumber or remove the System or Software without prior written consent of Agfa.  Customer shall perform all necessary acts to preserve and protect the right, title and interest of Agfa in the System and Software.  Agfa may inspect the System and Software during normal business hours.” 


� Statement of Financial Accounting Standards No. 13 (“FAS 13,”) “Accounting for leases,” is promulgated by the Financial Accounting Standards Board.  It establishes general financial accounting and reporting standards for “leases” and other agreements conveying the right to use property, plant or equipment for a stated period of time.  It thus establishes, for financial accounting purposes, a uniform and consistent set of rules for both the “lessors” and “lessees” that are parties to such transactions.  Under FAS 13, a lease transaction will be classified either as a “capital lease” or as an “operating lease.”  Pursuant to FAS 13, a “capital lease” or “direct financing lease” is treated as a loan or receivable, an intangible asset that generates interest income.  The leased equipment is not listed as a corporate asset of the lessor. The lessee would reflect that ownership, for book/financial accounting purposes, as an asset on its books, and would therefore be entitled to take a depreciation charge for the equipment.   In contrast, in an “operating lease,” the lessor is treated as the owner of the underlying asset, and may take depreciation deductions.  The receipts from an operating lease are treated as rental income. 


� An operating lease would reflect a true lessor-lessee relationship.   The lessor is considered the owner of the leased equipment, and would properly be able to take depreciation on that equipment.  Payments by the lessee to the lessor would be considered rent for the use of the equipment.


�  Agfa Financial made the same representation on its various state tax returns, including Delaware, New Jersey and Georgia.


� Similar reporting was made on its state tax returns, including District of Columbia, Maryland, and Michigan.


�  The only assets listed on the tax returns of Agfa Financial were accounts receivable.


� Because the G.L. c. 63, § 38 apportionment formula is used to calculate the non-income measure of the corporate excise tax, the audit assessments appealed from also increased Agfa Financial’s non-income measure.  Docket No. 239697 concerns the increase to the non-income measure; Docket No. 239698 concerns the increase to the income measure.  


�  The former designation is consistent with the receipt of rental income, the latter with interest income.
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