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May 21, 2026

RE: 105 CMR 272: Department of Public Health Care of Infants with Prenatal Substance Exposure

The long-awaited and hard-won legislative change divorcing prenatal substance exposure from automatic child welfare reporting has been invaluable for the provision of high-quality care for people with perinatal substance use and their children in Massachusetts. We are so grateful for the hard work, care and consideration that resulted in this needful shift. Seeing the relief on families’ faces and the ways that they then permit themselves to hope and dream into a future where they are parenting their babies in safe and supported communities is an honor. 
One of the major protective successes of the change in reporting guidelines is that families no longer need to avoid care or withhold medically relevant information as a strategy for keeping their privacy and families intact. The proposed identified reporting requirement will once again place families in the position of being surveilled by systems that they do not trust and have good reason to avoid. We know that child welfare disproportionately and negatively impacts black, brown and poor families. We know that universal reporting results in pregnant people avoiding care. It is naïve and disrespectful of families’ inherent wisdom to think that the concerns about the identified database reporting can be addressed with good messaging. 
It is important to note that we fully support and already conduct universal comprehensive verbal health screening in the prenatal period and upon admission to labor and delivery. Pregnant people using cannabis or other drugs, experiencing intimate partner violence, food insecurity, lack of essential basic needs or concerned about perinatal mood are in discussions with their providers, building trust, care and treatment plans, working on family care plans, creating safety and reducing risk together. To be advised that they will now be subject to statewide data tracking will move the achievements we have made in the last year backward, reintroducing the trauma of automatic filing that we have finally addressed and reducing the likelihood that a pregnant person who is using drugs will receive the appropriate level of treatment and support; this of course being the clinical indication for screening in the first place. 
We have not heard any relevant justifications for why DPH is proposing this system rather than a de-identified database. There has been some explanation from the workgroup that identification is necessary to hold providers accountable for offering family care planning in an equitable manner. We cannot hold providers accountable on the backs of vulnerable families. There have also been references to creating population-level trackable data sets and linking IPSE data at the time of birth with the Public Health Data Warehouse. This too unnecessarily burdens vulnerable families with fear, surveillance and lack of autonomy. The standard bioethical demands of any proposed data collection are not met in this proposed regulation. This reporting requirement will demand that pregnant people assent to the disclosure of incredibly sensitive data to a state regulatory body if they also desire an open and honest clinical relationship with their provider and to access the care they need and deserve. 
In this proposed regulation the Department is tasking providers and other community-based supports with convincing families that are already over-exposed to the risks of privacy breaches, criminalization and coercion in the perinatal period to trust government-sponsored data collection, security and dissemination. We all hear regularly about data breaches, data ransoming and the federal government utilizing similar data sources to identify, track and prosecute people for drug use during pregnancy, abortion, miscarriage, immigration status, and more. The regulation as written is an incursion into the relationships we are building with our patients, clients and community members and the utility and efficacy of universal screening. I would ask the Department to consider the unintended consequences of identified reporting; many of the most vulnerable pregnant patients will choose not to disclose. Many of them will not get the care that they need, nor will their children, and the data that the Department is eager to collect and analyze will be profoundly biased. 
I also have serious concerns about the lack of meaningful consultation with impacted families throughout the IPSE workgroup process as required by M.G.L. c. 111, §§110D-110E. I have inquired about the membership of workgroup committees that were to be convened and comprised of people with lived/living experience and potentially impacted by this regulation and so far, no one currently commenting on the proposed regulation can report on the work of these committees or the feedback provided. 
Finally, I would like to echo the concerns of many of my respected colleagues regarding the inclusion at all and the manner of inclusion of cannabis in the proposed regulation. While others have provided needed testimony about the clinical implications of classifying any prenatal cannabis use as IPSE, my concern is that it is indicative of the lack of internal coherence in the proposed regulation between prenatal substance use and the potential impact on infants prenatally substance exposed. Many people utilizing cannabis do so with a prescription and so this would be the only non MOUD prescription medication included in the regulation, even while other medications lead to well-documented clinically significant infant outcomes. As a result, the inclusion of cannabis appears to serve the function of surveilling and alienating along lines of class and race. 
I thank the Department for the opportunity to provide testimony during the public comment period and for your effort in this next phase of the regulatory process. I urge the department to consider revisions that: 1) safeguard the progress we have made in Massachusetts destigmatizing perinatal substance use disorder care, 2) ensure that the welcome requirement of validated universal screening tools during pregnancy and intrapartum care is implemented with clinical fidelity and 3) reconsider bioethical principles in the mandatory collection, storage and sharing of identifiable protected health information. I welcome any further discussion or requests for clarification regarding my concerns. I can be reached at Josefa.scherer@baystatehealth.org and/or 413-654-7116. 

Sincerely,

Josefa Scherer, MPH
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