Approved amendments to:  780 CMR 110.R5- Construction Supervisors

780 CMR 110.R5.1 GENERAL


110.R5.1.1 Title Authority.  As authorized by M.G.L. c. 143, § 94(g) and (i), the BBRS establishes the rules and regulations for Licensing Construction Supervisors.  


110.R5.1.2 Definitions. Unless otherwise expressly stated in 780 CMR the following terms shall, for the purpose of 780 CMR 110.R5, have the meaning indicated in 780 CMR 110.R5.1.2.

BBRS. State Board of Building Regulations and Standards.

CONSTRUCTION SUPERVISOR. A person of good moral character who is deemed qualified by the BBRS and has acquired a license by methods herein prescribed in one or more of the following categories:

CATEGORIES OF LICENSE.
1. Unrestricted Construction Supervisor License (UCSL). An Unrestricted Construction Supervisor License allows an individual to directly supervise persons engaged in the construction, reconstruction, alteration, repair, removal or demolition involving any activity regulated by 780 CMR in respect to the following types of buildings and structures. (Such term shall also apply to persons supervising themselves.)
(a) Buildings of any use group as defined by 780 CMR 51.00 through 99.00 which contain less than 35,000 cubic feet (991 m3) of enclosed space;
(b) One- and two-family dwelling buildings or any accessory building thereto, irrespective of size;
(c) Buildings used for farm purposes;
(d) Retaining walls less than ten feet (3048 mm) in height at all points along the wall as measured from the base of the footing to the top of the wall.
2. Restricted Construction Supervisor License (RCSL). An Restricted Construction Supervisor License allows an individual to directly supervise persons engaged in the construction, reconstruction, alteration, repair, removal or demolition involving any activity regulated by 780 CMR in respect to one- and two-family dwelling buildings and any accessory building thereto, irrespective of size. (Such term shall also apply to persons supervising themselves.)
A licensed construction supervisor possessing at least a restricted category license shall be required for the installation of all manufactured one and two family homes as required by 780 CMR 51.00 through 99.00 and 780 CMR 110.R3, as applicable.
3. Masonry Only Construction Supervisor License (MCSL). A Masonry Only Construction Supervisor License allows an individual to directly supervise persons engaged in the construction, reconstruction, alteration, repair, removal or demolition involving the elements of fireplaces, chimneys, required means of egress stairs made of masonry, masonry retaining walls deemed to be a threat to public safety, health or welfare and that retain four feet or more of unbalanced fill, and other masonry structures for which a building permit is required, so long as such is not governed by construction control provisions of the Sixth Edition of the Massachusetts State Building Code, 780 CMR 116.0. Massachusetts Basic Building Code. Such term shall also apply to persons supervising themselves. (A masonry only license is not sufficient for the construction of masonry buildings. Supervision of such work would require possession of at least a restricted license, dependent upon the scope of work.)
4. Building Code, Construction Control. Such term shall also apply to persons supervising themselves. (A masonry only license is not sufficient for the construction of masonry buildings. Supervision of such work would require possession of at least a restricted license, dependent upon the scope of work.)

5. 4. Residential Roof Covering Construction Supervisor License (RCCSL). A Residential Roof Covering Construction Supervisor License allows an individual to directly supervise persons engaged in the installation, alteration, repair or removal of residential roof coverings as defined by 780 CMR 51.00 through 99.00. Such term shall also apply to persons supervising themselves. (A Residential Roof Covering License does not allow the licensee to work on or supervisor work relating to the structural elements of a residential roof, including sheathing. Such work would require possession of at least a restricted license, dependent upon the scope of work.)
6. 5. Residential Window and Siding (Exterior Weather Protection) Construction Supervisor License (WSCSL). A Residential Window and Siding (Exterior Weather Protection) Construction Supervisor License allows an individual to directly supervise persons engaged in the installation, alteration, repair or removal of residential windows and siding as defined by this code. Such term shall also apply to persons supervising themselves. (A Residential Window and Siding License does not allow the licensee to work on or supervisor work relating to the structural elements of a residential building, including sheathing. Such work would require possession of at least a restricted license, dependent upon the scope of work.)
7. 6. Residential Solid Fuel-Burning Appliance Installer Construction Supervisor License (SFCSL). A Residential Solid Fuel-Burning Appliance Installers License allows an individual to directly supervise persons engaged in the installation, alteration, repair or removal of residential solid fuel-burning appliances by 780 CMR 51.00 through 99.00. Such term shall also apply to persons supervising themselves. (A Residential Solid Fuel-burning Appliance Installer Construction Supervisor License does not allow the licensee to work on or supervisor work relating to any structural elements of a residential building, including sheathing. Such work would require possession of at least a restricted license, dependent upon the scope of work.)
8.7. Demolition Only Construction Supervisor License (DCSL). A Demolition Only Construction Supervisor License allows an individual to directly supervise persons engaged in the demolition or removal of single- and two-family residential building and accessory structures. Such term shall also apply to persons supervising themselves. (A Demolition Only Construction Supervisor License does not allow the licensee to work on or supervisor construction, reconstruction alteration or repair work relating to residential buildings. Such work would require possession of at least a restricted license, dependent upon the scope of work.)
HEARINGS OFFICER.  The Hearings Officer is the person selected by the Chairman of the BBRS to carry out the disposition of complaints against licensed construction supervisors or other individuals or entities licensed, registered or certified under the provisions of 780 CMR.

LICENSED DESIGNEE. Any individual designated by the license holder to be present, in the absence of said license holder, during any of the periods stated in 780 CMR 110.R5.2.12. Such designee shall also hold a Construction Supervisor's License in the appropriate category (or better), but his name or license number need not be contained on the building permit application.

RECOGNITION. The approval by the BBRS of an application and related documents by one desirous of being licensed as a construction supervisor.


110.R5.1.3 Scope.
1. 780 CMR 110.R5 shall govern the testing and licensing of individuals who are found to possess the requisite qualifications to be licensed as a construction supervisor and to have charge or control of construction, reconstruction, alteration, repair, removal or demolition of certain buildings or structures or parts thereof, as identified.
2. Except for those structures governed by Construction Control as regulated by the Sixth Seventh Edition of the Massachusetts State Building Code, 780 CMR 116.0 (the Massachusetts Basic Building Code for buildings other than one-and two-family dwellings), any individual directly supervising persons engaged in construction, reconstruction, alteration, repair, removal or demolition involving activities regulated by 780 CMR shall be licensed in an appropriate category according to 780 CMR 110.R5.2.

110.R5.1.4 Administration and Enforcement. The BBRS shall administer and enforce the provisions of 780 CMR 110.R5. The BBRS or those designated by it shall administer examinations, under 780 CMR 110.R5, of persons desirous of being registered as qualified to receive a license as a construction supervisor.

110.R5.1.5 Hearings Officer. The Chairman of the BBRS shall appoint a Hearings Officer or Hearings Officers and who shall serve for one year or until a successor/successors is/are appointed, whichever is later at the pleasure of the Board.  Hearings Officer(s) shall conduct hearings on behalf of the Board relative to complaints filed against CSL holders and shall issue corresponding decisions.  

110.R5.1.6 Meetings. The Hearings Officer shall convene Licensed Construction Supervisor Complaint Hearings at such times as the Hearings Officer deems necessary to carry out his or her function established herein by the BBRS.

110.R5.2.1

Residential Roof Covering Construction Supervisor License (RCCSL)…Said experience shall be within the period spanning January 1990 to October 2006 January 2008.
Residential Window and Siding (Weather Protection) Construction Supervisor License (WSCSL)…Said experience shall be within the period spanning January 1990 to October 2006 January 2008.

Residential Solid Ruel-Burning Appliance Installer Construction Supervisor License (SFCSL)…Said experience shall be within the period spanning January 1990 to October 2006 January 2008.

Demolition Only Construction Supervisor License (DCSL)…Said experience shall be within the period spanning January 1990 to October 2006 January 2008.

Masonry Only Construction Supervisor License (MCSL) A Masonry Only construction Superivisor License candidate shall demonstrate that he/she has had at least three years of experience in the construction, reconstruction, alteration, repair, removal or demolition involving the elements of fireplaces, chimneys, required means of egress stairs made of masonry, masonry retaining walls deemed to be a threat to public safety, health or welfare and that retain four feet or more of unbalanced fill, and other masonry structures for which a building permit is required. Acceptable evidence in demonstration of this requirement shall be as identified on the application to examine as described in Section 110.R5.2.6.

Candidates for this license who can demonstrate to the satisfaction of the Board that they have had at least five years experience in the supervision of individuals engaged in the construction, reconstruction, alteration, repair, removal or demolition involving the elements of fireplaces, chimneys, required means of egress stairs made of masonry, masonry retaining walls deemed to be a threat to public safety, health or welfare and that retain four feet or more of unbalanced fill, and other masonry structures for which a building permit is required as defined by this code shall receive a license in this category without being required to examine.  Said experience shall be within the period spanning January 1990 to July 2006.  January 2008. Acceptable evidence in demonstration of this requirement shall be in the form of a letter of attestation by the candidate indicating that he/she possesses such minimum qualification and identifying specific projects (spanning a period of at least a five years during the noted time frame) in which the candidate was involved with masonry projects, noting the name of the owner and address of said projects.  Said letter shall be made part of the application to examine as described in Section 110.R5.2.6. 
110.R5.2.8 Cause for Reprimand, Suspension or Revocation:


Any false statement on the application for license, or in answer to any subsequent request for information, shall be cause for suspension or revocation of license. Any violation of a provision of 780 CMR shall be cause for suspension or revocation of a license as the committee sees fit, or any false statement as identified in 780 CMR R5.2.7, or work performed without a building permit as identified in 780 CMR R5.2.9.1.1
The following shall be grounds for reprimand, suspension or revocation of a license:


(1)  the applicant made a false statement on their application for licensure;


(2)  a licensee made a false statement to the Board;


(3)  any violation of 780 CMR;


(4)  work was performed without a building permit in violation of …

(5)  failure to fully cooperate with a Board investigation into a complaint;

(6)  failure to turn over a suspended or revoked license to the Board

(7)  failure to abide by a mandate or order of the Board

(8)  failure to properly supervise a project or be present at a work site as required by 
       780 CMR  110.R5.2.15.2.
110.R5.2.9 Procedure for Suspension and/or Revocation of License:


110.R5.2.9.1 Complaints: Upon receipt of a written complaint from a building official, or upon written complaint from other persons, or upon complaint of the Board itself, the Hearings Officer shall determine whether or not a hearing shall be held.  It shall not be considered as a complaint if such work was performed prior to the Licensed Construction Supervisor being licensed or prior to January 1, 1982, whichever is later.  All complaints relative to a licensee must be in writing on a form provided by the Board.  Any person, including a building official or the Board itself, may file a complaint.  A complaint may allege wrongdoing against an HIC registration and a CSL holder on the same form if the issues giving rise to the filing of the complaint are reasonably related.  All complaints must be received by the Board within three years of the date the parties entered into an agreement to perform the work requiring licensure pursuant to these provisions.  

Exception: See 780 CMR R5.2.9.1.1 for complaints that may involve Home Improvement Contractor complaints.
110.R5.2.9.1.1 Basis of Complaint: Work related to a specific building permit that is deemed to be in violation of The Massachusetts Basic and/or One and Two-Family Dwelling Code, 780 CMR 110R5 or the Home Improvement Contractor Registration Laws and/or regulations, or a consistent pattern of abuse relating to contractual arrangements between license holder and client shall be the basis of such complaint. Any work requiring a building permit which is performed without such permit shall be considered cause for suspension or revocation.
Exception: If, upon review of a Construction Supervisor License complaint the Board or the Hearings Officer determines that such complaint may involve possible Home Improvement Contractor violations of M.G.L. c. 142A and/or 780 CMR R6, such Home Improvement Contractor complaint hearing may be conducted simultaneously with the Construction Supervisor License complaint hearing.
Where possible violations of M.G.L. c. 142A and/or 780 CMR R6 exist, the notification and hearing shall also conform to the requirements of 780 CMR R6 as applicable.

110.R5.2.9.2 Hearings on Review and Investigation of Complaints: If the Hearings Officer shall so determine that a hearing shall be held, he/she shall give at least seven days notice to the complainant and license holder in accordance with 780 CMR 118.6. The sending of notice to the address recorded on the records of the BBRS shall be deemed sufficient notice to the license holder.  Every complaint filed shall be reviewed by the Board or its designee.  If the reviewer determines that the complaint alleges plausible potential violations of 780 CMR by the licensee, a hearing shall be convened.  The Board may, if it elects, investigate a complaint prior to scheduling a hearing.  Failure of a complainant to cooperate in the investigation shall be grounds for dismissal of a complaint.


If a complaint alleges violations of the Home Improvement Contractor Act (G.L. c.142A) and/or 780 CMR 110.R6 in addition to allegations pursuant to the provisions of 780 CMR 110. R5, one hearing may be held on all issues alleged provided that they all arise out of the same set of facts and circumstances.


Upon receipt of a complaint, the Board or its designee shall send a letter acknowledging receipt to the complainant, the licensee being complained of, and the appropriate municipal building official.  A copy of the complaint and all attachments shall be mailed to the license holder with the acknowledgment letter.  



110.R5.2.9.3 Notice of Hearing: If the Hearings Officer or the Board determines that a hearing shall be held to resolve a complaint, reasonable notice shall be provided to the complainant and the license holder.  Mailing of notice to the address on record with the BBRS shall be deemed satisfactory notice to the license holder.  The notice of hearing shall contain:
1. The name of the complainant.
2. A copy of the complaint.
32. The date, time and place of said hearing.
3.  The location of the incident giving rise to the complaint.

4.  Notice that either party may view the Board’s complaint file by appointment.
The complete file of complaint is available for inspection at the Office of the BBRS during its regular hours.

The license holder may present oral and written evidence to refute or mitigate any charge contained in the complaint and present witnesses in his behalf.

Anyone may be represented by legal counsel.

All license holders shall have his/her license in his possession at the time of the hearing.

110.R5.2.9.4 Continuation of Hearings. The hearings officer in his or her discretion may continue the date for hearing upon request by the license holder or complainant or the hearings officer.


110.R5.2.9.4  Hearing:  Hearings convened pursuant to this chapter shall be conducted pursuant to 801 CMR 1.02 (Informal/fair hearing rules).  Any party may be represented by legal counsel.  All parties shall be permitted to present an opening statement, testify on their own behalf, cross-examine all witnesses, present any relevant witness testimony, present any relevant documentary evidence, and offer a closing argument.  The Hearing Officer may question any witness and include any records kept by the Board as exhibits.  The Hearing Officer may conclude the hearing at any time and issue a decision based on the evidence presented. 


If a licensee does not appear for the hearing, the Hearing Officer may conduct a hearing in their absence and render a decision based upon the evidence presented, but only after making a finding that the licensee was provided notice as required by 780 CMR 110.R5.2.9.3.   

110.R5.2.9.5 Timing of Decisions and Discipline of License Holders: The Hearings Officer shall make a decision within ten days after the hearing. A written decision shall be issued within 30 days of the hearing date. Failure to render a decision within 30 days shall not affect the validity of any such decision or appeal issue a written decision after the hearing.  Decisions shall be issued in a reasonably prompt manner.  The hearing officer may suspend a license for a fixed period of time, revoke a license permanently, or reprimand the licensee.  In conjunction with these disciplinary measures, the hearing officer may assess a fine of up to $2000 for each violation found and/or order the license holder to retake the CSL examination.  Any license that is suspended or revoked shall be forwarded to the Board immediately.  A person whose license is revoked may apply in writing to the Board for reinstatement no sooner than two years from the date of the revocation.       

R5.2.9.6 Decision of the Hearings Officer: The Hearings Officer is authorized to determine and issue decisions relative to Licensed Construction Supervisor complaints via the process set forth in 780 CMR R5.
R5.2.9.6.1 Decisions: The decision of the Hearing Officer shall be final and binding upon the license holder and the complainant. If the Hearings Officer votes to revoke or suspend the license of a construction supervisor at the time of the hearing, the holder shall immediately surrender said license to the Hearings Officer. The Hearings Officer may, at his/her discretion, determine that instead of suspension or revocation, the actions of the license holder warrant a letter of warning be placed on file with the BBRS. Said letter of warning will be referenced in the event of future complaints against the license holder. Future complaints against a license holder who has received letter of warning may result in a suspension or revocation of the license after a hearing before the Hearings Officer. The Hearings Officer may, at his/her discretion, order the license holder to take the Construction Supervisor License examination or re-examination. A decision of the Hearings Officer that orders the Licensed Construction Supervisor to take the Construction Supervisor License examination or re-examination may be rendered even if the Hearings Officer has determined to suspend, revoke or issue a letter of warning against the license holder.
R5.2.9.6.1.1 Decisions also involving Home Improvement Contractor responsibilities: If the Decision involves consideration of Home Improvement Contractor matters per M.G.L. c. 142A and/or 780 CMR R6 then such Decision shall also comply with the requirements of 780 CMR R6 as applicable.
R5.2.9.7 Suspension, Revocation or Continuance: If, after notice has been duly given, a licensee shall not attend a hearing, the Hearings Officer may in his/her discretion immediately suspend/revoke said license or proceed with the hearing so scheduled and make decision on the evidence so presented, or continue the hearing to another date.

R5.2.9.8 Notice of Suspension, Revocation, Letter of Warning or Order of Examination: In the event that the Hearings Officer determines to suspend, revoke or issue a warning against said license holder pursuant to this hearing or, if the Hearings Officer orders the license holder to take an examination or re-examination, the license holder, upon notice of the written decision, shall immediately comply with said orders. A refusal to comply shall automatically revoke the licensee's right to supervise construction.
R5.2.9.8.1 Terms of Suspension: Suspension by the Hearings Officer shall be for a definite term.
R5.2.9.8.2 Reapplication: Any licensee whose license has been revoked by the Hearings Officer may reapply for a license in accordance with 780 CMR R5 only after seeking and receiving approval to reapply from the BBRS.
110.R5.2.10 Appeal:


Any person aggrieved by a decision of the Hearings Officer may, in writing, request review of said decision by the BBRS (If the Licensed Construction Supervisor determines not to seek administrative review by the BBRS then appeal of said decision shall be in accordance with 780 CMR R5.2.10.1). The filing of such a petition shall not serve to stay any disciplinary action taken by the Hearings Officer.  The BBRS may or may not review such decision at its discretion. Such review is an administrative review that shall be based solely on the administrative record and is not to be construed as a second Hearing on the same complaint(s). The BBRS may concur with the decision or not. If the BBRS does not concur with the decision, the BBRS shall remand the case back to the Hearings Officer with written reason as to why the case is being remanded and the Hearings Officer shall re-open the case for further consideration and decision.  After review, the Board may either deny the petition or remand the matter to the Hearings Officer for further proceedings as directed.  The filing of an appeal with the Board shall serve to toll the timing provisions of G.L. c.30A, §14 until such time as a final decision is rendered by the Board.

If the BBRS determines that the decision is acceptable a record of such determination shall be made and the decision stands and appeal of said decision shall be in accordance with 780 CMR R5.2.10.1.
110.R5.2.10.1 Appeal to a court: Any person aggrieved by a decision of the Hearings Officer or the Board may appeal such decision to a court of law or equity in conformance with M.G.L. c. 30A, § 14.
110.R5.2.15 Responsibility of Each License Holder:


110.R5.2.15.1 Responsibility for Work: The license holder shall be fully and completely responsible for all work for which he is supervising. He shall be responsible for seeing that all work is done pursuant to 780 CMR and the drawings as approved by the Building Official.

110.R5.2.15.2 Responsibility to Supervise Work: The license holder shall be responsible to supervise the construction, reconstruction, alteration, repair, removal or demolition involving any activity regulated by any provision of 780 CMR only pursuant to 780 CMR and all other applicable Laws of the Commonwealth.  even though he, the license holder, is not the permit holder but only a subcontractor or contractor to the permit holder.    The construction, reconstruction, alteration, repair, removal or demolition of all detached one- and two-family dwellings or the field erection of any manufactured building shall be under the control of a licensed construction supervisor.  

At a minimum, the license holder, as identified on the building permit application, or his or her licensed designee, shall be present on the building site to approve construction, reconstruction, alterations, removal or demolition involving the following work:

1. Foundation:

(a) Location of and excavation of foundation;

(b) Preparation of bearing material;

(c) Placement of forms and reinforcing materials (if applicable);

(d) Incorporation of vapor retarders (energy conservation)

(e) Placing of concrete (or setting of other foundation materials);

(f) Setting weather protection methods (if required);

(g) Installation of waterproofing and/or damp proofing materials; and

(h) Placement of backfill.

Note: If encountered in excavating for foundation placement, the licensed construction supervisor (or registered design professional) shall report the presence of groundwater to the building official and shall submit a report detailing methods of remediation.

2. Structural frame:

(a) Installation of joists, trusses and other structural members and sheathing materials to verify size, species and grade, spacing and attachment/fastening methods (the licensed construction supervisor shall ensure that any cutting or notching of structural members is performed in accordance with requirements of 780 CMR;

(b) Setting of masonry or other structural systems (if used).

3. Energy conservation: Installation of insulation materials, vapor and air infiltration barriers.

4. Fire protection: Installation of smoke and heat detectors and/or systems.

5. Special construction (including, but not limited to):

(a) Chimneys;

(b) Retaining walls over four feet (1219 mm) in height above grade.

The building official may require the license holder or his or her licensed designee (or registered design professional) to be present on the building site at other points during the construction, reconstruction, alterations, removal or demolition work as he or she deems appropriate.

When required by the building official, at the completion of the work, prior to the issuance of a certificate of occupancy, the licensed construction supervisor, registered professional or homeowner, as applicable, shall submit a copy of the completed checklist contained in Appendix 780 CMR 120.P to the building official in verification that, to the best of his or her knowledge, the work has been executed in accordance with the provisions of 780 CMR.

110.R5.2.15.3 Notification of Violations: The license holder shall immediately notify the building official in writing of the discovery of any violations which are covered by the building permit.

110.R5.2.15.4 Willful Violation: Any licensee who shall willfully violate 780 CMR R5.2.15.1, 5.2.15.2 or 5.2.15.3 or any other Sections of 780 CMR R5 and any procedures, as amended, shall be subject to revocation or suspension of license by the BBRS in accordance with the applicable complaint requirements of 780 CMR R5.

Approved amendments to:  780 CMR 110.R6- 
Home Improvement Contractors
110.R6.1.1 Title Authority

780 CMR R6 is authorized and promulgated by the administrator of the State Board of Building Regulations and Standards under the authority of M.G.L. c. 142A, §16 and M.G.L. c.143, §94(g).

110.R6.1.2 Definitions


Application: The form provided by the director which, along with other documentation and fee(s) that may be required, must be duly filed to become a registered home improvement contractor or subcontractor.

Advertisement: Any commercial message in any newspaper, magazine, leaflet, flyer, catalog, display space in the telephone book, on radio, television, public address system, on the internet or made in person, by letter or other printed material, or any interior or exterior sign or display, including on a vehicle, which is delivered or made available to an owner by a registrant the public or a specific individual in any manner whatsoever.

Applicant: Any person who files an application to become registered as a home improvement contractor or subcontractor.

BBRS or Board: The State Board of Building Regulations and Standards

Certificate: The document provided to the registrant which lists the certificate number and other information required by the director.

Certificate number: See registration number.

Clear and Conspicuous: The material representation being disclosed is of ten point type and is so presented as to be readily noticed and understood by a reasonable person. Language in the body of a contract is "conspicuous" if it is in larger or contrasting type or color, or underscored.

Contract: Unless specifically noted otherwise in the text, a written agreement between a home improvement contractor and an owner contained in one or more documents for the performance of certain residential contracting work, including all labor, material, goods and services set forth under said agreement for a total amount exceeding $1,000.00.

Contractor: Any person who, through himself or others, undertakes, offers to undertake, purports to have the capacity to undertake, or submits a bid for construction work. (See "home improvement contractor")

Director: The administrator of the State Board of Building Regulations and Standards, an agency within the executive office of public safety, established by M.G.L. c. 6A, § 19 or their designee(s).

Employee: For the purposes of 780 CMR R6 in determining the number of employees of an applicant for registration, any individual engaged in construction related activities who, in the weekly pay period prior to the date of registration worked 20 or more hours for the registrant and for whom, the registrant withheld or was required to withhold federal or state income taxes and who, during the same pay period, was not otherwise paid or had such taxes withheld by any other registrant. Included would be all construction workers, supervisors, sales personnel, designers, estimators, active partners and officers of corporations.

Fund: The residential contractor's guaranty fund. See "guaranty fund".

Fund administrator: the administrator of the residential contractor's guaranty fund, appointed by the secretary of the Office of Consumer Affairs and Business Regulation.

Guaranty fund: The residential contractor's guaranty fund. A fund out of which an owner, as defined herein, aggrieved by a registrant(s) may be paid part or all of their damages under rules and regulations promulgated by the secretary of the Office of Consumer Affairs and Business Regulation.

Home improvement contractor: Any person who owns or operates a contracting business who, through himself or others, undertakes, purports to have the capacity to undertake, offers to undertake, or submits a bid for residential contracting work to an owner, as such work is defined in 780 CMR R6 and M.G.L. c. 142A, and such work for each project is in a total amount in excess of $1,000, and is registered or required to be registered in accordance with M.G.L. c. 142A and 780 CMR R6.

Homeowner: See "owner".

Local consumer group: A local or regional agency which deals with the resolution of consumer problems and who is determined eligible by the attorney general under standards set by the attorney general in accordance with M.G.L. c. 12, § 11G.

Mortgage broker: Any person, who, for compensation or gain, or in the expectation of compensation or gain, directly or indirectly negotiates, places, assists in placement, finds or offers to negotiate, place, assist in placement of mortgage loans on residential property for others, or as otherwise defined in M.G.L. c. 255E.

Mortgage lender: Any person engaged in the business of making mortgage loans, or issuing commitments to fund mortgage loans, or accepting applications or fees associated with the making of mortgage loans which are secured by a mortgage on residential property, or as otherwise defined in M.G.L. c. 255E.

Mortgage loan: A loan to any person made primarily for personal, family, or household purposes, secured wholly or partially by a mortgage on a residential property, or as otherwise defined by M.G.L c. 255E.

Owner: Any homeowner of a building which is an existing building at the time of a contract that is owner occupied, containing at least one but not more than four dwelling units, or a tenant authorized by the homeowner thereof, who orders, contracts for, or purchases the services of a contractor or subcontractor. An owner occupying a condominium unit in a building containing no more than four dwelling units qualifies as an owner under this definition, provided the owner owns a total of not more than four condominium units. A condominium association does not qualify as an owner.

Owner-occupied: The residential building of at least one but not more than four dwelling units and occupied by the owner as a primary residence.

Permit: For the purposes of 780 CMR R6, any construction-related permit, excluding any permits required by the owner which are not considered construction-related, such as zoning, environmental, historical commission, and the like.

Person: Any individual, partnership, corporation, society, trust, association, or any other legal entity.

Registrant: Any duly registered home improvement contractor or subcontractor.

Registration number: The number assigned to the applicant after he has been approved for registration by the director and the Board of Building Regulations and Standards.

Residential contracting: The reconstruction, alteration, renovation, repair, modernization, conversion, improvement, removal or demolition or the construction of an addition to any pre-existing owner-occupied building containing at least one but not more than four dwelling units, which building or portion thereof is used or designed to be used as a residence or dwelling unit, or to structures which are adjacent and accessory to such residence or building, including but not necessarily limited to: garages, sheds, cabanas, poolhouses, gazebos.

Salesperson: any person, other than a supplier of materials or a laborer, who solicits, offers, negotiates, executes, or otherwise endeavors to procure by any means whatsoever, directly or indirectly, a contract for residential contracting services from an owner on behalf of a home improvement contractor or subcontractor.

Secretary: The secretary of the Office of Consumer Affairs and Business Regulations.

Subcontract: A contract, written or verbal, in any amount, between a home improvement contractor and a subcontractor or between two subcontractors for the performance of any part of the home improvement contractor's or subcontractor's contract.

Subcontractor: Any person, other than a supplier of only materials, who enters into a contract, written or verbal, with a home improvement contractor for the performance of any part of a home improvement contractor's contract with an owner for residential contracting, or who enters into a contract with any other subcontractor for the performance of any part of the subcontractor's contract.

110.R6.1.4.2 Advisory Board. The director may appoint an advisory board which may review proposed suspensions, revocations, and administrative penalties against any registrants, and shall make recommendations to the director relative thereto. The advisory board shall include six members, any four of whom will constitute a quorum; the fund administrator, a representative of the attorney general, a representative of a consumer group appointed by the secretary, a representative of the Massachusetts Homebuilders Association who is a registered home improvement contractor or subcontractor, a Representative of the National Association of the Remodeling Industry, and a BBRS staff member.

780 CMR 110.R6.2 REGISTRATION PROCEDURE

110.R6.2.2.2 Grounds for Refusal to Register or Renew. No application for registration or renewal conforming to 780 CMR 110.R6 and M.G.L. c. 142A may be denied except for a finding by the director that the applicant has done one or more of the following acts which are grounds for denial after the effective date of 780 CMR 110.R6.

1. Made material omissions or mis-rep-resentations of fact on the home improvement contractor or subcontractor application for registration or renewal and supporting documentation or on an application for licensure or renewal under M.G.L. c. 143, § 94(i). (construction supervisor license);
2. Failed to pay either the registration fee or the payment to the fund as required under 780 CMR 110.R6.2.4.
3. Failed consistently to perform contracts or has performed said contracts in an unworkmanlike manner or has failed to complete said contracts with no good cause or has engaged in fraud or bad faith with respect to said contracts;
4. Failed to meet or has violated any of the requirements for registered home improvement contractors or subcontractors as defined in 780 CMR 110.R6, or has performed or is attempting to perform any act prohibited by 780 CMR 110.R6 and M.G.L. c. 142A.
5. Is under suspension or revocation of registration as a home improvement contractor or subcontractor;
6. Has failed to repay the guaranty fund for any payments made by the fund on the registrant's account.
7.  Any act, or set of circumstances, which demonstrate that it would be counter to the consumer protection aims of G.L. c.142A to issue a registration.  

110.R6.3  Enforcement and Complaint Procedure

110.R6.3.1  Basis of Complaint: Only work performed pursuant to a contract between a homeowner and a contractor may be the basis of such complaint.  


110.R6.3.2 Complaints:  All complaints against a contractor must be in writing on a form 
provided by the director.  Any person, building official, the Guarantee Fund administrator, or 
the Board may file a complaint.  A complaint may allege wrongdoing against an HIC 
registration and a CSL holder on the same complaint form if the issues giving rise to the 
filing of the complaint are reasonably related.  All complaints must be received by the Board 
within three years from the date the contract giving rise to the complaint was entered into by 
the parties.  
110.R6.3.3  Review and Investigation of Complaints: Every complaint filed shall be reviewed by the director.  If the director determines that the complaint alleges plausible potential violations by the contractor of 780 CMR or G.L. c. 142A, a hearing shall be convened.  The director may investigate a complaint prior to scheduling a hearing.  Failure of a complainant to cooperate in the investigation shall be grounds for dismissal of a complaint.


If a complaint alleges violations of 780 CMR 110.R5 in addition to allegations pursuant to the provisions of 780 CMR 110.R6, one hearing may be held on all issues alleged provided that they all arise out of the same set of facts and circumstances.


Upon receipt of a complaint, the director shall send a letter acknowledging receipt to the complainant, the registration holder complained of, and the appropriate municipal building official.  A copy of the complaint and all attachments shall be mailed to the registration holder with the acknowledgment letter.  


110.R6.3.4  Notice of Hearing: If the director determines that a hearing shall be held to resolve a complaint, reasonable notice of the hearing shall be provided to the complainant and the complained of registration holder.  Mailing of the notice to the address on record with the BBRS shall be deemed satisfactory notice to the registrant.  The notice of hearing shall contain:

1. The name of the complainant.

2. The date, time and place of said hearing.

3.  The location of the incident giving rise to the complaint.

4.  Notice that either party may review the Board’s complaint file by appointment.

110.R6.3.5  Hearing:  Hearings held pursuant to this chapter shall be conducted pursuant to 801 CMR 1.02 (Informal/fair hearing rules).  Any party may be represented by legal counsel.  At the hearing, all parties shall be permitted to present an opening statement, testify on their own behalf, cross-examine all witnesses, present any relevant witness testimony, present any relevant documentary evidence, and offer a closing argument.  The Hearing Officer may question any witness and include any records kept by the Board as exhibits.  The Hearing Officer may, at their discretion, conclude the hearing at any time and issue a decision based on the evidence presented. 


If a contractor does not appear for the hearing, the Hearing Officer may conduct a hearing and render a decision based upon the evidence presented only after making a finding  that the contractor was provided reasonable notice of the hearing as required by 780 CMR 110.R6.3.4.   


110.R6.3.6 Decisions and Discipline of License Holders: The Hearings Officer shall issue a written decision after the hearing.  Decisions shall be issued in a reasonably prompt manner.  The hearing officer may suspend a registration for a fixed period of time, revoke a registration permanently, or reprimand the registration holder.  In conjunction with these disciplinary measures, the hearing officer may assess a fine of up to $2000 for each violation found.  Any registration that is suspended or revoked shall be forwarded to the Board immediately.  A person or entity whose registration is revoked may apply in writing to the Board for reinstatement no sooner than two years from the date of the revocation.       


110.R6.3.7 Cause for Reprimand, Suspension or Revocation:  The following shall be grounds for reprimand, suspension or revocation of a home improvement contractor registration:


(1)  the applicant made a false statement on their application for registration;


(2)  a registrant made a false statement to the Board;


(3)  any violation of 780 CMR;


(4)  the registrant failed to fully cooperate with the director’s investigation into a 


                   complaint;


(6)  the registrant failed to turn over a suspended registration to the director;

(7)  the registrant failed to abide by a mandate or order of the director or Board;  or

(8)  the registrant committed an act prohibited by G.L. c.142A, §17 or any other 

       provision of G.L. c.142A.


110.R6.3.8  Appeal:  Any person aggrieved by a decision of the Hearings Officer may, in writing, request review of said decision by the Board.  The filing of such a petition shall not serve to stay any disciplinary action taken by the Hearings Officer.  The Board may review such decision at its discretion.  Such review is an administrative review that shall be based solely on the administrative record and is not to be construed as a second Hearing on the same complaint.  After review, the Board may either deny the petition or remand the matter to the Hearings Officer for further proceedings as directed.  The filing of an appeal with the Board shall serve to toll the timing provisions of G.L. c.30A, §14 until such time as a final decision is rendered by the Board.


110.R6.3.1 Notification of Violation:


The fund administrator shall notify the director if a registrant fails to repay the fund for any payment made from the fund to an owner because of the conduct of said registrant. In addition, the secretary, attorney general, district attorney, or local consumer groups as defined in 780 CMR R6.1.2, shall advise the director of orders resulting from arbitration or court action, or other significant complaint activity against individual registrants, accompanied by a recommendation for enforcement action against a registrant. Significant complaint activity shall include but not necessarily be limited to:
1. repeated acts prohibited under 780 CMR R6.4.4;
2. a flagrant complaint or complaints involving substantial harm to an owner or owners.
Nothing in 780 CMR R6.3.1 shall preclude the director from initiating enforcement action on his own initiative.
110.R6.3.1.1 Determination that a Home Improvement Contractor complaint may involve Construction Supervisor Licensing: If, upon review of a Home Improvement Contractor complaint the Board or the Hearings Officer determines that such complaint may involve possible Construction Supervisor License violations per 780 CMR R5, such Construction Supervisor License complaint hearing may be conducted simultaneously with the Home Improvement Contractor complaint hearing.
Where possible violations of 780 CMR R5 exist, the notification and hearing shall also conform to the requirements of 780 CMR R5 as applicable.
110.R6.3.2 Consideration of Factors:


The director, upon receipt of the notification under 780 CMR R6.3.1 shall consider the pertinent factors in the particular situation, and decide what enforcement action in accordance with 780 CMR R6.4, if any, shall be taken against the registrant considering, among any other pertinent factors, the recommendations of the secretary, attorney general, district attorney, and/or the local consumer group(s), the severity of the violation(s), the frequency of repetitive violations, the harm to the complainant or the general public, and the impact upon the registrant.


110.R6.3.3 Letter of Reprimand:


The director, on his own initiative, may send a letter of reprimand to the registrant containing the facts of the situation, which may include that the incident has been noted on the registrant's official records, and the possibility of more severe disciplinary action in the event of repetitive violations.


110.R6.3.4 Suspension, Revocation, Administrative Penalty:


The director may institute a suspension or revocation of registrant's certificate of registration, or administrative penalty against a registrant, subject to the following hearing provisions:
110.R6.3.4.1 Hearing procedure:
110.R6.3.4.1.1 Notice of hearing:
1. The director shall give at least 14 days notice of a scheduled hearing to the registrant, and all parties to the hearing i.e., the secretary, the attorney general, the district attorney, and/or the local consumer group from whom the recommendation for enforcement action was received. Notice to the registrant will be deemed sufficient if it is mailed to the most recent address of record in the director's file.
2. The notice of hearing shall contain, at minimum:
a. The nature of the violation;
b. A statement of the enforcement action recommendation;
c. The date, time and place for the hearing;
d. Notice that the registrant may be represented by legal counsel;
e. Advise that the complete investigation file is available for review at the office of the director during regular business hours;
f. Notice that the registrant may present written and oral testimony and evidence to mitigate any planned enforcement action.
3. The hearing will be conducted by the director or a hearings officer appointed by the director.
110.R6.3.4.1.2 Rescheduling of hearing: The director, at his discretion, may delay and reschedule the date for such hearing upon written request of the registrant, the secretary, the attorney general, a district attorney, or the involved local consumer group, provided the request is received not less than seven days prior to such hearing.
110.R6.3.4.1.3 Decision: Following the close of the hearing, the director shall issue a written decision on the violation within 30 working days. A copy of the decision shall be sent to the registrant, the secretary, the attorney general, the involved district attorney and local consumer group.
110.R6.3.4.1.3.1 Decisions also involving Construction Supervisor License responsibilities: If the Decision involves consideration of Construction Supervisor License matters per 780 CMR R5 then such Decision shall also comply with the requirements of 780 CMR R5 as applicable.
110.R6.3.4.1.4 Appeal: Any party to the hearing who is aggrieved by the decision may appeal under the applicable provisions of the Massachusetts Administrative Procedures Act, M.G.L. c. 30A.
110.R6.3.5. Injunctions, Restitution:


The director, on his own initiative, may institute court action in accordance with 780 CMR R6.4.3, to obtain a permanent or temporary injunction or an order requiring restitution or completion of a home improvement contractor's contract with an owner.


110.R6.3.6 Fines and Criminal Penalties:


The attorney general or a district attorney may initiate court action on his own initiative in accordance with 780 CMR R6.4.2.


110.R6.4.4 Permit Requirements, Prohibited Acts and Penalties:


110.R6.4.4.1 Permit requirements: All building permits for residential contracting work covered by 780 CMR R6 and M.G.L. c. 142A shall:
1. clearly state that persons contracting with unregistered contractors do not have access to the guaranty fund;
2. contain the registered home improvement contractor's or subcontractor's certificate number.
110.R6.4.4.3 Penalties: Violations of 780 CMR R6 or M.G.L. c. 142A shall subject the violator to the administrative sanctions of 780 CMR R6.4.1 and to criminal prosecution or other court action as prescribed in 780 CMR R6.4.2 and 4.3.
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