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DONALO E. ASHE, R E G ~ S T ~  

IN THE MATIER OF ) B R O ~ D S C O V E N A N T  
) NOT TO SUE AGREEMENT 
1 

QUABOAO EAST, L.L.C. , 1 
) DEP RTN 1-0681 
\ 

L S T A S T A . O F  PURPOSE 

A. This Brownfields Cwmant Not to Sue Agncmant (this is made 
and entered into by and between the Oflice ofthe A- (Wd (ttbc "OAG"), on behalf of 
the Commonwcalth of Massa~husctts (the " C o m m o ~ " ) ,  and and Quabbag L.L.C. ( 
"Qudmg East") (CaU-J, the OAG, on behalf of the t h r u n m  and Quab~ag East arc 
r e f d  to as the "Panics"). This Agreement concern buildings, impmveunsats and land located 

- at 1127 South Main Street, Paher, M d u s c U s  (the "Prop@'). 

B. Tbis Agmmmt is cntuuj into pr~soant to tha Messadursetts Oil and Hazardous 
Material Release Prt-on rmd R q m s c  Ad, as amended, Mas- General Laws 
Chapter 21E (93.L. G 21E") and the h4mdmmb Cdngeacy Plan, 3 I0 CMR 40.0000 (the 
"MCP"), and involves the mmedhtb and mi- of I 127 South Main S f m g  Piilrner, 
~ u s c t t s  (the "'Qubag East ~ l l o p m c a t  Project"). 

C. Thc Parties intend to set forth in this Apemat  their m p d v t  dutiesa 
obligations and understending so that the F'rqjcct can coatr i ic  ta the physical and d c  
revitahtion of an m a  of Palmer, Massachusetts. The Parties agree that this Agreement, 
pmmmt to O,L c, 21E, 53A(j)(3), addmses potential claims by the Commonwcalth as to 
Quaboag East and is prediceted upon their compliance with the terms and conditions of this 
Agrement This Agreement elso admcsses potential claims brought by third parties for 
contn'bution, Respome Action casts m proputy damage pummt to G.L. c. 21 E, 80 4 and 5, or 

f t -  m & x c c l a w ,  except for liability arisine unda a amm~t. 

D. The Parties a p e  that Quaboag East's ability to conduct the Quaboeg East 
Redewelopment Project, as proposed in this AgreeancaZ may be contingent upon independent 
approval processes of o h  d c p w t s ,  agencitk and b m n d t i e s  of the fdd, sbte and 
local govemmcllts. Nothing in this Agrtanent should be canstnrtd as an enhuncnt by the 
OAG of the proposed project fix such appruval pro&ses. 
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E. 'I'he (lmmo-th believes that this Agmment is hir, wmistat with PL. c. 
21E and in the public Were$ and has entered into this Apement as part of an effort to 
rcvhhc an ama of Palmer, Massachusetts. 

A 'l'he OAG is a duIy constituted agency of the Conmcmvcalth of Massachusetts 
charged with the legal representdon of the Commonwealth and maintains offices at One 
Ashburton F'hce, Boston, Massachusetts. Included within the OAO's authority is the authodty to 
enter into Brownfields Covcaants Not to Suc AgreGmcnts pursuant to G.L. c. 21E, 53A(i)(3), . . -  
--~wp-=U21~.&!d~. - - 

B. Quaboag East is a limited liab'q company, Wy arganized and existing 
to the general laws of the Commonwcehh of Mwhusetts,  located at 29 Myette Slmt,  
Hartfiord, C d c u t .  In acoorbw;a with tbis Agmmmt, Quaboag East shall undeatab the 
Quaboag East Redewlopmmt Project as discussed in Sectioa IV, Pamgraj~h A, 2., 
below. 

RL STATEMENT OF FAm AND LAW 

A. The Command en!- into this Agrcuncnt prPsrurnt to its suthodty under 
03, c. 215 #3,4(j)(3), md 940 CMR 23.00: Brownfields Covenants Not to SUC Agneaneslts. 

B. Unless otberwJse wcpressly provided, ttrms used in this Agreement which an 
defined in 940 CMR 23.00, cf seq., shall have tht meaning assigned to than under those 
regulations. Terms not dcfhed in 940 CMR 23.00, et seq., but defined elsewhue under GL. c. 
21E and the MCP, shall bave the meaning assigned to them mdn (S.L. c. 21E and tbe MCP. 

C. The Quaboag East Redevelopment Project involves 5.3 1 awes of land with a 
91,000 sq. ft. building located at 1 127 South Adah Strict, Palmer, M & m  

D. , In 1980, the Palmer Fire and Palmer Water Districts discovered the pxusence of 
volatiie orgtmic substance in pundwater pumped fromlk GileXy ~~d~ 
Well # 2, located south ofthe Property. In 1994. Standcx htmdional Gxpodon ("Stankn), 
then owner of the Propaty, dda%d voolatilc organic compounds on the no- area of the 
Property while conducting a Phase I investigation- Standex constructed a soil vapor extraction 
nmcdiation system to mediate and monitor the amtmbtiox~ Also in 1994, the 
Camm~~wealth, the Palmex Fin District No. One, the Palmer W m  District No. One, and 
S ~ t ~ ~ t c n c l i n t o a C o ~ l ~ e n t ~ t w h i & r c q u i r e d S t a n d c x t o i m p l n n m t c c r t a i n  
remedial actions at the Property, In 1999, Standex discovered LNAPL and chlorinated volatile 
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organic compounds in the northwest corner of the Propnty and constructed a dllal phase 
extmction system fo remediate and monitor the contamidon. In September 2003, Standex filed 
a RAO Class C Temporary Solution regding RTN 1-0681. For purposes of this Agreement, the 
release3 of Oil and/or Hazardous M a t e d  assigned RTN 1-068 1 constitute the "Site," as M e r  
defined in 3 10 CMR 40.0006. 

E. Quaboag East is a limited liability company in the business of distributing HVAC 
materials and equipment, Queboag East and Standat have, after negotiating at anns' length, 
entered into an ,agreement for the purchase and sale of the Property. Prior to being introduced 
through a licensed real estate broker, Quaboag East and Standex mre legal strangers to each 
other. 

IV. COMMITMENTS AND OBLIGATIONS 

NOW, ?REREFORE, in considtration of the reprkscntations made and promises 
exchanged by and between the Parties, each of them covenants and agrees to the terms and 
conditions which follow. 

A. 1WRESJNl"ATIONS AND COMMIWENTS 

I .  Quaboag East rqesmts that it i s  not at the time of execution of this 
Agreement a person with potential liability for the Site purmaat to G.L. c. 21E, Quaboag East 
M a  represents that it is not now nor has it ever been previously affiliated with any person 
having such potential liability at the Sitc, except as set forth below. Thus, Quaboag East 
represents that it is an Eligible Person. Quaboag East also represents, and, fbr pmposes of this 
Agmmeat, the Commoawealth relics upon those representations, that Quaboag East's 
involvement with the Site has been limited to: 

Eval- the Propaty fix purposes of ecquiring the Pmpatr, 

b. Negotiating to acquire the Proper& and 

c. Communimiing with the Commonwealth and local authorities with 
respect to the design and planning of improvement projects and various pamitting issues with 
respect to the Property. Quaboag East repmeats that none of these activities has caused or 
contributed to tile Release or threatened Release of an Oil andfor Hazardous Material at the Sitc 
under G.L. c. 21E. 

2, Quaboag East agrees to the following terms and conditions, which are 
~ffective upon Quaboag East acquiring title to1 127 South Main Stmet, Palmer, Massachusetts 
md written notice tb the AGO that it has acquired title: 
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a. Quaboag East shall conduct tbe Quaboag East Redcveloprntnt 
Project and pro\+& significant public bendits by establishing its distribution center for its 
W A C  parts a d  equipment business at the Property and use best efforts to b&g approximately 
35 full time employees to the Property. 

b. Quaboag Eest shall tither achieve and maintain, or arrange for the 
achievement and maintenance of, either a Permanent Solution or a Remedy Operation Status. In 
the meantime, m a g  East shall maintain or axrange for the maintenance of the Class C RAO 
Temporary Solution m accordance with G,L. c. 21E and the MCP. Quaboag East shall coopcrate 
withStandcxsathstStandcxcanopcrateand maintah the response actions at the Property in 
accordance with GL. c. 21E and the MCP. Quaboag East hm submitted to the Department of 
Enviro~11cntal Protection (uDEP")an opinion d e m o ~ t i n g  that a Permanent Solution is not 
feasible pursuant to 3 10 CMR 40,0860 and shall take, or arrange for, definitive and enterprising 
steps toward achieving a Pemmcnt Solution pursuant to 3 1 0 CMR 40.1050(5). Quaboag East 
shall also conduct, or mange for, Periodic Evaldons of the Temporary Solution every 5 years 
to assess whether or not achievement of a Permanent Solution is feasible pursuant to 310 CMR 
40.1050(5). Quabcag East shall submit to DEP, or arrange for the submission of, operation and 
maintenance andlor monitoring reports every 6 months pursuant to 3 I0 CMR 40.0891 (5). 
Quaboag East shall cooperate MIy with DEP. To cooperate fully means, without limitation: 

i. providing prompt and masonable access to the Property to 
DEP for any purpose consistent with G.L. c. 21E and the MCP; 

ii. complying with the Release notification provisions 
established by G.L. c. 21E 8nd the MCP; 

iii. responding in a timely manner to any request made by the 
DEP or OAG to produce i n f o d o n  as required pmmmt to G.L, c. 21E; 

iv. to the extent necessary (a) preventing the Exposure of 
people to Oil and/or Hazardous Material by such means as the DEP shall dtem appropriate, 
including, but not Mted  to, cx&vation of soil and removal of ground- and @) colltahing 
any M e r  Release or Threat of Release of Oil and/or Hazardous Mattrial fiom a structure or 
container, upon obtaining knowledge of a Release or threat of Release of Oil andlor Hazardous 
Material; and 

v. conducting Response Actions at the Site in accordance with 
the G.L. c 21E, the Standard of Care defined in G L  c. 21E, and the MCP. 

3. Quaboag East is not ii~ tbe time of execution of this Agreement subject to 
my outstanding administrative or judiciaI environmental tnforccmcnt Action arising under any 
rppIicabIe federal, state or local law or regulatiah. 
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B. 'I'HE BROWNFIELDS COVENANT NOT TO SUE 

Quaboag East 

In consideration of the Representations and Commitments by Quaboag 
East set firth in Section IV, Paragraph A of this Agreement, and subject to Quaboag East's 
compliance with the terms and conditions of this Agreement and the Texmination for Cause 
provisions, dem'bcd below in Section IVY Paragraph B, subparagraph 6, the Commonwedtb 
covenants not to sue Quaboag East, pursuant to 8.L. c. 21E, for Response Action costs, 
contxibution, or injunctive relief for tbe Matters Addressed at the Property Addressed by this 
Agreema~t. This Covenant shall vest on the effective date of this Agreement as dcfined in 
Section N, Paragraph E, subparagraph 5. This Agreement shall not affect any liability 
established by contract. For purposes of this Agreemen5 the Proptrty Addressed shall be thc Site 
as defined in Section III, Paragraph D, and the hfattcrs Addressed shall be defined as those 
T c t l e ~ ~ ~  of Oil W o r  Hazardous Nstcrial at the Site which are N y  described and delineated in 
the misting Class C Response Action Outc~me (YUO'') statement and any subsequent Remedy 
Operation Stntus ("R0S")Or pmnancnt solution RAO submirted to DEP with respect to the Site, 
so 1- as the Respo~l~t Actions upon which the RAO(s) or ROS relies meet the Standard of 
Care in effect as of the time of submittal of the RAO(s) or ROS. 

2. Subsequent Owners and/or Operators 

7he Commmwcalth also oovcnnnts not to sue Eligile Persans who arc 
successors, assigns, lessas or licensees of the real property interests of  Quaboag East, or who art 
lessees or liceccs of its successors and assigns (the "Subsequent Owners and/or Operators") 
having rights in the ]Property for which Quaboag East receives covenants in this Agreement, with 
respect to the Matters Addressed at the Properly Addressed. The liability relid available to 
Subsequent Ou,= andlor Operators shall bc subject to the same terms and conditions as those 
that apply to Quaboag East. 

3. Duration of the Agreement 

This Agreement shall be in effect unless the statutory proted01ls available to 
Quaboag East or Subsequent Owners and/or Opuato~ pursuant to G.L. c.218 §5C, ate 
otherwise in dcct. This Agreement is subject to the Termination for Caw provisions, 
described below in Section IV, Paragtaph B, subparagraph 5. 

Reservations of Rights 

The Brownfields Covenant Not to Sue shall not apply to: 

a. any new Release of Oil and/or Hazardous Material at or from the 
Property that occurs after the date of  execution of this Agreement; 
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b. any Release of Oil andfor Hazardous Material which Quaboag East 
or any Subsequent Owner andlor Operator causes or contributes to or causes to become wone 
thaa it otherwise would have been if Quaboag East or any Subsequent Owner andlor Operator 
had not engaged in such activities; 

c. any Rduise of Oil d o r  Hazardous Mataial ed the Site that has 
mot been discmeted as of the time of submittal of the existing Class C KAO, a subsequm ROS, 
x a Permanent Solution RAO to DEP that could have been discovered if an assessment of the 
3ite covmd by or addressed in the RAO(s) or ROS had been performed consistent with the 
3tandanl of Care in cffict as of the time of submittal of the RAO(s) or ROS; 

d any Release or Threat of Release of Oil and/or Hazardous M a t e d  
iom which there is a new Exporn that results fiam any Action or faifm to act pursuant to G.L. 
!lE during Qunboag East's or Subsequcnt Owna's andlor Operator's ownership or operation of 
he w m ,  

e. any Release .of Oil andfor Hazardous Material not expressly 
lescnt'bed in Section IV, Paragraph B above; and 

f. my claims for damages for injw to, destruction of, or loss of 
atural resources and for the costs of any natural resource damage assessment, 

3. Termination for Caw 

a. If the OAG or DEP dctennines that Quaboag East submitted 
~atcrially false or misleading information as part of its Application to JWer into a Brownfields 
ovu~ent Not to Sue Agreement, the OAG may t c m h t e  the liability protection offered by this 
-cat in a&ce with subpamgmph 5.c- below. A statement made by Quaboag East 
:garding the anticipated benefits or impact of the proposed project will not be considered false 
: misleading for purposw of this mbpmapqJ~, if the statement was assened in good faith at the 
ne it was male. 

b. lfthc OAG or DEP determines that Quaboag East or a Subsequent 
wner and/or Operator has violated the terms and conditions of this Agreement, including, but 
~t limited to, Wurc to achieve and maintain (or failing to arrange for achieving and 
Irintaining) the Class C RAO, the Permanent Solution, or ROS at the Site or failure to respond 
r failing to arrange for a response) in a timely xnanner to a Notice of Audit Finding or any other 
)ti= requixing additional work to achieve andlor maintain a Class C RAO, Pemmcnt 
lution, or ROS at the Site, the OAG may tenninate tht liability protection off& by this 
m m t  in accordance with su-h S.C., below, In the went that the liability protection 
!aminatad solely bccause of a violation of one or more of the conditions set forth in 940 CMR 
.08(3)(a) through (d) by a Subsequtnt Owncr andlor Operator, such tamhation shall affect the 
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liability protection applicable only to such Subsequent Owner and/or Operator. 

c. Before termhating the liability relief provided by this Apment, 
the OAG will provide Quaboag East or a Subsequent Owner andlor Operator, as ~gpropriate, 
with written notice of the proposed basis for, and a 6 M a y  opportunity to comment on, the 
proposed tcrmi~ration. In the OAO's sola dimetion, the notice &om the OAG may provide a 
reasonable period of timc for Quaboag East or a Subsequent Owner andlor Operator, as 
appropriate, to cure an ongoing violation in lieu of termination of the liability relief provided by 
this Agreement, 

d, Terminaton of liability relief pursuant to this section shalI not 
affect any dehse that Quaboag East or a Subsequent Owner andlor Opemtor mimight otherwise 
have pursuant to G.L. c. 21E. 

e. The OAG andlor QPaboag East may terminate &is Agreement by 
lotice to the otlrw if, for any neson, Quaboag East is not able to acquire title to1 127 South Main 
street, Palmer, Massachusetts by April 22,2005, or by a commercially reasonabie period 
hereafter. 

C. COVENANT NOT TO SUE BY QUABOAG EAST OR SUBSEQUENT 
OWNER AND/OR OPERATOR 

In consideration of the Brownfields Covtnant Not to Sue in Saction N, Paragraph B, 
fuaboag East or a Subsequent Owner andlor Operator covenants not to sue and not to assert any 
hims or causes of Action against tlae Commonwealth, including any department, agency, or 
Wnmentality.. and its authorited officers, employees, or representatives with respect to the Site 
r this A p m c n t ,  including, but not limited to: 

I .  m y  direct or indinct claims for reimbursement, mvery,  injunctive relief, 
~ntribution or equitable share of Response costs or for property damage puf5uant to G.L. c. 21E; 

2. any claims under the Fifth Amendment to the United States Constitution, 
r under the M.~ssachusetts Constitution fbr any Wings ,"  provided that the claims relate to che 
dmancc of response actions lrnder G.L. c. 21E or CERCLA; 

3. any claims arising out of Response Actions at the Property, including 
aims based an DEP's selection of Respom Actions, oversight of Response Actions, or 
proval of plans for those activities; 

4. any claims or m s t s  of Action for interfkreme with contracts, business 
lations or economic advantage; or 

5. zuiy cl&h f i r  cocosts, attorneys fees, other fees or expenses incurred. 

7 
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D. CONTR.TBUTION PROTECTION AND RJGmS OF AFFECTEX) THIRD 
PARTIES 

With regad to claims for contribution, cost recovery or equitable share brought by third 
perties pursuant to G.L. c. 2 1 E, 5 5 4 and 5, or third party claims brought pursuant to O.L. c. 2 1 E 
for property damage claims undtr common law or GL. c. 21l3 §S, against Quaboag East or a 
Subsequent Owner andtor Opuator based solely on its status as owner or operator of the Site, the 
Commonwealth and Quabong East a p e  that it and a Subsequent Owner and/or Operator is 
entitled to the protection h m  such Actions ox claims as G.L, c, 21 E provides for the Ma* 
Addressed at the Property Addtessed; provided, however: 

1. that Quabong Esst has satisfied the notification provisions of G.L. c. 21E, 
§3A(j)(3), and 940 CMR 23.06(1) as tq the party making the claim; 

2. that the OAG has made its dekrmhation regarding the nature and extent 
of the opporhmity that M?cted Third Parties will have to join this Agreement pursuant to 940 
CMR 23.06(3); and 

3. that the OAG hns provided Affected Third Parties an appropriate 
opporhmity to join this Agreement pursuant to 940 CMR 23.06(2) and (3). 

E. CiENERAL PROVISIONS 

Parties. 
This Agreement may be mdifitd only upon the written consent of a11 

2. If aay court of competent jurisdiction finds any term or condition of this 
Agreement or its application to my person or cinrmstanct u n ~ l i c ,  the remainder of this 
4gnwment shall not be d&cted and each remaining ttam and provision shall be valid add 
:nforceable to the full extent permitted by law. 

3. Each Party warrants and rtpresents to the other that it has the authority to 
~ t e r  into this Agreement and to cany out its tams and conditions. 

4. This Agreement may be fully executed by all Parties in one or more 
cnmtcrparts, a h  of which shall be deemed an original but all of which shall constitute one and 
hc same instrument 

5.  The terms of this Agrcerncnt in Section IV, Paragraph B, subparagraph 1, 
ith respect to tlie Covenant Not to Sue foi Quaboag East shall be effective as of the date the 
DAG cxmtts tllis Agreement, subject to the conditions contained in this Agreement. The 
tovisions of this Agrctmcnt in Section W, Paragraph D with respect to the Contribution , 
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htect ion and Rights of Ai%xted Third Pdcs  shall be effxtivc as of the date the OAG 
executes this Agrcemmt, The terms of this Agreement in Section IV, Pmgraph D, with respect 
to tht Contriiution ProttGtion and Rights of AffWd Third Parties, arc subject to the OAG's 
determination that A M  Third Parties have had aa appropriate opportunity to join this 
Agreememt. The OAG may modify or withdraw the p r o ~ n s  in Section N, Paragraph D 
regarding the Contribution Pmtdon and Rights of Affected Third Pattics if commcnts rtctivd 
from Affected Third Parties disclose fhcts or considerations which indicate that the protection is 
inappropriate, improper or iaadequate. The OAG shall issue written notice to the Parties that 
tfit OAG has made its determination regarding the nahm and cxtccnt of the opportunity that 
A f f i  Thhl Perties have had to join this Agretmtnt. The OAG's writtea notice to Qt Parties 
with respect to the Contribution Pmttdion and Rights of Affactsd Thifil Mes will be Exhibit 
1, to be attached and incoxpod into this Agrcunent 

6. The Common- rcswvcs the right to withdraw h m  thii Agreemeat if 
comments received during the public commentpcriod MOSC Eircts or consideratons which 
indicate that this Agreement is bppmpriate, improper, or inadqum. 
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In the matter ofthe Quaboag East 
Brownfields Covenant Not to Sue 

IT IS SO AGREED: 

BY: 
Nancy E. H&cr 
~ssi&t A&mey General 
Environmental Prowtion Division 
Office of the Attmey Gcncral 
One Ashburton Place . 
Boston, MA 021 08 

COMMONWEALTH OF MASSACHUSETTS 

On this day of April, 2005, before mc, the undersigned notary public, pasonaily 
appeared Nancy E Harper, proved to me through s&&tmy evidence of identification, which 
were h& (LK- ,tobe 
the person whose name is s$gned on the preceding docmmt, and acknowledged to me that he 
signed it voluntarily for its &xi pwpok and that he has Gon' ty  to sign it fm the 
Commonwealth of Massadnuem. 

Notary Public: PLU\ W. w w  
( P r i n t N a n ~ e ) : h  W. WC6pnc1l ' 
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r 
Dennis C. Rcddcn, Jr. 

STArn OF CONNECTICUT 
rtford County1 ss. 

On this -a day of April, 2005, before me, the undersigned notary public, peasonally 
d Iknnia C. Redden, Jr., proved to me tbrwgh satisfktory cvidence of idmtifkation, 
ichwarC~.-.  O%&x4 7 

* the person whose name is signed on the preceding document, and acknowicdged to me that 
signed it voluntarily for its stated purpose and that he has authori~ to sign it for Quaboag 
rZ L.L.C. 

(Print Name): ~LDICZJ Y%lobs, 
My commission expires: Tdc I s * I so 3 G 


