	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION

May 21, 2015
________________________


In the Matter of




OADR Docket No. WET-2014-022
Craig and Hope Beckman 



Concord, MA 

________________________




RECOMMENDED FINAL DECISION
INTRODUCTION

Craig and Hope Beckman (“Beckmans” or “Applicants”) have appealed the Superseding Determination of Applicability (“SDA”) that the Department of Environmental Protection’s Northeast Regional Office (“MassDEP” or “DEP”) issued concerning certain real property at 2A, 2B, 3B, and 4A Keuka Road, Concord, Massachusetts (“the Property”).  The SDA was issued pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“Act”), and the Wetlands Regulations, 310 CMR 10.00 et seq, specifically 310 CMR 10.05(3).  
The SDA, like the Concord Natural Resource Commission’s (“Commission”) Determination of Applicability that preceded it, determined that an isolated vegetated wetland (or “IVW”) was not isolated, and in fact was a jurisdictional Bordering Vegetated Wetland (“BVW”) because it bordered on a stream.  See 310 CMR 10.02(1); 310 CMR 10.55.  It was determined that the stream was contained within a decades old clay pipe.  The pipe runs from its occluded inlet lying under sediment at the bottom of a small non-jurisdictional pond to the pipe’s occluded outlet, which has been buried for many years under twelve to eighteen inches of dense, rooted soil.  The Beckmans’ appeal claims there is no stream, arguing primarily that the pipe is clogged with soil and sediment from its inlet to its outlet and there is not a body of water that flows from the pond to the pipe’s outlet.  The Beckmans also challenge a small area of the BVW delineation near pipe’s outlet, contending it is not BVW.  
After an adjudicatory hearing, I find a preponderance of the evidence shows that the pipe does not contain a stream.  Instead the evidence shows that the pipe is so clogged with soil and sediment from its inlet to its buried outlet that there is not a body of running water that moves in a definite channel within, into, or out of an Area Subject to Protection Under G.L. c. 131, § 40.  In addition, although the stream definition provides that a “portion” of a stream may flow through a culvert or beneath a bridge, here the entire alleged stream would be encased in an underground pipe, with absolutely no portion of it lying outside the pipe.  I also find, however, that the wetland delineation proffered by DEP and the Commission for the fifty square feet of BVW (“the A-series BVW”) near the northern boundary is correct. As a consequence, I recommend that the DEP Commissioner issue a Final Decision affirming the portion of the SDA with respect to the BVW delineation to the north but vacating the portion of the SDA finding the IVW is in fact a BVW.
REGULATORY FRAMEWORK
It is undisputed that the pond is fringed with wetlands vegetation, making it a vegetated wetland.
  But vegetated wetlands that do not border certain waterbodies are not regulated under the Act and the Wetlands Regulations unless they qualify as Isolated Land Subject to Flooding.  See Matter of Cintron, Trustee, Bucko Family Realty Trust, OADR Docket No. 2004-530, Recommended Final Decision (November 10, 2005), adopted by Final Decision (December 27, 2005); 310 CMR 10.57(2)(b) (defining isolated land subject to flooding).  Here, it is undisputed that the ponded area is too small to be 

Isolated

 Land Subject to Flooding.  See 310 CMR 10.57(2)(b)1.


DEP and the Commission contend that the ponded area is subject to jurisdiction under the Act and the Wetlands Regulations because it is not isolated, and instead it borders on another jurisdictional resource area—an intermittent stream—making it a Bordering Vegetated Wetland, or BVW.  See 310 CMR 10.02(1) and 310 CMR 10.55(2)(a).
  Under 310 CMR 10.04, “bordering” means “touching.”  As the definition explains, if some portion of the IVW is touching the alleged stream it is considered to be bordering, and thus BVW.  310 CMR 10.04 (“Bordering”).

At the heart of this appeal is whether the pipe contains a stream per the following definition in 310 CMR 10.04 (stream):
a body of running water, including brooks and creeks, which moves in a definite channel in the ground due to a hydraulic gradient, and which flows within, into or out of an Area Subject to Protection Under M.G.L. c. 131, § 40. A portion of a stream may flow through a culvert or beneath a bridge. Such a body of running water which does not flow throughout the year (i.e., which is intermittent) is a stream except for that portion upgradient of all bogs, swamps, wet meadows and marshes.  (emphasis added)
Waterbodies comprised of artificial materials, like a pipe, may constitute a stream, if they otherwise meet the definition of a stream.  This is because the “Wetlands Protection Regulations do not define ‘stream’ relative to whether it is natural or manmade, and do not define a bordering vegetated wetland based upon whether it borders on a natural or manmade stream . . .”.  Matter of Papp, OADR Docket No. 2005-066, Recommended Final Decision (November 8, 2005), adopted by Final Decision (December 27, 2005).  If it is determined that the pipe contains a stream under this definition, then the ponded area would be a jurisdictional BVW because it would border on a stream that flows out of an Area Subject to Protection under the Act. 
  310 CMR 10.04 (stream).
THE BURDEN OF PROOF 

As the party challenging the Department’s issuance of the SDA in this de novo appeal, the Beckmans have the burden of going forward by producing credible evidence from a competent source in support of their position.  310 CMR 10.03(2); see Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  Specifically, the Petitioners were required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006). 


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
WITNESSES
The following witnesses testified for the Beckmans:

1. Scott Goddard.  Goddard holds BS and MS degrees in environmental engineering.  He is the principal of Goddard Consulting, LLC.  He has served as a full time practicing professional consultant in the field of wetlands science for seventeen years.

2. Jonathan Markey.  Markey holds a bachelors degree in civil engineering.  He is a licensed professional engineer in several states including Massachusetts.  He has worked in the field of engineering for approximately twenty years, concentrating in the areas of drainage, soil evaluation, and septic design.
The following witnesses testified for DEP:

1. Nancy White.  Nancy White was employed with MassDEP as an Environmental Analyst III with the Wetlands and Waterways Program. She began her employment with MassDEP in 1997. She had significant experience with wetlands permitting and enforcement matters. She held a BA degree in environmental science, and had acquired other formal education in wetlands science.
  
2. Thomas Maguire.  Maguire holds an MS degree in environmental studies and a bachelors degree.  His formal education included course work in resource engineering, wetlands science, and groundwater hydrology.  He has been employed by DEP in the Wetlands and Waterways Program since 1989.  He presently serves as the Regional Consistency Coordinator.

The following witnesses testified for the Commission:

1. Delia R. J. Kaye.  Kaye holds a BS in wildlife biology and she has completed graduate course work in ecology, wetlands ecology, and botany.  She has completed other course work in stream restoration, advanced hydric soils, and freshwater wetland construction.  She has been employed as the Natural Resources Director for the Concord Natural Resources Commission since 2006.  Prior to that she worked as an environmental scientist with an engineering firm from 1997 to 2006, working on wetlands matters.

2. Peter C. Fletcher.  Fletcher holds an MS degree in soil science and a BS degree.  He was previously employed from 1972 to 1998 as a soil scientist with the United States Department of Agriculture Natural Resources Conservation Service.  He is a certified soil scientist and soil classifier and operates his own soil science consulting firm.
BACKGROUND AND FINDINGS OF FACT
The Site.  The site consists of approximately four acres, sloping gently downgradient from south to north, with an average of six degrees of change in elevation.  Goddard PFT, p. 4.
  Many years ago the site was used for agricultural purposes, but it is presently heavily vegetated with decades of old growth.  Most of the site is dominated by upland shrubs and briars that are so thick it is almost impassable by foot.  Goddard PFT, pp. 4-5; Hearing #2, 10-15.
  


In the central to southern portion of the site lies the small pond, approximately 1,864 square feet in surface area.  The pond is generally bordered by a fringe of wetland vegetation.  Goddard PFT, pp. 6-8, 13.  Water is occasionally discharged into the pond from a 4 inch clay pipe that originates from an old offsite, upgradient irrigation well, lined by concrete.  Goddard PFT, p. 13; Kaye PFT, p. 9.  Kaye believes that she has seen substantial water flow from the well into the pond, but there is no supporting factual basis or evidence regarding volume or frequency of flow.  Kaye PFT,  p. 9.  I thus attach no weight to Kaye’s opinion that there is substantial flow.

In the opposite direction to the north, and just offsite on the northern border of the property is an intermittent, unnamed stream that runs from west to east, along with associated BVW fringe on and near the banks.  Goddard PFT, pp. 7, 11.  The unnamed stream is also generally bordered along its banks with some mature trees and small saplings.  Hearing #2, 10-15.  Between the pond and the unnamed stream is upland area, lacking hydric soils and wetland vegetation.  Goddard PFT, pp. 8-9, 20.

The Pipe.  During the Commission review process the Commission’s expert, Fletcher, believed that there might be an underground drainage structure travelling from underneath the pond downgradient towards the unnamed stream.  His belief was based upon old aerial photographs depicting a possible drainage ditch; the property’s prior use for agricultural purposes; and the presence of a small V-shaped channel on the southern bank of the unnamed stream—indicating that at least historically there may have been water flowing at that point into the unnamed stream.  Fletcher testified that the V-shaped channel was likely dug by hand many years ago to facilitate flow from the south into the unnamed stream, and was further eroded many years ago from flowing water.  Fletcher PFT, p. 17; Kaye PFT, p. 5, Ex. G.  

On September 5, 2013, Fletcher and Goddard investigated the site for an underground drainage structure.  They started in the pond, where there were no visible signs of a drainage structure.  Using a metal probe to pierce vertically downward through the pond bottom they located the inlet of an old clay pipe.  The inlet was buried under soft bottom sediments, the consistency of a thick soup.  Hearing #2, 10-15.  The sediments had accumulated over at least five to ten years to a level that was several inches above the pipe inlet.  Hearing #2, 40-46.  Above the sediment was approximately 10 inches of water.  
On every occasion the pond has been observed by witnesses in this case there has been water over the inlet, ranging in depth from 4 to 12 inches.  Hearing #2, 15-20; Goddard PFT, p. 19; Fletcher PFT, p. 10.  There is no direct evidence that water flows into the inlet.  In fact, the accumulation of substantial sediment on the pond’s bottom is indicative of a lack of flow in the pond into the inlet.  Goddard Rebuttal PFT, p. 6.  Each time the inlet has been inspected, it has been found to be clogged with at least several inches of sediment or soil, including some stones.   Goddard PFT, pp. 18, 19-20, 26; Goddard Rebuttal PFT, p. 13.  On a number of occasions the Applicants’ wetlands expert, Goddard, and others cleared the inlet of sediment and soil by hand, reaching several inches into the pipe.  That, however, did not lead to any detected flow of water into the inlet.  The inlet portion of the pipe remained blocked by sediment or soil that could not be reached by hand.  

There is other evidence that water does not flow into the inlet.  The water surface near the inlet is covered with a substantial layer of duckweed, which is indicative of stagnant water.  Goddard PFT, p. 20.  Fletcher, the Commission’s expert, admitted that during the times he inspected the pond there was no detectible flow into the pond inlet.  Fletcher PFT, p. 14.  

Fletcher and Goddard used the probe to locate the underground pathway of the pipe from the pond towards the unnamed stream.  The pipe is 133 feet long.  Goddard PFT, p. 16.  At some point many years ago it was installed to direct flow from the pond to the intermittent stream.  Fletcher PFT, p. 7.  It has approximately a 1% pitch from the inlet to the outlet.  Goddard PFT, p. 16.  The pipe’s length is comprised of several separate segments of clay pipe, each about three feet long.  The segments are connected and held together by friction, and no cement or glue.  Each segment has a narrow and a wide end, or flange; the narrow end of each segment is inserted into the flange portion of the adjacent pipe segment, for the entire length of the pipe.

While continuing to probe vertically downward trough the soil, Fletcher and Goddard discovered the pipe’s outlet approximately ten to thirteen feet upgradient from the unnamed stream.  There, the ground surface was similar to the remainder of the surrounding forest.  There were accumulated leaves and debris, and no direct visible signs of a buried pipe.  There was no evidence of recent flow or wetness from a buried pipe at the location.  Goddard PFT, p. 17.  Slightly downgradient towards the intermittent stream was the small V-shaped channel that Fletcher had previously observed and testified had been dug into the ground surface many years ago to direct flow into the stream.  To uncover the pipe outlet, Fletcher dug through densely packed soil and well established roots from shrubby vegetation.  Goddard PFT, p. 5, 17.  The pipe outlet was buried approximately twelve to eighteen inches below the surface.  It had likely been buried for a number of decades, maybe several.  Goddard PFT, p. 5, 17; Goddard Rebuttal PFT, p. 2.  

When uncovered, the pipe outlet was found to be completely occluded with soil, and not a drop of water came out.  The soil was not saturated or manifesting wet conditions.  Fletcher and Goddard used their hands to clear out the first six inches of the pipe, to a point where the pipe remained filled with soil.  There continued to be no evidence of flow from the pipe, including any visible wetness.  It should be noted that at that time the pond was filled with water at an elevation of about 10 inches over the pipe inlet.  Hearing #1, 1:43-2:01; Goddard PFT, p. 17; Goddard Rebuttal PFT, p. 2; Fletcher PFT, p. 10.  The pipe inlet is approximately three feet higher in elevation than the outlet, creating hydraulic gradient and hydraulic head.  Goddard PFT, p. 17; Goddard Rebuttal PFT, p. 13.  Hydraulic gradient and head are forces or pressures that may cause a stream to flow.  See Matter of Pyramid Mall of Hadley Newco, LLC, Docket No. 2006-49, Final Decision (September 10, 2010).  Despite the difference in elevation and the standing water in the pond, there remained no evidence of flow at the outlet.  Goddard PFT, p. 18.  There were hydric soils near the outlet.  But that by itself is not indicative of flow from the pipe because the area lies at or below seasonal high groundwater, which causes the formation of hydric soils.  In addition, the hydric soils could have formed many years ago when the pipe was not occluded, the outlet was not buried, and water flowed readily from the pond to the outlet.  Goddard PFT, p. 11.   

After uncovering the pipe outlet, Fletcher and Goddard left it uncovered and exposed, and it persisted in that state for approximately one year.  Goddard PFT, p. 18.  Goddard followed up with periodic inspections of the pipe outlet on October 16, 2013, January 7, 2014, and February 14, 2014, and never observed any evidence of water flowing from the pipe.  And each time the surface water on the ponded area was at least several inches above the pipe inlet.

The parties also performed numerous analyses and investigations of the pipe and its contents.     

Camera Tests.  In October 2013 and again in November 2014, the Beckmans retained a company to investigate the inside of the pipe with special camera probes.  The company manually cleared the pipe outlet and inlet of the first several inches of soil and inserted the camera probe as far as possible, about 12 to 16 inches.  The recorded videos demonstrate that the inlet and outlet were completely occluded.  Goddard PFT, p. 27, Exhibit L.

Dye Test.  The Applicants also performed a dye test, which involved pouring dye into the pond and observing whether it flowed into the pipe inlet and through the pipe to the outlet.  During the two hour period of observation there was no evidence of flow within the pond or at the outlet, as demonstrated on the video of the test.  The other parties correctly assert that it would have been more probative if the test were performed for a longer period of time.  Goddard PFT, p. 26, Exhibit J.  Goddard conceded that the two hour duration is a weakness in the dye study, but he asserted that the test is probative but not determinative of his position.  Goddard Rebuttal PFT, p. 16.  I agree, and find it is some additional evidence of no flow into the inlet, but not conclusive.

 The V-Shaped Channel.  The two DEP witnesses testified that the V-shaped channel is evidence of recent and current flow from the outlet.  Maguire PFT; White PFT, p. 22.  They contend that water from the outlet eroded the ground surface to form the channel; eroded rocks in the channel to give them a round shape; caused adjacent tree roots to buttress; and deposited sandy sediment from the pond at the bottom of the channel.  This testimony is unpersuasive and lacking a factual basis.  Many years ago there may have been sufficient flow from an unclogged pipe and uncovered outlet to create the channel, deposit the sand, and erode the rocks, but there is no evidence of such flow from the pipe in its present state—clogged (excepting small void spaces discussed below) with its outlet buried under twelve to eighteen inches of densely packed soil.  Markey Rebuttal PFT, ¶¶ 4-5.  The Commission’s expert, Fletcher, and the Applicants’ witness, Goddard, agree with this conclusion, testifying that the V-shaped channel was most likely dug many years ago to facilitate flow from the south into the intermittent stream.  Fletcher PFT, p. 17; Kaye PFT, p. 5, Ex. G; Hearing #2, 20-37; Goddard Rebuttal PFT, p. 15.

Markey also testified credibly that it is “impossible for the pipe to make a vee cut, or to convey such materials [sands and rounded pebbles] when the pipe outlet was buried for decades under 2 feet of sediments.”  Markey Rebuttal PFT, ¶ 4.  Markey correctly concludes that the v cut and other traces of flow in it from the outlet, such as sand and rounded pebbles are “historic relics of the time when the pipe was newly installed and functional.  It clearly had not functioned in that way for decades.”  Markey Rebuttal PFT, ¶ 4.  Alternatively, the sand and rounded stone deposits may be due to over wash from the nearby intermittent stream.  

Observations of Flow.  At times when the parties dug test pits along different segments of the pipe during the periods of high groundwater the length of the pipe was almost entirely submersed in groundwater.  White PFT, p. 19; Goddard PFT, pp. 20-21.  When soil was removed from around the pipe to create test pits water was occasionally observed seeping out of the pipe’s flange gaps or cracks.  Goddard, PFT, p. 21, 23; White PFT, pp. 7-9; Fletcher PFT, pp. 8-9; Kaye PFT, p. 8.  Three small void spaces were observed in the gaps or cracks in the pipe’s interior at three test pits; they were just large enough to insert a finger or two at the top interior of the pipe, about 1 to 1.5 inches in space.  White PFT Rebuttal, pp. 27-28; Fletcher PFT, p. 9; Kaye PFT, p. 8.  But those spaces were minor, and the remainder of the observable portion of the pipe interior was filled with soil.  Goddard PFT, p. 23.  There is no evidence showing how far into the pipe’s interior the few void spaces extended.  At other locations, the pipe segments were observed by DEP to be “fully blocked by compacted, loamy soil . . . .”  White PFT, p. 7.

There is a persuasive explanation for water seeping from the pipe’s flange gaps or cracks during periods of high groundwater, and all parties agree that it explains at least some of the water seeping from the pipe.  Goddard Rebuttal PFT, pp. 7-8.  Groundwater infiltrates the pipe through the flanges, breaks, and other structural flaws.  Markey PFT, ¶¶ 21-26.  This is a common occurrence for pipes that are not structurally sound, particularly when, as here, groundwater is high relative to the pipe.  Markey testified that this happens with compromised municipal sewer systems, and is known as “I and I,” which stands for “Inflow and Infiltration.”  Markey PFT, ¶ 27.  Here, the pipe’s poor structural integrity is complemented by the fine soils inside the pipe having a greater “Available Water Capacity” than the more coarse soils outside the pipe.  Markey PFT, ¶ 29.  “Available Water Capacity” refers to the soil’s ability to retain water after being saturated.  As a consequence, when the pipe is uncovered and the surrounding hydrostatic pressure is removed water is released from the soils inside the pipe to the outside through the flanges and other openings in the pipe.  Markey PFT, ¶¶ 30-31.  The result is that a significant amount of water weeps from the soil and sediment inside the pipe, which have a substantial and greater Available Water Capacity than the external soils.  

DEP and the Commission do not dispute that groundwater infiltrates the pipe and then seeps out at times, including when pressure is released from around the pipe.  Fletcher PFT, p. 12; Hearing #2,  2:01-2:05.  They point out that the pipe joints are not cemented and are fit loosely together, making for loose joints and cracks through which water can flow.  Fletcher PFT, p. 12.  They believe, however, that some of the water seeping from the pipe cracks and gaps and occasionally from its outlet is from the pond itself.  Even though there is no evidence of flow into the completely occluded inlet, they believe that water flows into the inlet and then through the pipe among the pore spaces in the compacted sediment and soil particles inside the pipe.  They also believe that there might be other larger void spaces within the pipe, like the two or three small void spaces that they observed in the flange gaps or cracks.
  But the evidence undermines both positions.    

As discussed previously, there is no direct evidence of flow into the inlet in the pond.  And, typically, when seepage was observed in the test pits from cracks or flanges it was of limited duration and generally stopped before or when the water within the test pit filled to a point that it reached an equilibrium with the surrounding groundwater elevation.  That is evidence that the seeping water is from groundwater, not the pond.  Goddard PFT, pp. 21-24; Goddard Rebuttal PFT, pp. 8, 10-11.  If the water were flowing from the pond, it should have continued to flow from the hydraulic head or gradient instead of stopping when the surrounding groundwater level reached the pipe.  Id.  In fact, as the water level in the test pits rose up to the pipe, it was observed to be infiltrating back into the pipe’s small void spaces.  White PFT, p. 9. 

At one test pit the seepage from the crack occurred for a longer period of time, as much as two to three hours according to Fletcher and White.  DEP and the Commission point to this as evidence of flow from the pond.  Hearing #2, 1:53-56; Fletcher PFT, pp. 8, 13-15; Kaye PFT, p. 8; White PFT, pp. 9-10.  Although one could possibly infer that this longer period of seepage is evidence of flow from the pond, there are several problems with this theory that undermine its persuasive force.  First, there is no direct evidence that the seeping water is from the pond; in contrast it is undisputed that at least a significant amount of water within the pipe is from groundwater infiltration.  In fact, at the time, groundwater elevations were high.  Fletcher PFT, p. 13.  
Second, there is no evidence that there is a void in the soils within the pipe that travels all the way from the pond, which would more readily support the position that continuous seepage or seepage from the outlet is from the pond.  Hearing #2,  2:01-2:05.  Indeed, if there were a continuous open space along the top interior of the pipe, then water would be observed continuously flowing from the pipe.   Hearing #2, 40-56 (Fletcher).  In fact, however, on every instance the pipe inlet was inspected it was observed to be totally occluded with at least several inches of soil.  The same is true for the outlet, with the exception of its last several inches, where soil was removed by hand.  In addition, except for the three small void spaces observed through flange cracks, the remaining visible portions of the pipe’s interior appeared occluded with soil.  
Third, the evidence shows that it is more likely the seepage resulted from the groundwater infiltrating the pipe through gaps and cracks when it was completely or partially submersed in groundwater.  This conclusion is compellingly buttressed by the complete absence of evidence of flow into the pipe inlet and absence of evidence of seepage from the pipe flanges or the outlet during periods of low groundwater.  If water were flowing from the pipe inlet in the pond, water would be observed seeping out of the pipe’s flange gaps or cracks during periods of low groundwater, but there is no such evidence.  Hearing #2, 1:57.  In fact, Fletcher admits that on February 14, 2014, when groundwater was below the bottom of the pipe, no water was observed seeping from the flange cracks or gaps into test pits. Goddard PFT, p. 21; Goddard Rebuttal PFT, p. 12; Fletcher PFT, p. 13.  While it is possible the contents of the pipe were frozen, there is no evidence of that.  During that time water depth in the pond was observed to be over the pipe inlet.  

In addition, there is no evidence of hydric soils near the pipe (except for the outlet); this also indicates that there is no seepage of water from the flange gaps or cracks during periods of low groundwater.  In fact, soils surrounding the outside of the pipe were determined not to be hydric.  White PFT, p. 10.  

On one occasion the pipe outlet and the hole dug adjacent to it were covered with water.  Fletcher sought to dig a channel travelling from the hole directly below the outlet to the unnamed stream to determine if water were flowing from the pipe.  Fletcher believes that Goddard’s opposition to him digging the channel prevented Fletcher from showing that water was flowing from the pipe outlet.  Hearing #2, 1:00-1:14; Kaye PFT, p. 9; Goddard Rebuttal PFT, p. 10.  Fletcher’s position is not persuasive.  If water were flowing from the pond and through the pipe outlet it should have continued to flow from the three foot head at the pond inlet regardless of water being over the outlet.  If that occurred, water would then fill the hole and flow downgradient under its own force towards the stream.  Goddard Rebuttal PFT, pp. 8-9, 10-11.  But that did not happen.  Alternatively, Fletcher could have baled the water out of the hole below the outlet to show that water continued to flow from the outlet.  That was done on other occasions, but for some reason it was not done on this one.  See e.g. Fletcher PFT, p. 12.
On December 4, 2014, the parties performed additional testing at the outlet.  White PFT, p. 14.  Fletcher removed the soil over the pipe outlet that Goddard had placed over it from a prior inspection.  Goddard had not completely repacked the soil into the pipe, leaving a void space in its interior.  Goddard Rebuttal PFT, pp. 3-4; Goddard PFT, p. 25.  When the soils covering the outlet were removed water seeped from the void space left in the outlet.  White PFT, p. 14; Kaye PFT, p. 9; Fletcher PFT, p. 11.  Maguire attempted to use this and a test to demonstrate that water was flowing from the pond through the pipe: He dug three holes.  One hole was just below the outlet and was designed to receive water seeping from the outlet when the dirt covering it was removed.  Maguire PFT, p. 5.  The other two holes were dug adjacent to the hole below the outlet to analyze the comparative rate at which they filled from groundwater alone, without water seeping from the pipe.  Maguire concluded that the hole below the outlet filled up more quickly than the others, and he attributed that to seepage from the pipe outlet that he believed was from the pond.  Maguire PFT, p. 5.  In other words, Maguire hypothesized that if the hole below the pipe filled up more quickly than the other two holes, there must be another independent source or factor that could not influence the other two holes, i.e. pond water.  The test and its results, however, are problematic for several reasons that preclude reliable comparisons among the holes: there is no explanation for how flow rate was determined; the holes were different diameters and different depths; the holes likely had different groundwater infiltration rates; and the water within the pipe could have been solely derived from groundwater.  Markey Rebuttal PFT, ¶ 1; Goddard Rebuttal PFT, p. 16.  The differently sized holes likely filled at different rates from groundwater.  Also, because the hole directly below the outlet was in an area that had been dug many times previously, the surrounding porosity was greater, leading to increased infiltration of groundwater.  The other two holes had never been dug, and thus were in more compacted, consolidated, and less porous soil—this would lead them to fill at slower rates.  Markey Rebuttal PFT, ¶¶ 1-3.  In addition, Maguire did not measure the flow from the pipe itself. Id.; Goddard Rebuttal PFT, p. 16.
For the reasons discussed above, a preponderance of the evidence demonstrates that the water that was observed to be seeping from the outlet in April and December 2014, was from groundwater infiltration;  ground water was high on both occasions.  Markey Rebuttal PFT, ¶ 6; Goddard Rebuttal PFT, pp. 3-4; Goddard PFT, p. 25.  In contrast, there is no persuasive evidence that the seepage at the outlet originated from the pond; at the time of the tests in April and December 2014, the groundwater was high.       

Although hydric soils were found proximate to the pipe outlet they do not establish flow from the pipe outlet while it was covered.  The soils lie at or below seasonal high ground water, which is one explanation for the formation of hydric soils.  Goddard PFT, p. 11.  The hydric soils may also have formed decades ago when the pipe outlet was open and water flowed from it.  Goddard PFT, P. 11.

Soil and Flow Differential Inside and Outside Pipe.  Markey evaluated the impact of soils on water flow both inside and outside the pipe.  Markey’s analysis assumed that the pipe is clogged with soils and that water flows through pore spaces surrounding the soil particles.  DEP and the Commission have opined that this is how the water may travel from the inlet to the outlet.  Fletcher PFT, pp. 12-13.  Markey’s assumption is supported by a preponderance of the evidence demonstrating that the locations where the interior of the pipe was observed it is almost entirely filled with sediment and soil, with the exception of the small number of void spaces into which one to three fingers could be inserted.  Markey PFT, ¶ 20.    

The type of sediment inside the pipe will affect its permeability.  Markey conservatively modeled that the pipe contains a fine sandy loam, instead of silts and clays as evidenced by site observations.  Markey PFT, ¶ 16.  The fine sandy loam may have originated from the pond when water was flowing actively through the pipe.  Outside the pipe, the soil in the layer closest to the ground surface is a fine sandy loam.  Below that beginning at a depth of 5 inches it is a gravelly coarse sand.  Markey PFT, ¶ 17.  The coarse sand is significantly more permeable than the sandy loam.  Markey PFT, ¶ 18.  The former has an infiltration rate of 8.27 in/hr, and the latter has an estimated rate of 1.02 in/hr.  As a consequence, the soil outside of the pipe has a capacity for water to flow through it 8 times faster than the sediment inside the pipe.  Markey PFT, ¶¶ 18, 28.  Markey therefore concluded that the pipe actually impedes flow from the pond, i.e., instead of facilitating flow by meeting the stream definition as a “body of running water” that moves in a “definite channel,” the occluded pipe hinders flow, especially when compared to the surrounding groundwater.  Markey Rebuttal PFT, ¶ 5.  Markey tellingly testified that if the pipe were replaced with soils comparable to the surrounding soils “more water would flow through this area than in the current condition with the clogged pipe.”  Markey Rebuttal PFT, ¶ 5.  Goddard also opined that the groundwater outside the pipe flows significantly faster than water inside the pipe.  Goddard PFT, pp. 22, 28.  

Although this testimony from Markey and Goddard is quite persuasive in itself, Markey went further and used a formula known as Darcy’s Law to calculate the rate of flow through the soil pore spaces in the pipe.  To do that he made a number of assumptions that, as DEP points out, may not be entirely accurate.  First, he assumed that the entire pipe was totally occluded with soil.  As DEP asserted, however, in three locations there were small finger sized void spaces.  While that may detract from the weight of Markey’s testimony, the evidence of void spaces was severely limited.  And DEP has not indicated what effect these apparently isolated void spaces would have on Markey’s calculations.  Last, other evidence, including observations of the inlet, outlet, and other flange gaps indicate the remainder of the pipe may be totally occluded, with no void spaces.  The result is that a preponderance of the evidence shows that Markey safely assumed that the pipe is totally occluded.
DEP also points out that Markey assumed the entire pipe was six inches in diameter even though the inlet is ten inches.  Again, DEP has raised a valid point that calls into question the weight to be given Markey’s calculations.  But DEP raised a similar point previously when it pointed out that Markey mistakenly assumed the pipe’s diameter was four inches.  Markey corrected that testimony, and his resulting calculations showed no difference in the rate of flow.  The same may be true for failing to account for the inlet diameter of 10 inches, and DEP has not shown otherwise.  DEP has also pointed out that flange cracks and the elevation of the surface water over the inlet may influence the rate of flow.  Affidavit of Thomas Maguire, in response to request for additional evidence from Markey.  While DEP has pointed to these potential issues with Markey’s calculations, it has not taken the next step—providing evidence of what if any impact there is on those calculations.  
Given these legitimate issues raised by DEP, I attach some, but not substantial weight to Markey’s Darcy’s law calculations.  I do find, however, that the resulting enormous disparity between the rate of flow inside versus outside the pipe is corroborated by Markey’s and Goddard’s analyses above finding the soils outside are significantly more permeable.  Markey’s calculations demonstrate that when the pipe contains silty sand, as testified to by Fletcher, it takes 5.5 years for water from the pond to travel through pore spaces from one end of the inlet to the outlet.  In contrast, if the pipe were filled with the sandy soils found outside the pipe for the remainder of the site it would take water 20 days to flow from the inlet to the outlet.   Markey Response to Order for Additional Evidence, ¶ 2.  Again, I attach little weight to these specific calculations but note that the internal versus external disparity exists, is quite substantial, and is consistent with the above analysis.

DISCUSSION

I.
The Pipe Does Not Contain A Stream
For clarity, I have repeated the stream definition in 310 CMR 10.04 here:
a body of running water, including brooks and creeks, which moves in a definite channel in the ground due to a hydraulic gradient, and which flows within, into or out of an Area Subject to Protection Under M.G.L. c. 131, § 40. A portion of a stream may flow through a culvert or beneath a bridge. Such a body of running water which does not flow throughout the year (i.e., which is intermittent) is a stream except for that portion upgradient of all bogs, swamps, wet meadows and marshes.  (emphasis added)


It is axiomatic that this regulation must be interpreted and applied according to its plain meaning, and language should generally not be implied if it is not present, absent a clear intent to the contrary. Warcewicz v. Dep't. of Environmental Protection, 410 Mass. 548, 574 N.E.2d 364, 365-66 (1991) (language should not be implied where it is not present and thus it was improper for MassDEP to import a definition from one regulatory body into another).
“Flow” “Within” or “Out of” an “Area Subject to Protection.”  There is no evidence of flow within the pond and then out of it into the pipe inlet.  DEP and the Commission theorized that water flows into the inlet through the sediment at the bottom of the pond and then through the pore spaces among the soil particles in the inlet, but there is no evidence to support that.  Moreover, neither DEP nor the Commission introduced evidence to show how such infiltration could occur given the specific circumstances of the case, i.e. whether there is sufficient hydraulic head and hydraulic gradient to move small water particles through the pond sediment and the finely and densely packed sediment and soil in the pipe inlet (not to mention the remainder of the pipe).  Thus, while it is theoretically possible for the water to travel through the pore spaces, it also remains theoretically possible that the density and depth of occlusion within the inlet in conjunction with an insufficient hydraulic head or hydraulic gradient prevent any water from flowing through the inlet and downgradient through the pipe.  

Indeed, a preponderance of evidence shows that there is no detectable flow in the pond into the inlet.  That evidence includes: repeated observations of still pond water; repeated observations of the occluded pipe; repeated observations of stagnant water; the pond water surface perpetually elevated over the inlet for at least four to ten inches; a dye test showing no flow; camera tests showing the occluded pipe inlet (and outlet); no evidence of seepage from flange cracks or gaps during periods of low groundwater; and no evidence of a continuous path or channel running from the inlet through the pipe.

As a consequence, the alleged stream does not meet one requirement of the stream definition—that it flow within, into, or out of an area subject to protection under the Act.  
A “Portion of a Stream May Flow Through a Culvert or Beneath a Bridge.”  As previously decided in Matter of Pyramid Mall, the plain, unambiguous terms of this regulation provide that a body of running water that flows entirely within a pipe is not a stream.  Matter of Pyramid Mall of Hadley Newco, LLC, Docket No. 2006-49, Final Decision (September 10, 2010) (where an outflow pipe from a detention basin was not a “stream because no part of it ‘moves in a definite channel in the ground”; instead, it was simply a drainage pipe that flowed to the subsurface drainage system, and not a pipe that culverts a stream).  Had the regulatory intent been otherwise, the Department would not have specifically included the qualifying term that limits inclusion of culvert streams to those for which a “portion” travels through a culvert.  This means that at least some portion of the stream must not flow through a culvert. 
The stream in this case does not meet this requirement.  In its natural, undiscovered state no part of the alleged stream extended beyond the pipe.  The stream allegedly begins within the pipe inlet where there is allegedly sufficient head to commence flow through soil particles, and terminates at its outlet, which is buried under twelve to eighteen inches of dense rooted soil.  No portion of the alleged stream extends beyond the pipe.  As a consequence, a preponderance of the evidence shows that the pipe does contain a stream because no portion of the alleged stream lies outside of the pipe.
“Body of Running Water” “Which Moves in a Definite Channel.”  In this case, the alleged stream is intermittent, which means that it may be a “body of running water” that moves or flows only flow for a part of the year, and as little as once a year.  Matter of Pyramid Mall Hadley Newco, LLC, Docket No. 2006-49, Final Decision (September 24, 2010).  However, a preponderance of the evidence shows that even if water particles travel through soil pore spaces into and through the pipe inlet, the water would continue throughout the remainder of the pipe as dispersed movement of water particles through soil pore spaces (excepting the three small voids).  That does not constitute a “body of running water” which “moves in a definite channel.”  Common definitions of “body” in this context include “a mass of matter distinct from other masses <a body of water>”
 and “[a] large or substantial amount of something; a mass or collection of something.”
  Thus, the phrase “body of running water” implies that there is at least some significant cohesive mass or collection of water particles that travels as a mass through at least a substantial part of the alleged channel.  
Here, in contrast, the water is allegedly dispersed at the intlet into minute droplets or particles among a substantially larger mass of soil and sediment in the pipe.  The dispersed water particles then allegedly travel through the soil in the remainder of the pipe for its 133 feet (excepting the three small void spaces).  This travel of minute water particles occurs at a microscopic level, requiring the particles to follow a long and complex path to reach the outlet.  Markey Rebuttal PFT, ¶ 8.  There is no evidence that for any significant portion of this pipe water from the pipe inlet travels as body of running water in a definite channel.
  See Maguire PFT, p. 9.  As a consequence, the alleged stream also fails to meet the requirement that there be a body of running water.  

A preponderance of the evidence also demonstrates that the interior of the pipe does not serve as a “definite channel.”  To be a channel it must “serve as a regular conduit and connection from the wetland to the culvert and eventually to the [outflow into the river].”  Matter of Cintron, Trustee, Bucko Family Realty Trust, OADR Docket No. 2004-530, Recommended Final Decision (November 10, 2005), adopted by Final Decision (December 27, 2005) (determining that a swale flowing from a wetland was a sufficiently defined channel at the point where it bordered the wetland); accord Matter of Tassinari, OADR Docket No. 83-89, Final Decision (May 29, 1984) (“the significance of a ‘definite channel’ . . . is functional – the ability to serve as a regular conduit and connection from the wetland in question to the Salem Street drainage system, Peabody Brook and the Merrimack River.”).


Here, a preponderance of the evidence shows that the pipe cannot serve as a regular conduit.  Instead, its inlet, its outlet, and its interior are almost completely occluded with densely packed, fine soil materials that serve as an impediment to flow, not a regular conduit.  In fact, a preponderance of the evidence shows that groundwater outside the pipe flows substantially faster than any water that might possibly enter the pond inlet, assuming it did and assuming it traveled to the outlet. 
  It is noteworthy that if wetland jurisdiction were extended over the pipe under the circumstances of this case, significant questions would arise regarding jurisdiction over analogous groundwater flows, like natural underground preferential pathways.  

The facts in this appeal are quite different from those in prior DEP decisions involving pipes or culverts that constitute portions of a stream.  Tyn involved a non-jurisdictional pond that was part of a system of preexisting intermittent streams that were partially piped.  Matter of Tyn Limited Partnership, Docket No. 99-207, Final Decision (July 10, 2001).  The pond had been created by digging into and widening the preexisting natural stream bed.  There was substantial evidence of a body of water flowing through the pipe from the pond to the outlet.  There was no evidence of groundwater flowing through the pipe instead of pond water.  It was undisputed that a body of water flowed through the pipes to and from the pond.  Although there was some evidence that the pipe may not have been “fully functional,” the magistrate found that at least “some of the water that enters it from the wetland flows out of it into the pond.”  He also found “[n]o proof of any other source for the water flow into the pond . . . was presented. . . .  Moreover, . . . proof that the water table is below the level of the pond is well below the surface throughout the site suggest strongly that groundwater cannot be the source of the water flowing out of the pipe.”  Id.  Here, in contrast: (1) there is a substantial groundwater contribution to the pipe; (2) the inlet, outlet, and interior of the pipe are entirely occluded with soil, except for three finger sized void spaces observed at flange cracks or gaps; (3) there is no evidence that water actually flows from the pond into the pipe; and (4) there is no evidence that pond water travels the entire length of the pipe to the outlet, whether as diffuse particulates through soil or as a body of running water.

In Papp the stream flowed as a swale within a BVW and out of it, into a catch basin, and then via a pipe to its outlet into a wetland.  Matter of Papp, Docket No. 05-066, Recommended Final Decision (November 8, 2005), adopted by Final Decision (December 27, 2005).  It was undisputed that a body of water flowed into the pipe from the swale and emptied into a wetland.  


In Berry, it was undisputed that a body of running water travelled into a natural channel in the ground and then partially within and then out of a wetland and then discharged into a pipe, which then discharged into an open channeled intermittent stream.  Matter of Berry, Docket No. 85-6, Final Decision (1986)).  The stream in the pipe was part of a preexisting natural extensive stream system.  It was undisputed that a body of running water periodically travelled through the entire hydrological system.  These facts are in stark contrast to those in this appeal, for the reasons discussed above with Tyn.    

In Tassinari, water flowed from the wetland into a natural drainage channel (swale) into a culvert that travelled under a road.  Matter of Tassinari, Docket No. 83-39, Final Decision (1984).  The flow of water in the swale was “a clearly identifiable, measurable feature” described by all witnesses.  Thus, the “flow of water” was found to be a “body of running water which is in a definite channel from where it leaves the wetland area to where it enters the culvert.”  The channel was also found to be “definite enough in nature to be susceptible of observation, measurement and description by the parties . . . .”  There was also “no question” that the water regularly flow[ed] from the wetland to the culvert along the same path in an observable, measurable amount.”  Id.  It is obvious the evidence in Tassinari starkly contrasts that here, leading to the decision there that a swale that flowed from a wetland and through a culvert was indeed a stream.
II.
The Commission and DEP Accurately Delineated the A Series Wetlands
The last issue concerns the BVW delineation proximate to wetland flags WFA-33 through WFA-36.  The disputed area is approximately 50 square feet and is proximate to the pipe outlet and the unnamed stream.

The delineated area in question could not be presumed accurate pursuant to 310 CMR 10.55(2)(c)1 because reliance upon wetland indicator plants alone would not yield an accurate delineation: the area is highly disturbed and was largely devoid of vegetation when it was analyzed.  Kaye PFT, p. 11; Fletcher PFT, p. 17.  Consequently, the area should be delineated under 310 CMR 10.55(2)(c)2, which allows the issuing authority to require certain evidence of saturated or inundated conditions, including groundwater, prolonged or frequent surface water, or characteristics of hydric soils.  

Here, it is undisputed that both the hydrology and hydric soils show the area to be BVW.  Kaye PFT, p. 11; Fletcher PFT, p. 18.  Also the area is connected to and an extension of the larger wetland system associated with the unnamed stream to the north.  Fletcher PFT, p. 18.  As a consequence, I find a preponderance of the evidence shows that DEP and the Commission have correctly delineated the A series wetlands. 
CONCLUSION


A preponderance of the evidence shows that the pipe does not contain a stream, and thus the IVW is not a BVW.  I also find, however, that the wetland delineation proffered by DEP and the Commission for the fifty square feet of BVW near the northern boundary is correct. As a consequence, I recommend that the DEP Commissioner issue a Final Decision affirming the portion of the SDA with respect to the BVW delineation to the north but vacating the portion of the SDA finding the IVW is in fact a BVW.

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________
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� It is also undisputed that the pond does not exceed 10,000 square feet, which would render it a jurisdictional pond having Land Under Waterbody and Banks subject to protection under the Wetlands Regulations.  See 310 CMR 10.02, 10.04, and 10.56.





� In promulgating the Wetland Regulations the Department chose to use the term “bordering vegetated wetlands” to refer to all five freshwater wetlands defined in the MWPA: “bogs,” “freshwater wetlands,” “swamps,” “wet meadows,” and “marshes.”  See G.L. c. 131 § 40; 310 CMR 10.55(2)(a) (“Bordering Vegetated Wetlands are freshwater wetlands which border on creeks, rivers, streams, ponds and lakes. The types of freshwater wetlands are wet meadows, marshes, swamps and bogs.”); see also 310 CMR 10.02(1)(a) (defining areas subject to protection).  The term “bordering” is derived from the Act, G.L. c. 131 § 40.





� See Matter of Papp, Docket No. 05-066, Recommended Final Decision (November 8, 2005), adopted by Final Decision (December 27, 2005) (recognizing the circular conundrum that that an area, like an IVW, may not be an “area subject to protection” until it is bordering on another specified resource area which may not be a jurisdictional resource area unless it flows into, within, or out of an area subject to protection, like a BVW).


� Unfortunately, Ms. White died suddenly on May 6, 2015.





� “PFT” refers to the witnesses pre-filed written testimony. 





� “Hearing #2, 10-15” refers to the second file of the audio recording, from approximately minute 10 to minute 15.  Similar references are made throughout this decision, with both the file and location on it varying.


� Although not significantly different from the observations of White and Fletcher, I do not credit the testimony regarding a prior report from Arthur Allen discussing his observations of void spaces.  See Kaye PFT; Fletcher PFT.  It is classic hearsay for which there has been no showing of reliability.  See generally Matter of Franklin Office Park Realty Corp., Docket No. 2010-016, Recommended Final Decision (February 24, 2011), adopted by Final Decision (March 9, 2011) (discussing hearsay standard).


� � HYPERLINK "http://www.merriam-webster.com/dictionary/body" �http://www.merriam-webster.com/dictionary/body� (definition #3, accessed on May 13, 2015).





� � HYPERLINK "http://www.oxforddictionaries.com/us/definition/american_english/body" �http://www.oxforddictionaries.com/us/definition/american_english/body� (definition #4, accessed on May 13, 2015).





� This conclusion does not undermine distinctly different scenarios for portions of some streams that either flow through the stream bed for portions of the stream at times of the year or involve flow through the stream bed within the hyporheic zone located beneath and alongside streams.  See Maguire PFT, p. 9; 310 CMR 10.57(1) (discussing the significance of the hyporheic zone).  “The hyporheic zone is a region beneath and alongside a � HYPERLINK "http://en.wikipedia.org/wiki/Stream_bed" \o "Stream bed" �stream bed�, where there is mixing of shallow � HYPERLINK "http://en.wikipedia.org/wiki/Groundwater" \o "Groundwater" �groundwater� and � HYPERLINK "http://en.wikipedia.org/wiki/Surface_water" \o "Surface water" �surface water�. The flow dynamics and behavior in this zone (termed hyporheic flow or underflow) is recognized to be important for surface water/groundwater interactions, as well as � HYPERLINK "http://en.wikipedia.org/wiki/Fish" \o "Fish" �fish� � HYPERLINK "http://en.wikipedia.org/wiki/Spawn_(biology)" \o "Spawn (biology)" �spawning�, among other processes.”  See � HYPERLINK "http://en.wikipedia.org/wiki/Hyporheic_zone" �http://en.wikipedia.org/wiki/Hyporheic_zone� (accessed May 13, 2015).  Streams are sometimes referred to as gaining or losing because they have surface water flows that gain water from or lose it to the ground water.  See http://pubs.usgs.gov/circ/circ1139/htdocs/natural_processes_of_ground.htm.   Also, for intermittent streams there may not be observable surface flow in some sections at times of the year.  See Matter of Pyramid Mall, supra.  The facts in this case have no resemblance to the preceding scenarios.





� Whether there is jurisdiction over an area as a wetland resource under the Act and the Regulations is generally determined from its present state, and not what it may have been historically.  310 CMR 10.05(3)(b) (determination of applicability is valid for three years).  This appeal does not raise or address the question of the jurisdictional status of areas that may be affected by events that may alter the location of wetlands, for example, clogged culverts after storms or new beaver activity.   In this appeal, it is undisputed that many years ago the pipe once contained a stream.  In contrast, there is substantial evidence that the pipe has not contained a stream for decades due to its occluded condition.
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