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SUMMARY OF DECISION
The Everett Retirement Board’s denial of the petitioner’s application for accidental disability retirement is affirmed.  The petitioner cannot prevail as a matter of law.  The Board properly denied his application without convening a medical panel.  840 CMR 10.09(2).  
DECISION
Introduction

The petitioner, Robert C. Benoit, appeals the decision of the Everett Retirement Board to deny his application for accidental disability retirement benefits.  
I held a hearing at the Division of Administrative Law Appeals, One Congress Street, Boston, Massachusetts, on May 18, 2016.  The parties submitted pre-hearing memoranda.  I admitted 17 documents into evidence.  I marked one proposed exhibit for identification only.  Mr. Benoit testified on his own behalf.  The Board called no witnesses.  I made a digital recording of the hearing.  The parties made their closing arguments orally at the hearing, and the record closed that day. 
FINDINGS OF FACT

Based on the evidence in the record and my assessment of witness credibility, I make the following findings of fact:
1. Robert C. Benoit was born in 1950.  (Ex. 3).  
2. Mr. Benoit was employed as a firefighter by the Everett Fire Department from November 17, 1975 to April 17, 2009, when he retired for superannuation.  Exs. L, M, N, P).
3. He was on injury leave from November 13, 2008 through April 16, 2009, after he was struck by a car while on duty, an injury for which he received G.L. c. 41, §111F benefits.  (Ex. P).
4. Mr. Benoit filed an application for accidental disability retirement benefits on October 21, 2013.  (Ex. O).

5. His application provided minimal information.  It was based on the heart presumption for police officers and firefighters, G.L. c. 32, § 94,
 and his history of atrial fibrillation (AFib), which he considered to be a “hazard undergone.”  (Ex. O).
6. He did not provide specific dates or length of time he was exposed to a hazard; instead, he relied on the heart presumption.  (Ex. O).
7. He did not refer to an incident report or to receiving emergency medical treatment.  He did not identify any witness data.  (Ex. O).
8. He did not refer to an injury report.  (Ex. O).

9. The only medical facility mentioned in the application was the Lahey Clinic, where he was treated by Jeffery Clayman, M.D. for AFib.  (Ex. O).

10. During the summer of 2006, while responding to a house fire, Mr. Benoit felt palpitations and chest pain when climbing the stairs.  His supervisor instructed him to leave the house and see the EMTs on site, which he did.  (Test.).

11. An incident report dated August 3, 2006 records the movements of fire apparatus and personnel responding to the house fire.  It does not record Mr. Benoit’s symptoms or the results of his evaluation by the EMTs.  (Ex. E). 
12. Mr. Benoit had a cardiac event on May 15, 2007, and he was treated at Whidden Memorial Hospital.  A hospital report stated that he has a history of hypertension, and that an EKG was performed.  Mr. Benoit’s heart rate was in normal sinus rhythm, that is, he was not in AFib.  He was diagnosed with “chest pain, possible acute coronary syndrome.”  (Test., Exs. F, H).
13. Mr. Benoit refused to be admitted to the hospital and signed himself out against medical advice.  (Test., Ex. F).

14. No injury report was filed by Mr. Benoit or on his behalf for this cardiac event. (Ex. Q).
15. Mr. Benoit was first treated by Dr. Clayman, a cardiologist, on January 9, 2009 for AFib.  (Test., Ex. I).

16. Mr. Benoit returned for a follow-up EKG on January 29, 2009.  His heart rate was regular, not in AFib.  Dr. Clayman discontinued Mr. Benoit’s use of Coumadin, a blood thinner, recommended he take one aspirin per day, and cleared Mr. Benoit to return to work when his orthopedic issues were resolved.  (Exs. D, J). 
17. Dr. Clayman saw Mr. Benoit again on May 3, 2010, when he complained of shortness of breath.  Mr. Benoit had a Holter monitor placed and some labwork performed, but the results of these tests are not in the record.  (Ex. K).

18. Aside from the recommended one aspirin per day, Mr. Benoit did not receive treatment for AFib after January 29, 2009 until May 3, 2010.  (Benoit Test.).

19. In 2013, Mr. Benoit underwent a cardioversion procedure three times to correct his AFib.  The procedure failed each time.  (Test., Ex. B).

20.  Dr. Clayton opined in 2014 that Mr. Benoit was unable to perform his essential job duties and his condition was likely to be permanent because of recurrent AFib resistant to cardioversion.  (Ex. B). 
21. Dr. Clayton further opined that while he had cleared Mr. Benoit to return to work on January 29, 2009, his arrhythmia could have reoccurred.  Mr. Benoit was symptomatic on May 3, 2010.  (Ex. D).

22. Dr. Clayton “believe[d] a consideration of disability should be considered relative to the April 24, 2009 timeframe” because the “arrhythmia may have reoccurred and made it difficult” for Mr. Benoit to perform certain firefighting duties.  (Ex. B).
23. By letter dated December 23, 2014, the Board denied Mr. Benoit’s application for accidental disability retirement.  (Ex. M).
24. By letter postmarked December 26, 2014, Mr. Benoit appealed the Board’s decision to DALA.  (Appeal).
DISCUSSION

Accidental disability retirement is granted to a retirement system member who is unable to perform his essential job duties, when such inability is likely to remain permanent until retirement age, and when the disability is by reason of an injury or series of injuries or of a hazard undergone as a result of, and while in the performance of, his job duties.  G.L. c. 32, §7(1).  An applicant must demonstrate either that a disability “stemmed from a single work-related event or series of events” or, “if the disability was the product of gradual deterioration, that the employment [had] exposed [the employee] to an identifiable condition…that is not common or necessary to all or a great many occupations.”  Blanchette v. Contributory Ret. App. Bd., 20 Mass. App. Ct. 479, 485 (1985) (internal citations and quotations omitted).

Whether one relies on an injury or series of injuries or on a hazard undergone, the only matters that may be considered in an application for accidental disability retirement are injuries or hazards undergone on the job within two years of the date on which the application for accidental disability retirement was filed, unless a written notice of injury was timely provided to the member’s retirement board, G.L. c. 32, § 7(1), or if an exception applies, G.L. c. 32, § 7(3)(a) and (b).

As a starting point, the notice requirements in c. 32 determine the time period that may be evaluated for the purpose of determining Mr. Benoit’s eligibility for accidental disability retirement.  Mr. Benoit looks to events in 2006 and 2007.  No notice of injury was filed with the Board for any heart-related injury to Mr. Benoit associated with these events.  I may not consider, thus, injuries that occurred more than two years prior to the filing of his accidental disability retirement application, that is, before October 21, 2011, unless an exception applies.  

Failure to file a written notice of injury would not bar the claim if Mr. Benoit received worker’s compensation for the injury.  G.L. c. 32, §7(3)(a).  This part of the statute does not apply to Mr. Benoit because fire fighters, as members of Group 4, are not eligible to receive worker’s compensation.  As an alternative, c. 32 provides that an employee not eligible for worker’s compensation can satisfy the notice requirement if there is a record of an injury he sustained on file in the official records of his department.  Id.  Mr. Benoit did not produce such a record.

Failure to file a written notice of injury also would not be consequential if the head of the injured employee’s department had knowledge of a personal injury suffered by the employee as a result of, and in the performance of, his duties.  G.L. c. 32, §7(3)(b).  In that circumstance, the department would be required to notify the retirement board in writing of the “time, place, cause, and nature of such injury.”  Id.  The department did not provide such notice. 
Mr. Benoit argues that, according to department protocol, a “Form 1” should have been filed with the department when the fire apparatus he was assigned to took him to the hospital in 2007.  Mr. Benoit’s argument is not supported by the plain language of c. 32, § 7(3)(a), which requires a record on file, not simply the obligation to prepare one.  Moreover, the hospital report shows that he was not in AFib, the injury identified in his application.  Rather, he was diagnosed with different heart condition.  Mr. Benoit may not amend his application to add new injuries or incidents.  Zajac v. State Bd. of Ret., CR-12-444, Decision at 4-5 (Contributory Ret. App. Bd., Aug. 21, 2015).  To allow Mr. Benoit to rely on injuries not specifically mentioned in his application would violate the notice and two-year look-back requirement in c. 32, §7(1).  Madonna v. Fall River Ret. Bd., CR-10-175, Decision at 5-6 (Contributory Ret. App. Bd., Nov. 1, 2013).
As the Board recognized, there is a second reason why it properly denied Mr. Benoit’s application.  He did not present sufficient evidence that he was in AFib when he retired on April 17, 2009.  His heart condition is a subsequently matured disability.  Vest v. Contributory Ret. App. Bd., 41 Mass. App. Ct. 191, 192 (1996) (police officer’s injury had not matured into a disabling one while he was a member in service).  Mr. Benoit was diagnosed with AFib on January 9, 2009.  He no longer was in AFib at a follow-up visit on January 29, 2009.  He did not see Dr. Clayman again until May 3, 2010, when he presented in AFib.  It would be speculative, at best, were I to conclude that he was in AFib when he retired on April 17, 2009.  
Mr. Benoit cannot prevail as a matter of law.  The Board properly denied his application without convening a medical panel.  840 CMR 10.09(2).  The Board’s decision is affirmed.
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� G.L. c. 32, § 94 establishes a presumption that a firefighter’s or police officer’s heart condition was suffered in the line of duty unless the contrary can be shown by competent evidence.
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