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Office of Consumer Affairs and Business Regulation
DIVISION OF INSURANCE
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CHARLES P, BAKER
GOVERNOR

KARYN E. POLITO
LIEUTENANT GOVERNOR

December 15, 2017

Honorable Gary D). Anderson
Commissioner of Insurance
Commonwealth of Massachusetts
Division of Insurance

1000 Washington Street, Suife 810
Boston, Massachusetts 02118-6200

Dear Commissioner Anderson:

JAY ASH
SECRETARY OF HOUSING AND
ECONOMEC DEVELOPMENT

JOHN C. CHAPMAN
UNDERSECRETARY OF CONSUMER AFFAIRS
AND BUSINESS REGULATION

GARY D. ANDERSON
COMMISSIONER OF INSURANCE

Pursuant to your instructions and in accordance with Massachusetts General Laws, Chapter 175,84, a

comprehensive examination has been made of the market conduct affairs of

BERKSHIRE LIFE INSURANCE COMPANY OF AMERICA

at their home offices located at:

700 South Street
Pittsfield, MA 01201

The following report thereon is respectfully submitted.




SCOPE OF EXAMINATION

The Massachusetts Division of Insurance (the “Division™) conducted a comprehensive market conduct examination
{(“examination”) of Berkshire Life Insurance Company of America {“BLICOA” or “the Company™) for the period
January 1, 2015 through December 31, 2013, The examination was called pursuant to authority in Massachusetts
General Laws Chapter (“M.G.L. c.”) 175, §4). The examination was conducted under the direction, management
and control of the market conduct examination staff of the Division. Representatives from the firm of Risk &
Regulatory Consulting, LLC ("RRC” or “the Examiners”) were engaged to complete the examination. The findings
and observations expressed in this Report are based upon material and information provided by the Company as of

December 15, 2017.

During the examination period, the Company sold individual disability income “DI” products. In addition, the

Company had a closed block of specialty life insurance and individual long-term care “LTC” insurance.




EXAMINATION APPROACH

A tailored examination approach was developed using the guidance and standards of the 2015 NAIC Market
Regulation Handbook, (“the Handbhook™) the examination standards of the Division, the Commonwealth of
Massachusetts’ insurance laws, regulations and bulletins, and selected Federai laws and regulations. All
procedures were performed under the supervision of the market conduct examination staff of the Division,
including procedures more efficiently addressed in the Division’s separate financial examination of the
Company. For those objectives, RRC and the market conduct examination staff used procedures petforted by
the Division’s financial examination staff to the extent deemed appropriate to ensure that the market conduct

objective was adequately addressed.

The operational areas that were reviewed under this examination include company operations/management,
complaint handling, marketing and sales, producer licensing, policyholder service, underwriting and rating and
claims. This examination report describes the procedures performed in these operational areas and the results of

those procedures.

In addition to the processes and procedures guidance in the Handbook, the exarmination included an assessment
of the Company's related internal controls. While the Handbook approach is designed to detect incidents of
deficiency through transaction testing, the infernal control assessment provides an understanding of the key
controls that the Company’s management uses fo operate their business and to meet key business objectives,

including complying with applicable laws and regulations related 1o market conduct activities.

The mternal controls assessment is comprised of three significant steps: (a) identifying controls; (b) determining
whether the control has been reasonably designed to accomplish its intended purpose in mitigating the risk; and
{c) verifying that the control is functioning as intended (i.e., review or testing of the controls). The effectiveness
of the internal controls was considered when determining sample sizes for transaction testing. The form of this

examination report is “Report by Test,” as described in Chapter {5, Section A of the Handbook.

The Division considers a “finding” to be a violation of Massachusetts insurance laws, regulations or bulletins.
An “observation” is defined as a departure from an industry best practice. The Division recommends that
Company management evaluate any “finding” or “observation”™ for applicability {o other jurisdictions. All
unacceptable or non-compliant practices may not have been discovered or noted in this report. Failure to
identify unacceptable or non-compliant business practices does not constitute acceptance of such practices.
When applicable, corrective actions should be taken in all jurisdictions. The Company shall report to the

Division any such corrective actions taken.




EXECUTIVE SUMMARY

This summary of the examination of the Company is intended to provide a high-level overview of the
examination results highlighting where recommendations were made or required actions were noted. The body
of the report provides details of the scope of the examination, the examination appreach, internal controls for
each standard, review and test procedures conducted, findings and observations, recomrendations and required
actions and if applicable, subsequent Company actions. Company managerial and supervisory personnel from

each operational area should review the examination report for results relating to their specific area.

The folowing is a summary of all findings and observations, along with related required actions and
recommendations and, if applicable, subsequent company actions noted in this examination, All Massachusetts
taws, regulations and bulletins cited in this report may be viewed on the Division’s website at:

WWw.mass. gov/doi.

Based upon the procedures performed in this examination, RRC has reviewed and tested Company
operations/manageiment, complaint handling, marketing and sales, producer licensing, policyholder service,
underwriting and rating, and claims in accordance with the standards as set forth in the 2015 NAIC Market
Regulation Handbook, the examination standards of the Division, and the Commonwealth of Massachuselts’
insurance laws, regulations and bulletins. The Division has made recommendations or has set forth required
actions to address various concerns in the areas of operations and management, complaint handling, marketing
and sales, policyholder services, underwriting and rating and claims. The findings and observations expressed in

this Report are based upon material and information provided by the Company as of September 27, 2017.
The comprehensive market conduct examination resulted in the following required actions or recommendations:
1 - COMPANY OPERATIONS AND MANAGEMENT

STANDARD I-11

Findings: The Company’s form "C-AUTH-2013 MA" Medical Disclosure Authorization includes the
names of multiple companies along with a check box for the insured to specify which companies are
authorized to obtain information regarding the instred. The Examiners” testing of new business
policies found numerous instances where the form is signed and dated by the applicant at the time of
the application but no box is checked to specify which companies are authorized to obtain information

regarding the insured, as required by MLG.L c.175I, §(5).
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Bequired Actions: The Company shall modify its policies and procedures (o require that form "C-
AUTH-2013 MA" Medical Disclosure Authorization have the appropriate company or companies
box(es) checked at the time the authorization is submitted, If no box(es) is checked, the Company will

require that the form be resubmitted with the appropriate company or companies box(es) checked. The

Company shall promptly provide a copy of the revised policies and procedures to the Division.

Subsequent Actions: The Company informed the Examiners that they had implemented an update to its

electronic application process on June 22, 2017 in which the appropriate company or companies
box{es) are checked at the time the Authorization is completed and submitted through the process.
Additionally, the Company is currently researching approaches to have the issuing Company identified
on all C-AUTH forms without requiring additional client contact. In the meantime, should the issuing
Company not be identified on a submitted C-AUTH, then the Company will send correspondence to
the applicant to explain the checkbox was not completed and which Company will be the potential
issuer of the policy for which the applicant is applying. This was not tested by the Examiners as part

of this examination.

STANDARD 1-14

Observations: The Company was unable to provide policies and procedures for the Examiners review
but did provide a written response which stated that the Company follows the Guardian Life Insurance
Company of America’s policies on such matters and does not engage in any information sharing
practices that would require opt out disclosures. However, the Company's privacy policy notice does
indicate that the Company will advise customers of opt out rights if the Company decides to disclose

information that would trigger opt out rights.

Recommendations: 1f the Company decides to share consumer information, the Company should

develop opt out procedures that comply with Massachuselts requirements.

I - COMPLAINTS

STANDARD -1

Findings: The format used by the Company to record complaints in the complaint register appears to

include all necessary information for each complaint pursuant to M.G.L c. 176D, §3(10). However,

testing of the four complaints identified the following issues:



*  Two of the four complaints on the log did not include sufficient information to confirm the date

the complaint was received by the Company (47-1, 47-3)

Observations: The format used by the Company to record complaints in the complaint register, as
stated in the Company’s complaint handling manual, appears to include all necessary information.
During the examination period, the Company received one direct complaint and three State complaints
(from the Division). The complaints tested by the Examiners included all the required information as

stated in the Company’s complaint handling manual.

Required Actions: The Company shall implement procedures to date stamp complaints, if no other
documentation is available, to track when a complaint is received by the Company. The Company

shall promptly provide a copy of the revised procedures to the Division.

Subsequent Actions: The Company informed the Examiners that they had revised their current
complaint handling procedures to capture date of receipt. This was not tested by the Examiners as part

of this examination.

STANDARD TI-2

Observations: The testing performed by the Examiners found that the Company's complaint handling
procedures do not include the information necessary to ensure that complaints are recorded accurately
on the complaint register as noted in the Examiner’s Observation for Standards [I-1. Testing performed
by the Examiners found that the Company's communication with consumers appears {o provide
sufficient information regarding the complaint handling procedures. The correspondence included in
the direct complaint and the three Division complaints were handled in accordance with the

Company's policies and procedures.

Recommendations: The Company should enhance its written complaint handling procedures to

incorporate the required actions noted in Standards 11-1.

Subsequent Actions: The Company informed the Examiners that they had revised their current

complaint handling procedures to capture date of receipt. This was not tested by the Examiners as part

of this examination.




STANDARD Ii-4

Observations: In one of the four complaints tested, the Company did not respond timely, or within 14
calendar days. (47-4) The Company did however respond to the Division within the time specified n

the letter from the Division.

Recommendations: The Company should clearly communicate expectations for timely final complaint

resolution to Company personnel, including the immediate referral to the Compliance department, to ensure
resolution timelines are within Company policy. The Company should also establish and clearly
communicate expectations for communicating the status of complaints to complainants when resolution

timelines exceed the established time frame.

Subsequent Actions: The Guardian Life Insurance Company of America (Guardian) Complaint
Handling and Processing Manual (GLIC Complaint Manual or Manual) (applicable to Berkshire Life
Insurance Company of America (BLICOA)) was updated in October 2015 to include a provision that
outlines the timeframe for complaint review, including a [4-day period where the state fails to include
a response date on the state’s opening letter. According to Guardian, it continues to work with
company employees, and subsidiaries including BLICOA, to ensore a compliant complaint review
process, Guardian annually reviews and updates the GLIC Complaint Manual and publishes the
Manual on Guardian’s intranet. This was not tested by the Examiners as part of this examination as the

Company did not have any Massachusetts complaints after October 2015.

IH - MARKETING AND SALES

STANDARD I1]-1

Observations: Of the five pieces of marketing material reviewed for content and compliance with the
Company's policies and procedures, one item (Sample 48-5) was not in compliance with the
Company's policies and procedures. The communication piece did not include the full tracking number

as required according to the Company's policies and procedures.
Recommendations: The Company's internal audit department should conduct regular reviews of the
approval process for sales and marketing material to test and monitor compliance with the Company's

policies and procedures.

Subsequent Actions: On Qctober 12, 2013, the Company upgraded to a new web-based platform

through Pinpoint Global Communications (“Pinpoint™). Pinpoint has automated functionality which
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generates and assigns a full tracking number upon submission of any marketing material. The
marketing piece included in the observation above was created and submitted prior to implementation
of Pinpoint, and the Company’s prior tool, referred to as “GEAR”, did not have this auntomated

functionality.

ST L e

IV - PRODUCER LICENSING

STANDARD IV-3

Finding: The Company has policies and procedures in place to notify producers that their contract with
the Company has been terminated. The Company conducted an internal audii of the producer
termination process and provided the Examiners with a copy of the June 30, 2015 report. The internal
audit found that 30% of the discrepancies in producer termination data were due to analyst error or
oversight. The internal audit report included recommendation which were to be implemented by

August 1, 2015,

The Examiners conducted testing of 20 agent terminations. In five of the 20 agent terminations tested,
the Company's agent termination records did not match the Division's records. Each of these instances
occurred prior to implementation of corrective actions taken as a result of the June 30, 2015 audit
report findings. The Examiners found that the appointinents for the five agents were already
terminated by the Division. The Company stated that it takes no further action for terminations that fatl

into this category.

The market conduct examination report for the period January 1, 2010 through December 31, 2010,
included a required action that said “The Company and Guardian shall medify as necessary its agent
termination procedure specifically regarding timely notification of terminations to the Division and
accurate record keeping in the Guardian appointment system. The Company and Guardian shall
perform a reconciliation between their agent records and the Division’s records at least annually.” In
response to this required action, the Company proposed conducting an annual reconciliation as of

October 15 of each calendar year.

Required Actions: The Company shall implement a process to conduct an annual reconciliation of
agent lerminations between the Company's records and the Division’s records. The Company shali
conduct additional training of procedures for processing producer appointnent terminations o redirce
the frequency of inconsistent producer appointment data in the Company's producer licensing systems

caused by analyst error or oversight. The Company shall revise its procedures to ensure that all
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terminated agent licensing records are accurate and match the Division's records, even in instances

where the agent's licensed was already terminated by the Division,

Subsequent Actions: The Company informed the Examiners that they implemented a new system on

March 21, 2016 that allows terminated agent licensing records to be reviewed against the Division’s

records and to address discrepancies within the system. This was not tested by the Examiners as part of

this examination. ;
V - POLICYHOLDER SERVICES

STANDARD V-1

Findings: The language included in the Company’s Disability Income premium notice when a
premium is overdue is in violation of M.G.L c.175, §110B. The law states that "Such notice shalf also
contain a statement as fo the lapse of the policy if no payment is made as provided in the policy.” The
"Conditions for Payment if Premium is Pue” included in the Company’s "Overdue” notice states
“Unless the premium due is paid on or before the end of the grace peried, the policy and all payments
will be forfeited and void except as may be provided in the policy or by statute.” The "Overdue" notice
does not specifically state that the policy will "Lapse” to comply with the terms of MLG.L . 175,
§110B. The first correspondence to the insured that uses the term "Lapsed" is sent after the policy has

lapsed.

Observations: Based upon the review and testing results, the Examiners noted that for each billing
notice reviewed, the Company gave adequate notice prior to lapse in compliance with statutory

requirements.
Required Actions: The Company shall modify the "Overdue” notice to clearly state the policy will
"Lapse” in order to comply with the terms of MLG.L ¢.175, §110B. The Company shall promptly

provide a copy of the revised notice to the Division,

Subsequent Actions: The Company informed the Examiners that they modified their routine and

overdue premium notices to reflect reference to the word “lapse”. The Company anticipates these
modified Notices will be implemented and placed in production by December 31, 2017. This was not

tested by the Examiners as part of this examination,
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STANDARD V-2

Findings: Testing of the }5 cancellations identified two policies that were not cancelled timely. The
cancellations were not submitted timely by the agents and were therefore not processed timely by the

Company, (Sample ID1 53-8 and 33-10), as required by M.G.L. ¢. 175, §187C.

Observations: Based upon review and testing results of the 15 cancellations, the Company processed
13 of the 15 timely and in compliance with statutory requirements. The Company conducts written
policyholder surveys four times a year. A predetermined number of policies are randomly selected
from the total number of policies, The surveys are reviewed by a Quality Analyst in the Claims and
Policy Services area. Adverse comments are routed to a member of the management team in the

appropriate business area for further handling.

Requtired Actions: The Company shall provide additional training to agents, reaffirming that
cancellation notices shall be submitted to the appropriate department at the Company in a timely

MAanmner.

Subsequent Actions: The Company inforimed the Examiners that they will provide notification via a

periodic field force publication to the agents and agencies reminding them of the Company’s
procedures related to policy cancellations, which includes directing canceliation notices to the
Company in a timely manner. The Company will publish this information by December 31, 2017. This

was not tested by the Examiners as part of this examination,

STANDARD V-5

Observarions: The Examiners’ testing found that the Company appeared 1o process policy
transactions in a timely manner. There were two DI and two Life policy transactions that were
lacking sufficient documentation. The two DI policy transactions were missing a written
acknowledgement that the policy transactions were completed. (DI-1, DI-4.,) One Life policy was
facking a copy of the letter to the insured confirming the cancellation request while the other Life

policy was missing a copy of the insured’s request for an illustration. (Life-3, Life-4)

Regarding the Company’s policyholder survey results, they give the indication that the Company is
handling policy transactions accurately and completely. Finally, the Company provides written notice
prior to policy maturity for DI policies that are cancelable at age 65, For LTC policies, proper notice is
provided to claimants in advance of exhaustion of benefits. The notice meets the requirements of

M.G.L.c. 175, §110H.
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Recommendations: The Company should maintain sufficient documentation to support the policy
transaction. The Company should modify their process fo include providing a written acknowledgment

of all policy transactions.

STANDARD V-7

Findings: The Examiners testing of 15 DI cancellation requests found that the Company inaccurately
processed one request where the policy had unearned premium that was due to the insured; however,
the Company did not issue a refund. Testing of the 15 cancellations identified one policy that was not
cancelled correctly. The cancellation date used in the cancellation was not the correct date, as required
by M.G.L. ¢. 175, §187C. The process for cancelling DI policies includes an agent submitting the
written cancellation from the insured to the policyholder service team on a date other than the date the

cancellation is signed by the insured.

Observations: Based upon review and testing results of the 15 cancellations, the Company processed
14 of the 15 accurately and timely in compliance with statutory requirements. In addition, the
Company’s policyholder survey results indicate that the Company is handling the refurn of unearned

premiums timely.

Required Actions: The Company shall refund additional premiums plus interest for the policy
cancetlation incorrectly handled, The Company shall provide documentation of the additional
premium refund plus interest to the Division. The Company shall modify its policies and procedures to
cancel policies using the date the insured signs the cancellation notice, and shall promptly provide a

copy of the revised procedures to the Division.

Subsequent Actions: The Company informed the Examiners that they will be modifying their policy

cancellation procedures to reflect that it will process a policy cancellation effective the date the form or
written request is signed when said form or written request is received in good order at the Home
Office within thirty (30) days of its signature. The Company will provide these procedures to the

Division by December 31, 2017. This was not tested by the Examiners as part of this examination.

13
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VI- UNDERWRITING AND RATING

STANDARD Vi-|

Findings: The Examiners found that in five of the seven sample policies which included the Future

Increase Option (FIO) rider, the FI0 rider premivm did not appear to be calculated as specified by the

Company's applicable rating rule. The rating rule filed by the Company for rating the Fature Insurance

=

Option ("FIO™) rider does not clearly specify which riders should be included in the FIO rider
premium development calculation. While the rating rule was filed with the Division, the rule does not

specify which riders should be included in the FIO rider premium developiment calculation as required
by M.G.L. ¢. 175 §108.

Observations: The Company has a rate plan that is designed to be uniform and automated. The rating
process appears to comply with statutory requirements allowing that the calculation of the Foture
Increase Option rider (F10) was observed to be consistent with the Company's understanding of how

the rule should be interpreted.

Reguired Actions: The Company shall file with the Division further clarification of the rule for
developing the policy premiam for the FIO rider.

Subsequent Activits: The Company provided documentation that they amended the premium rates for

the FIO rider submitted to both the Interstate Insurance Product Regulation Compact ”Compact” and
the Division. The Company informed the Examiners that they received Compact approval for the

amended premium rates for the FIO Rider in conjunction with application forms approval on March
10, 2017 and policy forms approval on May 11, 2017, respectively, it withdrew the pending product

filing with the Division. This was not tested by the Examiness as part of this examination.

STANDARD VI-2

Findings: As the Automatic Benefit Enhancement Rider (ABE) is not included on the signed
application, adding this rider to a policy is a violation of 211 CMR 42.09 (1) (d). The rider is added to
the policy without the insured requesting the benefit and without the Company receiving an affirmative

action from the insured that they want the benefit added to their policy,

Observations: The Examiners observed that the Company issued the ABE rider on some samples even

though there was no evidence on the policy application that the rider was requested by the applicant,
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Required Actions: The Company shall update the application process to include an affirmative request
from the applicant to add the rider to the policy if eligible. The updated application process shall also
clearly indicate that the applicant understands that additional premiums will be due as the benefit

increases. The Company shall promptly provide a copy of the updated process o the Division,

Subsequent Actions: The Company informed the Examiners that they will be adding & one-page,
standalone explanation of the ABE Rider to the application package. This will be implemented by
December 31, 2017, and a copy of the additional application package page will be provided to the

Division at that time. This was not tested by the Examiners as part of this examination.

STANDARD VI-4

Observations: There were instances where the Company did not follow its underwriting puidelines and
made business decisions to relax the requirements and issue policies that were not completely

consistent with guidelines. Some deviations found were the following:

* Complete financial information was not furnished

s Preferred risk status granted when selection criteria varied slightly from permissible criteria.
s "Select” risk class permitted with known tobacco use during the previous 12 months.

s  Future Increase Option (FIO) limit issued exceeded maximuim permitted limit.

*  Applicant's suspended MA operator's license did not result in a rating.

*  Replacement ratios were used that varied from guidelines.

Recommendations: The Company should modify their policies and procedures to require an
underwriter to request all required documents before making a determination. If all required
documents cannot be obtained prior to making a determination, the file shall include a second review

to reduce the risk of being unfairly discriminatory.

STANDARD VI-8

Findings: The Company used a standard template for its adverse underwriting deciston notice to its
customers which failed to include a complete outline of the consumers rights as required by M.G.L c.
1751, §10 (1) {2). The adverse action letter uti]izéd by the Company during the examination period,
does not comply with the provisions of MLG.L c. 1751, §10 (1) (2) as the letter does not include the

following disclosures:
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*  Apindividual to whom personal information refers has a right to have any factual error
corrected and any misrepresentation or misleading entry amended or deleted as provided in
section 9.

¢  The individual’s right to request review by the Commissioner of insurance as provided by

section 4.

The Examiners testing of [5 DI cancellation requests found that the Company inaccurately processed
one request where the policy had unearned premiwm that was due to the insared; however, the
Company did not issue a refund. Testing of the 15 cancellaﬁons identified one policy that was not
cancelled correctly. The cancellation date used in the cancellation was not the correct date as required
by M.G.L. c. 173, §187C, The tested process for cancelling DI policies inchudes an agent submitting
the written cancellation from the insured to the policyholder service team on a date other than the date

the cancellation is signed by the insured.

Observations: Based upon review and testing results of the [5 cancelled policies and {5 lapsed
policies, the Company processed 14 of the 15 cancelled policies and all 15 lapsed policies

appropriately for non-payment of premium or for some other cause.

Required Actions: The Company shall update the adverse action letter template to include the missing
disclosures. The Company shall promptly provide documentation to the Division of the updated
adverse action letter template. In addition, the Company shall refund additional premiums plus interest
for the policy cancellation incorrectly hardled. The Company shall provide documentation of the
additional premivm refund plus interest to the Division. The Company shall modify its policies and
pracedures to cancel policies using the date the insured signs the cancellation notice, and shadl

promptly provide documentation to the Division of the updated procedures.

Subsequent Actions: The Company informed the Examiners that they have revised the adverse

underwriting decision notice to its customers to comply with the provisions of M.G.L c. 1751 § 10 (1)
(2). This notice will be it prociuction to Massachusetts applicants on or before December 31, 2017, and
the Company will provide a copy to the Division at that time. This was not tested by the Examiners as

part of this examination.

16
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STANDARD VI-10

Findings: In one application the Examiners found that a date on the signature line of the application was changed

but the change was not confirmed by the applicant, as required by M.G.L. ¢.175, §131.

Observations: 57 of the 58 applications tested were signed and issued consistent with the application, and any

changes resulted in proper disclosure to the applicant.

B

Reguired Actions: The Company shall establish a procedure to require the applicant to re-sign the
. application in the event there is a change to the application, and shall promptly provide a copy of the

procedures to the Division.

STANDARD VI-1}

Findings: Of the policies tested that were subject to medical underwriting, the Examiners found that
the AIDS/HIV Consent Form utilized by the Company during the examination period, Form 3446-4-
2007 MA, does not comply with the provisions of 211 CMR 36.03-36.08 “AIDS related testing” nor
meet minimum requirements, specifically 36.04 Informed Consent, sections (2} (b}, {3) (b) and 3(e),

for the following reasons:

¢  The form does not confain the minimum reguired information.
*  The name of labs performing the HIV testing are not included.
¢ The form does not inform the individual that the individual may change his or her election by

informing the carrier in writing.
Observations: Of the policies tested that were subject to medical underwriting . all policies tested
included the necessary AIDS Consent Form as required under 211 CMR 36.04-36.06 and 36.08 and

outlined under this Standard.

Required Actions: The Company shall update the AIDS/HIV Consent Form to include the missing

information. The Company shall promptly provide documentation to the Division of the updated form.

Subseguent Actions: The Company informed the Examiners that they have revised their AIDS/ HIV

Consent Form and the package it supplies to applicamts to comply with 211 CMR 36.04 Informed
Consent, sections {2) (b},(3) (b) and 3(e). This revised package moved to production on June 22, 2017.

This was not tested by the Exarniners as part of this examination.
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VH - CLAIMS

STANDARD VII-2

Qbservations: In one of the 67 claims tested, the Examiners found that the Company did not

investigate the claim timely, as required by M.G. L. c¢. 176D, §3(9)(c). Testing performed indicated

that the Company's policies and procedures are not sufficient nor in compliance with statutory
requirements. In the disability income claim (Di-030) the Company did not prompily handle the

waiver of premium provision.
Recommendations: The Company should provide additional training to claims examiners regarding its

claims review process. The Company should conduct self-audits to ensure that claim investigations are

completed in a timely manner.

STANDARD VII-3

Qbservations: In one of the 67 claims tested, the Examiners found that the Company did not
investigate the claim timely as required by M.G. L. ¢. 176D, § 3(9Xf). Testing performed indicated
that the Company's policies and procedures are not sufficient nor in compliance with statutory
requirements. In the disability income claim (Sample DI-030) the Company did not promptly handle

the waiver of premium provision.
Recommendations: The Company should provide additional training o claims examiners regarding its

claims review process. The Company should conduct self-aundits to ensure that claim investigations are

completed in a timely manner.

STANDARD VII-5

Findings: In 32 of the 67 claims tested, the Examiners found that the Company did not adequately

document the claim files.

*  Twenty-two files were missing documentation to suppott the calculation of the Cost of Living
Adjustment (COLA).
*  Seven files were missing documentation to support the calculation of the premium refund. In

addition, while the correspondence to the insured indicated an amount of the premium refund
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the correspondence was lacking details about how the prermium refund amount was
calculated. The correspondence did not include the nimber of premium payments included in
the refund or the time pertod included in the premium refund.

*  Three files were missing the COLA documentation identified in the first bullet and the

premivm refund documentation identified in the second bullet.

Required Actions, The Company shall provide additional training to claims examiners regarding its
clatms review process and what documentation needs to be included in the claim file. The Company
shall conduct self-audits to ensure that all necessary documentation is included in the claim file. In the
Future, the Company shalt provide sufficient information regarding the handling of afl claim-related
matters including but not limited to the calculation details for the refund of premium. The resulis of the

audits shall be submitted to the Division promptly.

Subsequent Actions: The Company informed the Examiners that as of mid-September 2017, the

Company revised the waiver of premium refund letters, which are now included in the claim file. In
addition, the Company informed the Examiners that the Cost of Living Adjustment (COLA)
documentation, as applicable, has been included in the claim file since September 2016. This was not

tested by the Examiners as part of this examination.

The Company informed the Examiners that they perform annual claims handling practice training for
its Claims Examiners. Training with all claim teams handling COLA payments was completed in June
and July 2017. Additionally, the appropriate customer service personnel have been trained on the
waiver of premium calculation and have been filing letters in the claim file since September 11, 2017,

This was not tested by the Examiners as part of this examination.

Finally, the Company agrees to perform a self-audit to ensure that the COLA documentation and
waiver of preminm refund letier(s) are included in the claim file. Once the self-audit is complete, the
Company will provide the Department with the results. This was not tested by the Examiners as part of

this examination.
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STANDARD Vii-6

Findings: In four of the 67 claims tested, the Examiners found that the Company did not handle claims

in accordance with policy provisions and applicable statwtes (incleding HIPAA), rules and regulations.

e Intwo files the COLA was incorrectly calculated,
*  [Inone file the waiver of premium was not handled timely.
s Inone file the premium refund was incorrectly calculated and the interest paid on the

additional premium due was incorrectly calculated.

Reguired Actions: The Company shall provide additional training to claims examiners regarding its
clafins review process. The Company shall provide documentation to the Division indicating that
COLA benefits for the affected claims has been recalculated and any additional benefits due to the

insureds have been paid with interest. The documentation shall be provided promptly o the Division,

Subsequent Acions: The Company informed the Examiners that they perform annual claims handling

practice training for its Claims Examiners. Training with all claim teams handling COLA payments
was completed in June and July 2017. Additionally, the Company provided documentation which
supports the impacted insureds were paid with interest, as applicable, This was not tested by the

Examiners as part of this examination.

STANDARD VI-i0

Findings: In four of the 67 claims tested, the Examiners found that the benefit checks and drafis did

not reflect appropriate claim handling practices.

e In two files the COLA was incorrectly calculated.
* Inone file the waiver of premium was not handled timely.
¢ Inone file the premium refund was incorrectly calculated and the interest paid on the

additional premium due was incorrectly calculated,

Observations: Based upon the results of testing, it appears that the Company’s processes for issuing

claim payment checks are appropriate, and functioning in accordance with its policies and procedures.

Reguired Actions: The Company shall provide additional training to claims examiners regarding its

claims review process. The Company shall provide documentation promptly to the Division, indicating
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that COLA benefits for the affected claims has been recaiculated and any additional benefits due to the

insureds have been paid with interest.

Subsequent Actions: The Company informed the Examiners that they perform annual claims handling

practice training for its Claims Examiners. Training with all claim teams handiing COLA payments

was completed in June and July 2017. Additionally, the Company provided documentation which
supports the impacted insureds were paid with interest, as applicable. This was not tested by the

Examiners as part of this examination.
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COMPANY BACKGROUND

BLICOA is a wholly-owned subsidiary of The Guardian Life [nsurance Company of America (Guardian).
Founded in 1860, Guardian is the fourth largest mutual life insurance company in the United States. Based
upon statutory accounting principles as of December 31, 2015, Guardian had $48.1 billion in assets and $6.1
billion in sarplus. With more than 5,400 employees and 2,996 financial representatives, as well as over 95
agencies nationwide, Guardian and its subsidiaries provide individuals, businesses and their employees with
tife, disability and dental insurance products, and offer 401(k), financial products and trust services. BLICOA
was formed in 2001 as the result of the merger of the former mutual company, Berkshire Life [nsurance
Company (BLICO), into Guardian. BLICO ceased to exist as a separate mutual company, and its policyholders
became policyhoiders of Guardian. lmmediately following the merger, Guardian contributed certain assets and
continuing operations of BLICO into the newly formed BLICOA, BLICOA’s primary mission is to operate a

fully functioning disability income insurance business for the Guardian group of companies.

BLICOA primarily markets its procucts through Guardian’s career agency system, which consists of
approgimately 95 general agencies nationwide, with four such agencies located in Massachusetts in 2015. The

Company sells individual and multi-life disability income (D) products.

The Company is rated A++ (Superior) by A M. Best Company. In addition, Guardian is also rated AA+ (Very
Strong) by Standard & Poors Corp and Aa2 (Excellent) by Moody’s. BLICOA had $3.38 billion in admitted
assets and $204.7 million in surplus as of December 31, 2015. For the year ended December 31, 2015, the

Company’s premiums were $118.2 million, and net income was $14.2 million.

The following is the 2015 direct premium and annuity considerations (which include first year and renewal

business) written by the Company in Massachusetts by annual statement line of business:

Massachusetts Direct Premium and Annuity Considerations in

2015 Total

Individual Life Insurance Premiums $630,874
Individual Annuity Considerations 0
Accident and Health {including disability income and long term care) 22,039,410
Individual Deposit-Type Funds 0
Gronp Life Insurance 0
Group Annuities 0
Other Group Considerations 0
Total $22,670,284
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The following summarizes the approximate life insurance and annuity death claitns and accident and heaith

claims paid in Massachusetts in 2015 based on the Massachuseits Annual Staterment State Page:

Massachusetts Claim Benefits Paid in 2015

Individual Life § 1,160

Individual Disability § 4,739,732 z

Multi Life Disability $ 614,862 L
Long Term Care $ 43,380 =
Total MA Claims Paid $ 5,399,134 :
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1 - COMPANY OPERATIONS AND MANAGEMENT

Evaluation of the Standards in this business area is based on (a} an assessment of the Company’s internal
control environment, policies and procedures, (b) the Company’s response o various information and data
requests, and (c) a review of various types of Company files. Unless otherwise stated, the policies and

procedures addressed in the Standards below applied to the Company’s management of DI, Life and LTC

business.

Standard I-1. The Company has an up-to-date, valid infernal, or external, audit program.

Objecrive: This Standard addresses the audit function and its responsibilities. See Appendix A for applicable statntes,

regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

¢  The Company’s internal audit {IA) department performs audits of the Company’s operational
functions. The BLICOA Internal Audit function was integrated into the Guardian Internal Audit
Department.

*  The IA department conducts an annual risk assessment in order to identify business risks and the audits
that will be conducted during the next year. The process entails interviewing senior manpagement in
order to identify business risk levels, projects completed and those planned, a review of the Risk
Management Comumittee meeting minutes, and Audit Committee meeting minutes. The annual audit
plan is drafted and presented to the Audit Commuittee for approval.

e The A department conducts BLICOA operations related audits throughout the year, and an audit
report is issued at the end of the review. The audit report notes all issues that were identified, and each
issue is followed by an action plan with target dates. The IA department utilizes an Excel Spreadsheet
to monitor the status of all issues in order to ensure that issues are addressed by the target dates, All
audit issues including the status of the issue (e.g., open, closed, open past target date) are reported to
the Audit Committee. The issues that remain open after the target date must be repotted to the Audit
Committee, and the Company must indicate why the issue remains open and a new tagget date is
established. The Andit Committee will closely monitor the status of issues until they are deemed as
closed.

¢  Guardian Internal Audit Department is responsible for conduocting field audits of Guardian agents,

Controls Relignce: The Examiners tested the Company’s controls by reviewing pelicies and procedures and/or

conducting transaction testing.
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Transaction Testing Procedure: RRC reviewed the Company’s three internal audit reports issued during 2015

which pertained to the scope of this examination. Significant issues noted in such reports were further

investigated and reviewed to determine if corrective action plans were implemented.

Transaction Testing Results:

Findings: None.

Observations: The internal audit reports reviewed were thorough and many of the audit reports
included findings and recommendations. The reports with findings and recommendations included
timelines to implement the recormmendations and the necessary follow-up to assure the

recommendation was implemented. No issues were identified doring these audits.

Recommendafions: None.

Standard 1-2. The Company has appropriate controls, safeguards and procedures for

protecting the integrity of computer information.

No work was performed during this market conduct examination. All requived activity for this Standard is
included in the scope of the Division’s statutory financial examination of the Company which includes the

period January 1, 2015 through December 31, 2015,

Standard I-3. The Company has antifraud initiatives in place that are reasonably

calculated to detect, prosecute, and prevent fraudulent insurance acts.

Objective: This Standard addresses the effectiveness of the Company’s antifraud plan. See Appendix A for applicable

statutes, regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

¢ The Company utilizes the Anti-Fraud Plan (Plan) prepared by Guardian Life. The Plan has been in
effect for BLICOA since the merger in 2001. The Plan includes the requirements that the Company
take all reasonable precautions to prevent, detect and thoroughly investigate potential insurance frand,

* The Plan outlines procedures to report suspected fraud. Cases are referred to the Company’s Special
Investigative Unit (SIL), then the Legal Department followed by the appropriate law enforcement

authorities and the Massachusetts Insurance Frand Burean.
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Controls Reliance: The Examiners tested the Company's controls by reviewing policies and procedures and/or

conducting transaction lesting.

Transaction Testing Pracedure: The Examiners reviewed the Company’s Plan for policies and procedures

regarding the identifying and reporting of suspected fraud.

Transaction Testing Results:

Findings: None.

Observations: The Examiners review of the Company’s Plan found that the policies and procedures

appear to be sufficient.

Reconymendations: None.

Standard 1-4. The Company has a valid disaster recovery plan.

No work was performed during this market conduct examination. All required activity for this Standard is
inciuded in the scope of the Division’s statutory financial examination of the Company which includes the

period January 1, 2015 through December 31, 2015.

Standard I-5. Contracts between the Company and entities assuming a business function or
acting on behalf of the regulated entity, such as, but net limited to MGAs, general agents
{Gas), third party administraters (TPAs) and management agreements must comply with

applicable licensing requirements, statutes, roles and regulations.

Objective: This Standard addresses the Company’s contracts with entities assuming a business function and
compliance with licensing and regufatory requirements, See Appendix A for applicable statutes, regulations

and bulletins.,

Controls Assessinent: The following controls were noted in review of this Standard:
¢ The Company has contractual agreements with third parties, other than producers, to perform a
business function or action on behatf of the Company. The Company utilizes third parties to administer
their LTC business, conduct medical examinations during underwriting and claim reviews, conduct
telephone interviews with applicants and conduct surveillance during claim reviews.
e  The Guardian internal audit departient conducts field audits of each of the Guardian general agencies

at least every three to four years.
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Controls Reliance; The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing,

- Transaction Testing Procedure: The Examiners interviewed Company management and staff about the use of

third parties to perform Company functions. Also, the Examiners reviewed the Company’s audit reports and
contracts in effect with third parties, In addition, while testing other Standards as part of this examination, the

Examiners reviewed for the appropriate oversight of third parties.

Transaction Testing Results:
Findings: None
Observations: The review indicated that the use of such third parties is conducted in compiiance with
Company policies and procedures. The review of the audit reports and contracts in effect with third
parties indicated that the Company is monitoring the activities of entities acting on behalf of the

Company.

Recommendation: None.

Standard 1-6. The Company is adequately monitoring the activities of any entity that

contractually assumes a business function or is acting on behalf of the Company.

Objective: This Standard addresses the Company’s efforts to adequately monitor the activities of the contracted entities

that perform business functions on its behalf. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessmnent: See Standard [-5.
Controls Reliance: See Standard 1-5.

Transaction Testing Procedure: The Examiners began by interviewing Company management and staff about

the use of third parties to perform Company functions. The oversight processes as explained during the
interviews were considered when reviewing the related processes and controls. Also, the Examiners reviewed
the Company's audit reports and contracts in effect with third parties. In addition, while testing other Standards

as part of this examination, the Examiners reviewed for the appropriate oversight of third parties,

Transaction Testing Results:
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Findings: None

Observations: The review indicated that the use of such third parties is conducted in compliance with
Company policies and procedures. The review of the audit reports and contracts in effect with third
parties indicated that the Company is monitoring the activities of entities acting on behalf of the

Company.

Recommendation: None.

Standard I-7. Records are adequate, accessible, consistent and orderly and comply with

record retention requirements.

Objective: This Standard addresses the adequacy and accessibility of the Company’s records. See Appendix A for

applicable statutes, regulations and bulletins.

Controls Assessment: The Company utilizes the Record Retention Policy prepared by Guardian Life. The policy

details what records must be retained and as a general rule the Company requires that records be retained for a

seven year period.

Controis Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners reviewed the Company’s Record Retention Policy and tested
the Company’s compliance with such policies and procedures while testing other Standards as part of this

examination.

Transaction Testing Resulls:

Findings: None.

Observations: The Company has a record retention policy in place, and in general, most of the

requested documents were produced by the Company.

Recommendations: None.

Standard I-8, The Company is licensed for the lines of business that are being written.
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Objective: This Standard addresses whether the lines of business written by the Company are in accordance with the

authorized lines of business. See Appendix A for applicable statutes, reguiations and bulletins.

Controls Assessment: No control assessment was performed regarding this Standard.

Controls Reliance: Not Applicable.

=

Transaction Testing Procedure: As part of the examination planning process, the Examiners discussed with the
Division which lines of business the Company was licensed to write in the Commonwealth during the
examination period. The Examiners reviewed the Company’s premium as reflected in the Company’s 2015
annual staiement to determine if the Company recorded premiums for any lines of business other than those the

Company was licensed to write in the Commonwealth.

Transaction Testing Results:

Findings: None.
Observations: The Examiners review of the Company’s annual statement indicated that the only new
business premiums repotted were for the lines of business the Company was licensed to wiite during

the examination period,

Recommendations: Noue,

Standard 1-9. The Company cooperates on a fimely basis with examiners performing the

examinations.

Objective: This Standard is concemed with the Company’s cooperation during the course of the examination
conducted in accordance with M.G.L. c. 175, §4. See Appendix A for applicable statutes, regulations and

bulletins,

Controls Assessment: No control assessment was performed regarding this Standard.

Conirols Reliance: Not Applicable.

Transaction Testing Procedure: The Comparny’s ability to respond to requests, provide access to information

and provide access to staff was assessed throughout the examination,
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Transaction Testing Resulfs:

Findings: None.

Observations: The Company was very cooperative throughout the examination and responses to

Examiner requests were provided in a timely manner.

Recommendations: None.

Standard I-10. The Company has procedures for the collection, use and disclosure of
information gathered in connection with insurance transactions to minimize any improper

intrusion into the privacy of applicants and policyholders.

Ohjective: This Standard is concerned with the Company's policies and procedures to ensure it minintizes improper
intrusion into the privacy of consumers of life insurance. See Appendix A for applicable statutes, regulations and

bulletins.

Controls Assessment: The following controls were noted in review of this Standard, and Standards I-11 through
I-16:

» The Company maintains policies regarding the use and disclosure of personal information.

s The Company has z single document which acts as the Company's Privacy Statement and as a Privacy
Policy that is distributed to customers with policy delivery and annualiy, thereafter. This policy
indicates how the Company collects, discloses, and safeguards personal information. This notice aiso
indicates how the Company shares information with affiliates and non-affiliates that administer the
Company's business and although the Company does not presently share information with unrelated
non-affiliates, the policy nevertheless grants the insureds the option to opt out of information sharing
with non-affiliates. Finally, this policy offers customers the opportunity to access their information and
make any corrections.

e The Company maintains a docurnent detailing the Company's information system risk assessment
process and the Company's operational risk and security governance principles. It details security
measures taken by the Company to protect electronic data and physical access (o this data. Other
information inciudes the use and protection of personal information such as social security numbers;
third party vendor management; and application development that requires built in security controls.

»  As part of the application process the Company requires the agent to provide the Notice of Insurance
Information Practices to each applicant. The notice states that the Company gathers certain types of

personal information from third parties or other sources and gives examples of such third parties or
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other sources. Further, the notice indicates that information may be disclosed in some cases, and that
the applicant has a right 10 access and correct incorrect information.

*  As part of the application process the Company reguires the agent to provide the HIPAA/Pdvacy
Disclosure Autharization. For both DI and LTC policies, the form is signed by the applicant at ime of
apptication for a new policy and submitted to the Company. The Company also requires that the

authorization be submitted when a new claim is filed. The Company policy is to disclose nonpublic

personal health information only as required or permitted by law to regulators and law enforcement
agencies. Such information is provided to third parties who assist the Company in processing customer
business transactions ondy if expressly authorized by the applicant.

s If the Company declines to issue a policy as applied for by the applicant, offers a policy to the
applicant for less coverage than applied for by the applicant or offers coverage at higher than standard
rates, the Company provides the applicant with a written Notice of Adverse Underwriting Decision
which explains the reasons for the Company decision and the right to obtain additional information
regarding the decision. The notice mieets statutory requirements.

e The Company’s procedures appear to comply with M.G.L. ¢. 1751, §§ 1-22 as the Company does not
consider prior adverse underwriting decisions made by other insurers during the underwriting process;
sexual orientation or perceived orientation; or personal information obtained from an insurance support
organization, provided that the Company can base their decision on information obtained as a result of
the initial receipt of such personal information.

+  The Company's privacy policies are available on the Company’s website via a link to the Guardian
website.

e The Company maintains a policy whereby pretext interviews are prohibited except as allowed by [aw.

¢ The Company limits access to the Company’s nonpublic and health information to only those
employees in key electronic and operationat areas, where the need to access this information exists.

» The Company’s Law Department is responsible for identifying privacy related laws and
communicating this information to impacted business units,

s The Internal Audit, Field Audit, and Compliance Departraents conduct reviews that may include

privacy functions.

Controls Reliance: The Examiners tested the Company’s conlrols by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners began by interviewing Company management and staff
responsible for the underwriting and claims processes. Also, the Examiners reviewed procedures regarding
privacy. DI Underwriting files and L.TC and DI Claim files were reviewed in order to identify any evidence of
the Company’s use of pretext interviews. The Examiners also reviewed DI policies to determine whether the

policies were issued as applied for or whether an additional premium was applied to the policy or included an
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exclusion rider af the time of issuance. Testing included verifying that all policies that were declined or issued
as other than applied for contained an adverse underwriting action notice. As such, the Examiners reviewed 55
DI new business transaction; 18 DI ransactions where policies were issued as other than applied for or with

non-standard rates; and 31 DI declined applications.

Transaction Testing Results:

Findings: None.

Observations: Based upon testing, the Company’s policies and procedures for providing Adverse
Underwriting Notices appear to be functioning in accordance with its policies, procedures and
statutory requirements. The Company provided the Adverse Underwriting Notice when it declined to

offer coverage, offered coverage with exclusions or offered coverage at higher than standard rates.

Recommendations: None.

Standard I-11. The Company has developed and implemented written policies for the

management of insurance infermation.

Objective: This standard is concerned with the Company’s policies and procedures for handling, storing, and disposing
of insurance information consistent with privacy laws and disclosing those procedures to its customers. See Appendix

A for applicable statutes, regulations and bulletins,

Controls Assessment. See Standard I-10,

Controls Reliance: See Standard [-10.

Transaction Testing Procedire: Details of the Company’s controls and testing related to privacy matters were

included in the "Record of Work Done” in Underwriting and Rating Section VI-2.

Findings: The Company’s form "C-AUTH-2013 MA" Medical Disclosure Authorization includes the
names of multiple companies along with a check box for the insured to specify which companies are
authorized to obtain information regarding the insured. The Examiner’s testing of new business
policies found numerous instances where the form is signed and dated by the applicant at the time of
the application, but no box is checked to specify which companies ate authorized to obtain information

regarding the insured, . as required by M.G.L ¢.1751, § 6 (5).
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Observations: None,

Required Actions: The Company shall modify its policies and procedures to require that form "C-AUTH-2013
MA" Medical Disclosure Authorization have the appropriate company or companies box(es) checked at the

time the authorization is submitted. If no box{es) is checked, the Company will require that the form be

ST

resubmitted with the appropriate company or companies box(es) checked. The Company shall promptly provide

a copy of the revised policies and procedures to the Division.

Subsequent Actions: The Company informed the Examiners that they had implemented an update to its
electronic application process on June 22, 2017 in which the appropriate company or companies box(es) are
checked at the time the Aunthorization is completed and submitted through the process. Additionally, the
Company is currently researching approaches to have the issning Company identified on all C-AUTH forms
without requiring additional client contact. In the meantime, should the issuing Company not be identified on a
submitted C-AUTH, then the Company will send correspondence to the applicant to explain the checkbox was
not completed and which Company will be the potential issuer of the policy for which the applicant is applying.

This was not tested by the Examiners as part of this examination.

Standard I-12. The Company has policies and procedures to protect the privacy of
nonpublic personal information relating to its customers, former customers and consumers

that are not customers.

Objective: This Standard addresses policies and procedures to ensure privacy of nonpublic personal information. See

Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: See Standard 1-10.

Controls Refiance: See Standard [-10.

Transaction Testing Procedure: The Examiners selected a sample of 18 DI applications that the Company

offered coverage with an exclusion or offered coverage at non-standard rates as a Notice of Adverse
Underwriting Decision would be required in each situation. Also, the Examiners selected a sample of 31 DI
applications that were declined by the Company. The review included verifying that the adverse underwriting

action notice was provided to the applicant.

Transaction Testing Results:

Findings: None.
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Observations: Testing did not identify any instances that the Company improperly provided

information to parties other than the applicant.

Recommendations: None.

-

g

Standard I-13, The Company provides privacy notices to its customers ard, if applicable, to
its consumers who are not customers regarding treatment of nonpublic personal financial

information.

Objective: This Standard addresses requirements to provide privacy notices. See Appendix A for applicable statutes,

regulations and bulletins.

Controls Assessmenr: See Standard 1-10,

Controls Reliance: See Standard I-10.

Transaction Testing Procedure: The Examiners reviewed the Company’s policies and procedures for providing

the Privacy Notice to applicants, and annually thereafter to policyholders. Further, the Examiners evaluated
compliance with privacy disclosure requirements in conjunction with testing of 107 disability income new

business applications.

Transaction Testing Results:
Findings: None
Observations: The Company has procedures in place to ensure that all privacy forms are provided to
applicants as required by MG.L. c. 1751, §§ 1-22; Gramm-Leach-Bliley Act, §§ 502, 503, 504 and 5035

and [6 CFR Part 313.

Recommendarions: None.

Standard I-14. If the Company discloses information subject to an opt out right, the

Company has policies and procedures in place so that nonpublic personal financial
information will not be disclosed when a consumer who is not a customer has opted out,

and the Company provides opt out notices to its customers and other affected consumers.
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Objective: This Standard addresses policies and procedures with regard to opt out rights. See Appendix A for

applicable statutes, regulations and bulletins,

Controls Assessment. See Standard 1-19.

Controls Reliance: See Standard 1-10.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

privacy compliance, and reviewed documentation supporting its privacy policies and procedures.

Transaction Testing Resulits:

Findings: None.

Observations: The Company was unable to provide policies and procedures for the Examiners review
but did provide a written response which stated that the Company follows the Guardian Life Insurance
Company of America’s policies on such matters and does not engage in any information sharing
practices that would reguire opt out disclosures, However, the Company's privacy policy notice does
indicate that the Company will advise customers of opt out rights if the Company decides to disclose

information that would trigger opt out rights.

Reconunendations: If the Company decides to share consumer information, the Company should develop opt

out procedures that comply with Massachusetts requirements.
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Standard I-15. The Company’s collection, use and disclosure of nonpublic personal

financial information are in compliance with applicable statutes, rules and regulations.

Objective: This Standard is concerned with the Company’s collection and use of nonpublic personal financial

information. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: See Standard 1-10.

Controls Reliance: See Standard 1-10.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

the underwriting process. As detailed in the “Examination Scope” section, a sample of [07 new D1 business
transactions were selected for testing, The Examiners tested the DI policies to determine whether the Company
was in compliance with statutory and regulatory requirements pertaining to collection and use of nonpublic

personal financial information.

Transaction Testing Resuits:

Findings: None.

Observations: Each policy in the new business sample was tested to determine whether the
Company’s collection and use of nonpublic personal {inancial information was reasonable and proper.
Testing did not reveal any evidence that the Company’s collection and use of nonpublic personal
financial information was not in compliance with applicable statutes, rules and regulations. Based on
the Examiner’s review of the Company’s policies and procedures the Company appears to properly

collect, use and disclose nonpublic personal financial information.

Recommendations: None,
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Standard I-16. In states promulgating the health information provisions of the NA1C model
regulation, or providing equivalent protection through other substantially similar laws
under the jurisdiction of the Department of Insurance, the company has policies and

procedures in place se that nonpublic personal health information will not be disclosed

except as permitted by law, unless a customer or a consumer who is not a customer has =

authorized the disclosure.

Objective: This Standard addresses efforts to maintain privacy of nonpublic personal health information. See

Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: See Standard 1-10.

Controls Reliance: See Standard 1-10.

Transaction Testing Procedure: The Examiners interviewed Company personnel with responsibility for privacy

compliance, and reviewed supporting documentation. The Examiners also sought evidence that the Company
inaproperly disclosed nonpublic personal health information in conjunction with testing underwriting
declinations, claims and new application processing. Finally, the Examiners reviewed compliance with HIPAA
authorization disclosure reguirements in conjunction with testing of 55 new D1 applications submitted during

the examination period.

Transaction Testing Results:

Findings: None.

Observations: Based on testing and review, the Examiners note that the HIPAA authorization
disclosure was signed by disability income insurance applicants when necessary. Also, the Examiners
did not note any instances where the Company improperly disclosed nonpublic personal health

information in testing underwriting declinations, new business applications or claims files.

Reconmendations: None,
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Standard I-17, Each licensee shall implement a comprehensive written information security

program for the protection of nonpublic customer information,

(bjective: This Standard is concerned with the Company’s information security efforts to ensure that nonpublic

consumer information is protected. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: The Following controls were noted in review of this Standard:

»  The Company has developed and implemented information technology security policies and practices
to safeguard nonpublic personal and health information. The Company annually conducts information
systems risk assessments to consider, document and review information security threats and controls,
and to continually improve information systems security.

s The Company's internal andit function conducts information technology audits, which address
information security and access controls.

*  QOnly individuals approved by Company management are granted access to the Company’s electronic
and operational areas where non-public personal financial and health information is located. Access is

frequently and strictly monitored.

Controls Reliance: Controls tested via documentation inspection, procedure observation and/or corroborating
inquiry appear to be sufficiently reliable to be considered in determining the extent of transaction testing

procedures.

Transaction Testing Procedure; The Examiners imterviewed Company management and staff responsible for

privacy compliance. Limited work was performed during this market conduct examination as this Standard was
also included in the scope of the Division’s statutory financial examination of the Company which includes the

period January 1, 2015 through December 31, 2015.

Transaction Testing Results:

Findings: None.

Observatiops: Based upon the Examiner's review of the Company’s information security policies
and procedures, it appears that the Company has implemented an information security program
which provides reasonable assurance that its information systems protect nonpublic customer

information.

Recommendations: None.
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Standard E-18. All data required to be reported to department of insurance is complete and

accurate,

Objective: This Standard addresses the Company’s efforts to file complete and accurate certifications with the

Division as required. See Appendix A for applicable statutes, regulations and bulletins.

=

Controls Assessment: No comrol assessment was performed regarding this Standard.

Controls Reliance: Not Applicable.

Transaction Testing Procedure: As part of the exaination planning process, the Examiners discussed with the
Division whether all data required to be reported to the Division was complete and accurate diring the
examination period. The Examiners reviewed the Company’s premium as reflected in the Company’s 2015
annuat statement to determine if the Company recorded premiums for any iines of business other than those the

Company was licensed to write in the Commonwealth,

Transaction Testing Results:
Findings: None.
Observations: The Examiners review of the Company’s annual statement indicated that the only new
business premiums reported were for the lines of business the Company was licensed to write during

the examination period.

Recommendations: None

Standard 1-19. The Company files all certifications with the insurance department, as

required by statutes, rules and regulations.

Objective: This Standard addresses the Company’s efforts to file certifications with the Division as required. See

Appendix A for applicable statotes, regulations and bulletins.
Controls Assessment: No control assessment was performed regarding this Standard.

Controls Reliance: Not Applicable.
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Transaction Testing Procedure: As part of the examination planning process, the Examiners discussed with the

Division whether all data required to be reporied to the Division was complete and accurate during the
examination period. The Examiners reviewed the Company’s premium as reflected in the Company’s 2015
annual statement to determine if the Company recorded premiums for any lines of business other than those the

Company was licensed to write in the Commonwealth,

Fransaction Testing Results:
Findings: None.
Observations: The Examiners review of the Company’s annual statement indicated that the only new
business premiums reported were for the tines of business the Company was licensed to write dusing

the examination period.

Recommendations: None,
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H - COMPLAINT HANDLING

Evaluation of the Standards in this business area is based on (&) an assessment of the Company’s internal
control environment, policies and procedures, {b) the Company's response to various information and data

vequests, and {c) a review of various types of Company files.

Standard F-1. All complaints ave recorded in the required format on the Company

complaint register.

Objective: This Standard addresses whether the Company formally tracks complaints or grievances as required by
statute. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard, and Standards 1i-2 through
il-4:

s Asrequired by MLG.L. ¢. 1761, §3(10), BLICOA has written policies and procedures to manage the
complaint handling process for disabitity income, life and long term care complaints.

s The Company's definition of a complaint is similar o the statutory definition, BLICOA defines a
complaint as any written expression of dissatisfaction relating to the Company’s business practices,
policies, procucts, services, transactions, employees, or producers,

*  "Executive complaints” are defined as both verbal and written received directly by the Company while
“State complaints” are defined as complaints received from state insurance departments.

¢  The Company logs all complaints received in its complaint register in a consistent format.

s The complaint register includes the date received, the date closed, the date responded to, the person
making the complaint, the insured, the policy/client number, state of residence, the classification by
line of insurance, the nature, and the NAIC disposition code of each complaint,

*  The Company’s website provides a toll free telephone number and conpany address. in addition, the
Company states the same information is provided on its written responses.

* The Company’s policy is to respond to Division complaints within 14 calendar days of receipt. The

Company’s standard for resolving constmer complaints is within 14 days of receipt as well.

Controls Reliance: The Bxaminers fested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiness interviewed Company management and staff responsible for

complaint handling. During the examination period, the Company received one direct complaint and three
complaints from the Division. Each complaint received was reviewed for completeness including whether the

complaint had been recorded in the Company’s standardized format for recording complaints. The Company’s
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complaint register was also compared to the Division’s complaint records to ensure that the Company’s records

were complete.

Transaction Testing Results:

Findings: The format used by the Company to record complaints in the complaint register appears {0
include all necessary information for each complaint pursuant to MLG.L ¢.176D, § 3(10). However,

testing of the four complaints identified the following issues:

¢ Two of the four complaints on the log did not include sufficient information to confirm the date

the complaint was received by the Company (47-1, 47-3)

Observations: The format used by the Company to record complaints in the complaint register, as
stated in the Company’s complaint handling manual, appears to include all necessary information.
During the examination period, the Company received one direct complaint and three State complaints
(from the Division). The complaints tested by the Examiners included all the required information as

stated in the Company’s complaint handling manual.

Reguired Actions: The Company shall implement procedures to date stamp complaints if no other
documentation is available to track when a compiaint is received by the Company. The Company shail

promptly provide a copy of the revised procedures to the Division.

Subsequent Actions: The Company informed the Examiners that they had revised their current complaint

handling procedures to capture date of receipt. This was not tested by the Examiners as part of this examination.

Standard [1-2. The Company has adequate complaint handling procedures in place and

commmnicates such procedures to policyholders.

Obijective: This Standard addresses whether the Company has adequate complaint bandling procedures, and

communicates those procedures to policyholders and consumers. See Appendix A for applicable statutes, regulations

and bulletins.

Controls Assessment. Refer to Standard 11-1.

Controls Reliance: Refer to Standard 11-1.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

complaint handling. During the examination period, the Company received one direct complaint and three
42
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complaints from the Division. The Examiners requested the complete complaint files for review, inctuding
whether the Company responded to the complaints within 14 calendar days as required by the Division and
appeared to include all the necessary documentation to support the handling of the complaint. Also, the
Company’s Complaint Handling and Processing Manual defines a "complaint” as any written or verbal
communication where a customer indicates dissatisfaction with a product or service. As the Company indicated
that they review the post sale and policyholder service surveys for complaints, the Examiners reviewed the
Company’s log for completeness and to evaluate the handling of complaint matters. The Examiners selected and
reviewed commuanication for five post sale surveys. In addition, the Company’s website and various forms sent

to policyholders were reviewed to determine whether they include Company contact information to consumers.

Transaction Testing Results:

Findings: None.

Observations: The Testing performed by the Examiners found that the Company's complaint handling
procedures do niot inciude the information necessary to ensure that complaints are recorded accurately
on the complaint register as noted in the Examiner's Observation for Standards I1-1. Testing performed
by the Examiners found that the Company's communication with constmers appears to provide
sufficient information regarding the complaint handling procedures. The correspondence included in
the direct complaint and the three Division complaints were handled in accordance with the

Company's policies and procedures.

Recomendaiions: The Company should enhance its written complaint handling procedwres to, infer alia

incorporate the required actions noted in Standards 1I-1,

Subsequent Actions: The Company informed the Examiners that they had revised their current complaint

handling procedures to capture date of receipt. This was not tested by the Examiners as part of this examination.

Standard I1-3. The Company should take adequate steps to finalize and dispose of the

complaint in accordance with applicable statutes, rules and regulations and contract

language.

Obijective: This Standard addresses whether the Company’s response to the complaint fully addresses the issues raised,

and whether policyholders or consumers with similar fact patterns are treated consistently and fairly. See Appendix A

for applicable statutes, regulations and bulletins.

Controls Assessment: Refer to Standard T1-1.
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Controls Reliance: Refer to Standard IT-1.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

complaint handling. During the examination period, the Company received one direct complaint and threc
complainis from the Division. The Examiners requested the complete complaint files for review. All complaints
were reviewed for completeness, including whether the Company fully addressed the issues raised and appeared

to include all the necessary documentation to support the handling of the complaint.

Transaction Testing Results:
Findings: None.
Observations: The Examiners found that the Company responded to all issues identified in the four
complaints and the file documentation appeared to be complete. For complaints received from the
Division, the complaint files included: the Company’s complaint data form, the the insured’s

complaint to the Division, the Company’s response to the Division and other related correspondence.

Recommendations: None.

Standard H-4. The timeframe within which the Company responds to complaints is in

accordance with applicable statutes, rules and regulations.

Objective: This Standard addresses the time required for the Company to process each complaint. See

Appendix A for applicable statutes, regulations and bulletins,

Controls Assessment: Refer to Standard 1I-1.

Controls Reliance: Refer to Standard T-1.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for
complaint handling. During the examination period, the Company received one direct complaint and three
complaints from the Division. The Examiners requested the complete complaint files for review. All complaints
received by the Company were reviewed for timeliness and completeness, including whether the Company
responded to the complainis within 14 calendar days and appeared to include all the necessary documentation to

support the handling of the complaint.

Transaction Testing Results:
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Findings: None.

Ohservations: [n one of the four complaints tested, the Company did not respond timely, or within 14

calendar days. (47-4) The Company did however respond to the Division within the time specified in

the letter from the Division.

=

Recommendations: The Company should clearly communicate expectations for timely final complaint resolution to
Company personnel, including the immediate referral to the Compliance department, to ensore resolution timelines
are within Company policy. The Company should also establish and clearly communicate expectations for
communicating the status of complaints to complainants when resolution timelines exceed the established time

frame.

Subsequent Actions: The Guardian Life Insurance Company of America (Guardian) Complaint Handling and
Processing Manual (GLIC Complaint Manual or Manwal} (applicable to Berkshire Life Insurance Company of
America (BLICOA)) was updated in October 2015 to include a provision that outlines the timeframe for
complaint review, including a 14-day period where the state fails to include a response date on the state’s
opening letter. According to Guardian, it continues o work with company employees, and subsidiaries
including BLICOA, to ensure a compliant complaint review process. Guardian annually reviews and updates
the GLIC Complaint Manual and publishes the Manual on Guardian’s intranet. This was not tested by the
Examiners as part of this examination as the Company did not have any Massachusetts complaints after October
2015.
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I - MARKETING AND SALES

Evaluation of the Standards in this business area is based on (a) an assessment of the Company’s internal

control environment, policies and procedures, (b} the Company’s response to varfous information and data

requests, and (c) a review of various types of Company files.

Standard HiI-1. Al advertising and sales materials are in compliance with applicable

statutes, rules and regulations.

Objective: This Standard is concerned with whether the Company maintains a system of control over the content, form

and method of dissemination for all advertising materials. See Appendix A for applicable statutes, regulations and

bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

The Company has written policies and procedures pertaining to the review and use of advertising
materials.

The Company maintains a system identified as the Guardian Electronic Advertising Review
{“*GEAR™), to log all printed or web-based advertising and sales material. The system includes
documentation that tracks the approval or disapproval of all sales and marketing documents.

The Company's process requires that the Sales and Marketing department will review all sales and
marketing requests for content and will consult with legal and compliance personnel regarding
applicable legal requirernents,

H a request is approved, the requester is notified and a compliance approval number will be attached to
the document, Compliance approval numbers do not expire. If the request is not approved, the
requester is notified, and is advised of the steps that must be taken in order for the request to be
approved. The GEAR system is updated to reflect the review status of the request (e.g., approved or
disapproved).

In October 2010, the Company transitioned from matutaining catalogues of approved sales and
marketing materials to a web-based marketing library systern which is updated in “real-time”.

The Company website provides the Company’s name and address.

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

concucting transaction testing.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

the sales and marketing process. The Company provided a list of approved sales and adverfising materiais in

effect during the examination period for the Company’s DI and L.TC products. As such, a judgmental sample of
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five approved advertising pieces was reviewed for content and home office approval. Also, the Company s

website was examined for disclosure of the Company’s name and address.

Transaction Testing Results:

Findings: None.

Observations: Of the five pieces reviewed for content and comphiance with the Company's policies and
procedures, one piece (Sampie 48-5) was not in compliance with the Company's policies and
procedures. The communication piece did not include the full tracking number as required according

to the Company's policies and proceduses.

Reconumendations: The Company's internal andit department should conduct regular reviews of the approval
process for sales and marketing material to test and monitor compliance with the Company's policies and

procedures.

Subsequent Actions: On October 12, 2015, the Company upgraded to a new web-based platform through
Pinpoint Global Communications (“Pinpoint™). Pinpoint has automated functionality which generates and
assigns a full tracking number upon submission of any marketing material. The marketing piece included in the
observation above was created and submitted prior to implementation of Pinpoint, and the Company’s prior

tool, referred to as “GEAR?”, did not have this automated functionality.

Standard II-2. Company internal producer training materials are in compliance with

applicable statutes, rules and regulations.

Objective: This Standard is concerned with whether the Company’s producer training materials are in compliance
with state statutes, rules and regulations. Sales materials that are producer-related are tested in Standard ITI-1. See

Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: The following coantrols were noted in review of this Standard:
¢ The Company has developed producer DI and LTC training programs which Guardian career agents
must attend. The training programs can be tailored based on agent experience and needs.
¢  The Company’s GEAR system is utilized to log when training programs have been reviewed for
content and approved for use. All training programs nust be approved by management and the

Company’s compliance department prior to use.

s  The Company does not have any required internal training for DI producers.
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Controls Relignce: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing,

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

the sales and marketing process. The Company provided a list containing 19 trainings conducted during the

examination period. As such, ten trainings were selected and reviewed for content and home office approval.

Transaction Testing Results:

Findings: None.

Observations: The Company poficies and procedwres regarding the review of training materials prior
to approval appear adequate. Testing of the ten approved training pieces revealed that the Company’s
process to approve training pieces was followed in all cases. Therefore, it appears that the Company is

complying with the terms of the Standard.

Recommendations: None.

Standard I11-3. Company communications to producers are in compliance with applicable

statutes, rules and regulations.

Objective: This Standard is concerned with whether the written and electronic communication between the Company
and its producers is in accordance with Company policies and procedures. See Appendix A for applicable statutes,

regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

s Producer communications including electronic mail and bulletins are approved by Company personnel
prior to distribution.
»  The Company updates producers on product and compliance matters by circulating “Guardian

Weekly,” an electronic newsletter containing headline topics and links to specific related articles.

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting fransaction testing,

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

the sales and marketing process. The Company provided the communications sent to producers during the
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examination period. As such, a judgmental sample of five communications was reviewed for content and home

office approval.

Transaction Testing Results:

Findings: None

Ohservations: The Company policies and procedures regarding the review of communication materials
prior to approval appear adequate. Testing of the five approved communication pieces revealed that
the Company’s process o approve comimunication pieces was followed in all cases. Therefore, it

appears that the Company is complying with the terms of the Standard,

Recommendations: None,

Standard ITi-4. Company rules pertaining to producer requirements in cennection with

replacements are in compliance with applicable statutes, rules and regulations.

No work was performed under this market conduct examination as the Company did not offer the products

covered by this Standard during the examination period.

Standard IFE-5. Company rules pertaining to Company requirements in cennection with

replacements are in compliance with applicable statates, rules and regulations.

No work was performed under this market conduct examination as the Company did not offer the products covered
by this Standard during the examination period.

Standard I3-6. An illustration used in the sale of a policy contains all required information

and is delivered in accordance with statutes, rules and reguiations.

No work was performed under this market conduct examination as the Company did not offer the products

covered by this Standard during the examination period.
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Standard IIE-7. The Company has suitability standards for its products, when required by

applicable statutes, rules and reguiations.

No work was performed under this market conduct examination as the Company did not offer the products

covered by this Standard during the examination period.

Standard IIE-8. Pre-need funeral contracts or pre-arrangement disclosures and

advertisements are in compliance with statutes, rules and regulations.

No work was performed under this market conduct examination as the Company did not offer the products

covered by this Standard during the examination period.

Standard 1IE-9. The Company’s policy forms provide required disclosure material

regarding accelerated benefit provisions.

No work was performed under this market conduct examination as the Company did not offer the product

covered by this Standard during the examination period.

Standard 1IE-10. Policy application forms used by depository institutions provide required

disclosure material regarding insurance sales.

No work was performed under this market conduct examination as the Company did not offer the product

covered by this Standard during the examination period.

Standard IE-11. Insurer rules pertaining to producer requirements with regard to
suitability in annuity transactions are in compliance with applicable statutes, rules and

regulations.

No work was performed under this market conduct examination as the Company did not offer the product

covered by this Standard during the examination period.
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Standard IT1-12. Insurer rules pertaining to requirements in connection with suitability in

annuity transactions are in compliance with applicable statutes, rules and regulations.

No work was performed under this market conduct examination as the Company did not offer the product

covered by this Standard during the examination period.

Standard IT1-13. The insurer has procedures in place to educate and monitor insurance
producers and to provide full disclosure to consumers regarding all sales of products
involving fixed-index annuity products, and all sales are in conmpliance with applicable

statutes, rules and regulations.

No work was performed under this market conduct examination as the Company did not offer the product

covered by this Standard during the examination period.

Standard IE-14. The insurer has procedures in place to educate and monitor insurance
producers and to provide fufl disclosure to consumers regarding ali sales of products
invelving index life, and all sales are in comipliance with applicable statutes, rules and

regulations.

No work was performed under this market conduct examination as the Company did not offer the product

covered by this Standard during the examination petiod.

Standard I1I-15. The insurer has procedures in place fo provide full disclosure te
consumers regarding all sales of products involving fixed-index annuity products, and all

sales are in compliance with applicable statutes, rules and regulations.

No work was performed under this market conduct examination as the Company did not offer the product

covered by this Standard during the examination period.

Standard HI-16. The insurer has procedures in place to provide full disclosure to consumers regarding all
sales of products involving index life, and all sales are in compliance with applicable statutes, rules and
regulations.

No work was performed under this market conduct examination as the Company did not offer the product

covered by this Standard during the examination period.
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Standard ITI-17. The insurer’s underwriting requirements and guidelines pertaining to travel are in
compliance with applicable statutes, rules and regnlations.

Objective; This Standard is concerned with whether the Company’s underwriting requirements regarding travel are in

compliance with Massachusetts requirements.

Controls Assessment. The following controls were noted in review of this Standard:

*  The disability insurance application contains a question regarding the applicant's future plans to travel
or reside outside of the United States. Applicants that provide a "yes" response to this question are
asked to indicate the location, frequency, for work or pleasure, date of departure and length of stay.
The Company's goal is to offer coverage to persons who plan to permanently reside in the United
States. The Company believes foreign travel to countries on the U.S. Travel Warning list may increase
the risk of disease or harm.

*  The Company’s policies and procedure provides the necessary oversight regarding the consideration of
travel as a part of the underwriting process.

¢  The Company’s underwriting guidelines appear to meet the requirements of M.G.L. ¢, 175, § 122A

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures,

reviewing available documentation and/or conducting transaction testing,

Transaction Testing Procedure: The Examiners reviewed 100 life new business transactions to determine

whether any adverse nnderwriting or rating actions were based solely on an applicant’s foreign travel.
Additionally, the Examiners reviewed [0 declinations to determine whether any of these applications were

declined solely on an applicant’s foreign travel.

Transaction Testing Results:

Findings: None.

Observations: The Examiner’s review of 100 life new business transactions and 10 declinations did not

identify any violations of M.G.L. ¢. 175, §122A.

Recomumendations: None.
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1V - PRODUCER LICENSING

Evaluation of the Standards in this business area is based on (a) an assessment of the Company’s internal
control environment, policies and procedures, (b) the Company’s response to varions information and data

requests, and (c) a review of various types of Company files.

Siandard I'V-1. Company records of licensed and appointed (if applicable) producers agree

with insurance department records.

Objective: The Standard addresses licensing and appointment of the Company’s producers. See Appendix A for

applicable statutes, regulations and bulletins,

Controls Assessment: The following controls were noted in review of this Standard, and Standards 1V-2 through
-5

¢ The Company uses producers known as “field representatives” that are primarily Guardian career
general agents. The Guardian Agent Licensing and Contracting Department (Guardian Unit) is
responasible for obtaining and reviewing background check information for each new Guardian agent;
creating agent records on the Company’s Licensing System after a new contract is established;
processing agent appointments with each state in which the agent is authorized to sell Company
products; processing renewal appointments; and performing monthly self audits.

¢  The Company also uses independent brokers. The Berkshire Broker Licensing Department (BLICOA
Unit) is responsible for reviewing background check information for each new broker; creating broker
records on the system after a new contract is established; and processing broker appointments in each
state in which the broker is authorized to sell Company products.

¢  The Guardian and BLICOA Units (collectively referred to as the Units) receive notification of a new
agent {Guardtan responsibility) or a new broker (BLICOA responsibitity) from the General Agency
Department. The Units will review the National Insurance Producer Registry in order to determine if
the agent or broker is licensed in applicable states. The Company will not contract with an agent or
broker {collectively referred to as producers) until they are licensed and pass a background check to be
in compliance with State, and Company requirements. Once producers are licensed and meet
background criteria, the Units will enter appointment information into the Company’s system and a
producer record is established. Sinwltaneously, appointments for each producer are entered into the
Massachusetts on-line producer appointment system referred to as OPRA. Producer appointment
terminations are handled by the Units in the same manner as new appointments.

¢  The Company and Guardian use standard individual writtess contracts that define the Producers’ duties
and responstbilities including their responsibility to maintain current ticenses, comply with law and

regulations and conduct business honesily and ethically.
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s All appointment renewals are performed by the Guardian Unit. Most states require annual appointment
renewals, On a monthly basis, the Guardian Unit will submit renewal rosters by state to the BLICOA
unit. The BLICOA Unit will inform the Guardian Unit of all producers’ appointments that need to be
repewed, and those that need to be terminated.

»  The Company tracks all producers’ appointments through a Guardian database. On a monthly basis,
the Guardian unit performs audits regarding all appointment transactions processed by the Guardian

and BLICOA Units to ensure that the Company’s records reconcile to the state’s records. The

Guardian Unit will inform the BLICOA unit of all producers’ un-reconcilable items, and the BLICOA
Unit will process corrective entries and inform the Guardian Unit once completed. The Guardian Unit
wil address all un-reconcilable items regarding producers. Appointment errors are addressed with
employees, and the unit does not publish a formal audit report. Management indicated that the
Guardian Unit is audited on a periodic basis by Internal Audit, and a review was performed in 2015.
Management indicated that no significant issues were identified.

»  The Company and Guardian have a writien policy which requires notice, as defined in the agreement,
to agents when their appointment is terminated.

¢« The Company’s written policy is to notify the Division of afl agent terminations and the reason for any

“for cause” termination.

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conductng transaction testing.

Transaction Testing Procedure: The Examiners interviewed Company management and stalf responsible for
the licensing and appointment process. Also, the Examiners selected a judgmental sample of five agent
appointments from the Division’s records and five appointments from the Company’s records which also
included Guardian’s records to determine if the appointments dates match. The appoiniments were reviewed to

determine whether the appointment data was consistent on both lists.

Transaction Testing Results:

Findings: None.

Observations: All of the 10 agent appointments sampled reconciled to the Division's records. All

agents in the sample were properly licensed, appointed and in good standing with the Division,

Recommendations: None,
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Standard IV-2. Producers are properly licensed and appeinted and have appropriate
continuing education (if required by state law} in the jurisdiction where the application was
taken.

Objective: This Standard addresses the requirement that producers must be licensed and agents must be appointed.

See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment, Refer to Standard IV-1.

Controls Reliance: Refer to Standard IV-1,

Transaction Testing Procedure; The Examiners interviewed Company management and staff responsible for

the producer contracting, appointment and termination process. Also, a sample of 20 new business transactions
was selected for testing. The Examiners tested the sampled policies to determine whether the selling producer

for each issued policy was included on the Division’s list of Company appointed agents.

Transaction Testing Results:

Findings: None.

Observations: The Examiners testing of the 20 policies found that all agents were active and appointed

at the time the policy was issued.

Recommendations: None,

Standard TV-3, Termination of producers complies with applicable standards, rules and
regulations regarding notification to the producer and notification to the state, if

applicable.

Objective: This Standard addresses the Company’s termination of producers in accordance with applicable statutes

requiring notification to the state and the producer. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: Refer to Standard TV-1,

Controls Reliance: Refer to Standard TV-1.
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Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for
the producer contracting, appointment and tenmination process, Also, the Examiners selected a random sample
of 20 agent terminations from the Company's records which also included Guardian’s records to determine if
the records reconciled with the Division’s records, and provided timely notice of the terminations to the
Division and the producers. In addition, the Examiners reviewed the report issued by the Compliance Unit in
reference to the review of agent licensing, The Examiners reviewed actions taken to address discrepancies in

appointment termination data noted in a June 30, 2015 internal audit of producer terminations.

Transaction Testing Results:

Findings: The Company has policies and procedures in place to notify producers that their contract
with the Company has been terminated. The Company conducted an internal audit of the producer
termination process and provided the Examiners with a copy of the June 30, 2015 report. The internal
audit found that 30% of the discrepancies in producer termination data were due to analyst error or
oversight. The internal audit report included recommendation which were to be implemented by

August 1, 2015.

The Examiners conducted testing of 20 agent terminations. In five of the 20 agent terminations tested,
the Company's agent termination records did not match the Division's records. Each of these instances
occurred prior to implementation of corrective actions taken as a result of the June 30, 2013 audit
report findings. The Examiners found that the appointments for the five agents were already
terminated by the Division, The Company stated that it takes no farther action for terminations that fall

into this category.

The market conduct examination report for the period January 1, 2010 through December 31, 2010,
included a required action that said “The Company and Guardian shall modify as necessary its agent
termination procedure specifically regarding timely notification of terminations to the Division and
accurate record keeping in the Guardian appointment system. The Company and Guardian shall
perform a reconciliation between their agent records and the Division’s records at least annually.” In
response 1o this required action, the Company proposed conducting an annual reconciliation as of

October 13 of each calendar year.

Observations: None

Required Actions: The Company shall implement a process to conduct an annual reconciliation of agent
terminations between the Company’s records and the Division’s records. The Company shall conduct additional

training of procedures for processing producer appointment terminations to reduce the frequency of inconsistent
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producer appoiniment data in the Company's producer licensing systems caused by analyst error or oversight.
The Company shall revise its procedures to ensure that all terminated agent licensing records are accurate and
match the Division's records, even in instances where the agent's licensed was already terminated by the

Division,

Subsequent Actions: The Company informed the Examiners that they implemented a new system on March 21,

2016 that allows terminated agent licensing records to be reviewed against the Division’s records and to address

discrepancies within the system. This was not tested by the Examiners as part of this exanination.

Standard I'V-4. The Company’s policy of producer appointments and terminations does not

result in unfair discrimination against policyholders.

Qbjective: The Standard addresses the Company’s policy for ensuring that producer appointments and
terminations do not unfairly discriminate against policyholders. See Appendix A for applicable statutes,

regulations and bulietins.

Controis Assessment, Refer to Standard I'V-1.

Controls Reliance: Refer to Standard [V-1.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for
the producer contracting, appointment and termination process. Also, the Examiners selected a random sample
of 20 agent terminations from the Company’s records which also included Guardian’s records to determine if
the termination dates matched the Division’s records. The Examiners reviewed the agent termination records for
any evidence of unfair discrimination against policyholders. In addition, the Examiners tested for any evidence

of unfair discrimination against policyhoiders while reviewing the new business files for Standard VI-4.

Transaction Testing Resuits:

Findings: None.

Observations: Testing of the agent terminations revealed no evidence of unfair discrimination against

policyholders. Therefore, it appears that the Company is complying with the terms of the Standard.

Recommendations: None,
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Standard I'V-5. Records of terminated producers adequately document the reasons for

terminations.

Objective: The Standard addresses the Company’s documentation of producer terminations. See Appendix A for

applicable statutes, regulations and bulletins.

g e

Controls Assessment: Refer to Standard 1V-1.

Controls Reliance: Refer to Standard [V-1.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

the producer contracting, appointment and termination process. The Examiners selected a random samptle of 20
agent termination from the Company’s records which afso included Guardian’s records to determine if the

Company and Guardian’s documentation regarding an agent’s termination was adequate.

Transaction Testing Results:

Findings: None.
Observations: Testing of the agent termination records revealed that the Company and Guardian retain
adequate documentation regarding an agent’s termination. Therefore, it appears that the Company is

complying with the terms of the Standard.

Recainmendations. None.

Standard I'V-6. Producer account balances are in accordance with the producer’s contract

with the Company.

Obijective: The Standard is concerned with whether the Company's contracts with producers limit excessive balances

with respect to handling funds. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment. The following controls were noted in review of this Standard:
*  The billing methods the Company offers for its DI policies are either direct to the insured, antomatic
withdrawal, group list billing or an individual list billing. The billing methods offered for its LTC
policies are either direct to the inswred, automatic withdrawal or a group list billing.

s The Company pays conunissions and provides a commission statement to producers semi-monthly,
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¢  The Company generates an ‘aged payable report’ to identify negative commission balances. BLICOA
also determines if producers have future vested earnings from other policies to offset negative
comrmissions. If so, futire commissions eamed will be used to offset the negative conunission. If no
future earnings exist, producers are notified via letter and requested to reimburse the amount due via

check.

Controls Reliance: The Examiners tested the Compaiy’s controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

the producer contracting, appointment and termination process. Also, a sample of 20 new business transactions
were selected for testing. Policies were tested to ensure that commission payments were paid accurately in

accordance with contracted terms and also to ensure compliance with laws and regulations.

Transaction Testing Results:

Findings: None.
Observations: Testing of the 20 policies revealed that the Company’s commission payments were paid
accurately in accordance with contracted terms. Therefore, it appears that the Company is complying

with the terms of the Standard.

Recommendations: None.
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V - POLICYHOLDER SERVICE

Evaluation of the Standards in this business area is based on {a) an assessment of the Company’s internal

control eavironment, policies and procedures, (b) the Company’s response to various information and data

requests, and (c) a review of various types of Company files.

Standard V-1. Premiom notices and billing notices are sent out with an adequate amount of

advance notice.

Objective: This Standard addresses efforts to provide policyholders with sufficient advance notice of premiums due

and disclosure of the lapse risk due to non-payment. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment. The following controls were noted in review of this Standard:

The Company has written policies and procedures regarding policy premiums and billings that are
aligned to meet state requirements including M.G.L. ¢. 175, §§108, 110B, 187C and 187D.

The Company offers several billing modes such as monthly through electronic funds transfer,
quarterly, semi-ananal, and annoal. The insured is able to select their preferred billing mode.
Additionally, premiums regarding policies sold through marketing agreements with employers are
remitted to the Company through payroll deductions.

Premium Billing Notices are sent 30 days in advance of the payment due date. This notice states that
the policy will lapse if the premium due is not received.

If payments are not received by the due date, the Company sends a Late Payment Offer Letier to the
insureds 17 days after the payment due date. This notice mentions a 31 day grace period for payrments.
Also, the notice indicates that the insured will not have coverage if payment is not received by the
62nd day after the premivm due date.

If premitrms are not received by the end of the grace period, the Company sends several other letters to
insureds at the following intervals: 35, 70, and 120 days after the premium due date. These letters
include reinstatemnent offers.

The Company has established time standards for premium and billing notices and performance of

these time standards is monitored by management through the client services Balanced Scorecard.

Controls Reliance: The Examtiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners discussed billing procedures with Company personnel, and

obtained supporting documentation. Also, the Examiners selected a sample of 12 disability income, one life and
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one long term care policy that lapsed for non-payment during the examination period to test for compliance with

policies, procedures and Statutory requirements.

Transaction Testing Results:

Findings: The language included in the Company’s Disability Income premium notice when a
premium is overdue is in violation of M.G.L ¢.175, §110B. The law states that "Such notice shall also
contain a statement as to the lapse of the policy if no payment is made as provided in the policy.” The
"Conditions for Payment if Premium is Due” included in the Company’s "Overdue" notice states
“Unless the preminm due is paid on or before the end of the grace period, the policy and all payments
will be forfeited and void except as may be provided in the policy or by statute.” The "Overdue” notice
does not specifically state that the policy will "Lapse” to comply with the terms of M.G.L c.175,
§110B. The first correspondence to the insured that uses the term "Lapsed" is sent after the policy has

lapsed.

Observations: Based upon the review and testing results, the Examiners noted that for each billing
notice reviewed, the Company gave adequate notice prior to lapse in compliance with statutory

requirenents.

Required Actions: The Company shall medify the "Overdue" notice (o clearly state the policy will "Lapse” in
order to comply with the tertns of M.G.L ¢.175, §1 10B. The Company shall promptly provide a copy of the

revised notice to the Division.

Subsequent Actions: The Comparny informed the Examiners that they modified their routine and overdue
premium notices to reflect reference to the word “lapse”. The Company anticipates these modified Notices will
be implemented and placed in production by December 31, 2017. This was not tested by the Examiners as part

of this examination,

Standard V-2, Policy issuance and insured requested cancellatiens are timely.

Objective: This Standard addresses the Company’s procedures to ensure that insured-requested cancellations are
processed timely. Policy issuance testing is included in Standard VI-6. See Appendix A for applicable statutes,

regulations and bulletins.

Controls Assessment. The following controls were noted in review of this Standard:

*  The Company has written policies and procedures regarding policy issuance and insured request

cancellations that are aligned to meet state requirements including 211 CMR 42.05.
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¢  Company procedures require insureds to submit cancellation requests in writing. Cancellations are
effective on the date that the Company receives such writien requests, and any unearned premium is
refunded to the insured.

*  New DI policyhoiders are afforded the opportunity to return a policy to the Company within 10 days

of receiving it. Similarfy, new LTC policyholders have 30 days to return a policy to the Company.

Premium payments are subsequently returned to the policyholder.

s The Company has written service standards regarding the timely processing of insured requested

cancellations and performance of these standards is monitored through the Balanced Scorecard.
¢ The Company has a program in place to conduct policyholder and post sale service surveys to measure

customer satisfaction. Company procedures require the timely investigation and response to significant
feedback.

Controls Reliance: The Examiners tested the Company s controls by reviewing pelicies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners discussed policy issuance, free look, insured-requested
cancellation and surrender procedures with Company personnel, and obtained supporting documentation. Also,
the Examiners selected a sample of 107 new business underwriting, [2 DI policy insured requested
cancellations, two life policy insured requested cancellations and one long term care insured-requested policy
canceHation in order to ensure that transactions were processed accurately and timely. Finally, the Examiners
reviewed the post sale and policvholder service surveys in order to determine if significant feedback was timely

investigated and responded to by the Company.

Transaction Testing Results:

Findings: Testing of the 15 cancellations identified two policies that were not cancelled timely. The
cancellations were not submitted timely by the agents and were therefore not processed timely by the

Company, (Sample IDI 53-8 and 53-10), as required by M.G.L. ¢. 175, §187C.

Observations: Based upon review and testing results of the 15 cancellations, the Company processed
13 of the 15 timely and in compliance with statutory requirements. The Company conducts written
policyholder surveys four times a year. A predetermined number of policies are randomly selected
from the total number of policies. The surveys are reviewed by a Quality Analyst in the Claims and
Policy Services area. Adverse comments are routed to a member of the management team in the

appropriate business area for further handling.
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Required Actions: The Company shall provide additional training to agents, reaffirming that cancellation notices

shall be submitted to the appropriate department at the Company in a timely manner.

Subsequent Actions: The Company informed the Examiners that they will provide notification via a periodic
field force publication to the agents and agencies reminding them of the Company’s procedures related ko policy

canceHations, which includes directing cancellation notices to the Company in a timely manner, The Company

will publish this information by December 31, 2017. This was not tested by the Examiners as part of this

examinatioin.

Standard V-3. All correspondence directed fo the regulated entity is answered in a timely

and responsive manner by the appropriate department,

Objective: This Standard addresses the Company’s procedures for providing timely and responsive information to

customers. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: The following controfs were noted in review of this Standard:

s  The Client Services Unit is responsible for providing service to agents and customers regarding policy
transactions such as address changes, insured request cancels, policy reinstatement and conservation,
changes in coverage and premium billing changes that are received through mail, facsimile, or phone.
There are written policies and procedures governing the processing of each type of transaction.

¢ The Company has written service standards regarding the timely processing of insured requests and
performance of these standards is monitored through its Balanced Scorecard.

e The Company has a program in place to conduct policyholder and post sale service surveys to measure
customer satisfaction. According to the Company’s policies and procedures, responses to survey

comments are to be done timely and address all commments.
Controls Reliance: Controls tested via documentation inspection, procedure observation and/or corroborating
inquiry appear to be sufficiently reliable to be considered in determining the extent of transaction testing

procedures.

Transaction Testing Procedure: The Examiners discussed correspondence procedures with Company personnel,

obtained supporting documentation and reviewed policyholder requests to ensure that any necessary responses
were timely provided. The Examiners also evaluated the Company's efforts to correspond with policyholders in

various complaint handling and claims standards.

Transaction Testing Results:
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Findings: None.

Observations: Based upon review and testing resulfs, the Company appears to timely respond to

customer inguiries including complaints, claims, and policyholder requests as necessary.

Recommendations: None.

Standard V-4. Whenever the regulated entity transfers the obligation of its contracts to
another regulated entity pursuant to an assumption reinsurance agreement, the regulated
enfity has gained prior approval of the insurance department and the regulated entity has

sent the required notices to affected policyholders.

No work was performed under this market conduct examination as the Company did not enter into such

agreements covered by this Standard during the examination period.

Standard V-5. Policy transactions are processed accarately and completely.

Objective; This Standard addresses loan interest rates and procedures for processing beneficiary and ownership

changes, conversions, policy loans and maturities. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment. The following controls were noted in review of this Standard:

®  The Client Services Unit is responsible for providing service to agents and customers regarding policy
transactions such as address changes, insured-requested cancellations, policy reinstateinent and
conservation, changes in coverage and premium billing changes that are received through mail,
facsimiie, or phone. There are written policies and procedures governing the processing of each type of
transaction.

¢ The Company provides writien notice prior to policy maturity for DI policies that are cancelable at age
65. The notice meets the requirements of M.G.L. ¢. 175, §110H.

¢ The Company has written service standards regarding the timely processing of insured requests and
performance of these standards is monitored through Balanced Scorecard.

*  The Company has a program in place to conduct policyholder and post sale service surveys to measure

customer satisfaction, Company procedures require the timely investigation and response to significant
feedback.

Controls Reliance: Controls tested via documentation inspection, procedure observation and/or corroborating
mquiry appear to be sufficiently refiable to be considered in determining the extent of transaction testing

procedures.

64



Transaction Testing Procedure: The Examiners discussed policy change procedwres with Company personnel,

and obtained supporting docvmentation. Also, the Examiners selected a judgmental sample of ten Disability
Income, five Life and five Long Term Care insured requested policy change transactions. The Examiners

conducted these reviews to ensure that the Company processed transactions accurately, timely and in

accordance with statutory requirements and policy provisions.

£

Transaction Testing Results:

Findings: None.

Observations: The Examiners’ testing found that the Company appeared to process policy
transactions in a timely manner. There were two DI and two Life policy transactions that were
lacking sufficient documentation. The two DI policy transactions were missing a written
acknowledgement that the policy transactions were completed. (DI-1, DI-4,} One Life policy was
lacking a copy of the letter to the insured confirming the canceliation request while the other Life

policy was missing a copy of the insured’s request for an illustration. (Life-3, Life-4)

Regarding the Company’s policyholder survey results, they give the indication that the Company is
handling policy transaciions accurately and compietely. Finally, the Company provides written notice
priot to policy maturity for DI policies that are cancelable at age 65. For L'TC policies, proper notice is
provided to claimants in advance of exhaustion of benefits. The notice meets the requirements of

M.G.L.c. 175, §1 L1OH.

Recommendations: The Company should maintain sufficient documentation to support the policy transaction.
The Company should modify their process to include providing a written acknowiedgment of all policy

transactions.

Standard V-6. Reasonable attempts to locate missing pelicyholders or beneficiaries are

made.

Objective: This Standard addresses efforts to locate missing contract owners and beneficiaries, and to comply with

escheatment and reporting requirements. See Appendix A for applicable statutes, regulations and bulletins.

Conirols Assessment: The following controls were noted in review of this Standard:

+  The Company has policies and procedures in place to locate missing policyholders and claimants,
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e The Company policy requires that outstanding checks, including claim payments and premium refunds
be reported as unclaimed property and escheated to the state when the policy owner cannot be fouad.

e The Company annually reports escheatable finds to the State Treasurer as required under M.G.L. c.
2004, §§7-7B, 8A.

Controts Reliance: Controls tested via documentation inspection, procedure observation and/or corroborating

inguiry appear to be sufficiently reliable to be considered in determining the extent of transaction testing

procedures.

Transaction Testing Procedure: The Examiners discussed the Company’s procedures for locating missing

poticyholders and escheatment of funds with Company personnel, and reviewed supporting documentation,

Transaction Testing Results:

Findings: None.

QObservations: The Company has processes for locating missing policyholders and claimants. No

testing perform as the Company has entered into a settlement agreement.

Recommendations: None.

Standard V-7. Unearned premiums are correctly calculated and retorned fo the
appropriate party in a timely manner and in accordance with applicable statutes, rules and

regulations.

Objecrive: This Standard addresses the calculation and timely return of unearned premiums. See Appendix A for

applicable statutes, regutations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

¢ The Company has written policies and procedures regarding policy cancellations that are aligned to

meet state requirements including MLG.L. c. 173, $§187C and 187D.

*  The Company’s system automatically calculates the unearned premium on cancelled policies for return

of premium to policyhotders.

* The Company has written service standards regarding the tmely processing of insured requests and

performance of these standards is monitored through Balanced Scorecard.
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¢ The Company has a program in place to conduct policyholder and post sale service surveys to measure

customer satisfaction. Company procedures require the timely investigation and response to significant
feedback.

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners discussed cancellation procedures with Company personnel,
and obtained supporting documentation. Also, the Examiners selected a judgmental sample of 15 insared-
requested cancellations from the examination period fo ensure that requests were processed accurately and
timely. Finally, the Examiners reviewed the post sale and policyholder service surveys in order to determine if

significant feedback was timely investigated and responded to by the Company.

Transaction Testing Results:

Findings: The Examiners testing of 15 DI cancellation requests found that the Company inaccurately
processed one request where the policy had unearned premium that was due to the insured; however,
the Company did not issue a refund. Testing of the 15 cancellations identified one policy that was not
cancelled correctly. The cancellation date used in the cancellation was not the comrect date, as required
by M.G.L. ¢. 175, §187C. The tested process for cancelling DI policies includes an agent submitting
the written cancellation from the insured to the policyholder service team on a date other than the date

the cancellation is signed by the insured.

Observations: Based upon review and testing results of the 15 cancellations, the Company processed
14 of the I3 accurately and timely in comphiance with statutory requirements. In addition, the

Company’s policyholder survey results indicate that the Company is handling the return of unearned

premiums timely.

Reguired Actions: The Company shall refund additional premiums plus interest for the policy cancellation
incorrectly handled. The Company shall provide documentation of the additional premium refund plus interest
to the Division. The Company shall modify its policies and procedures 0 cancel palicies using the date the
insured signs the cancellation notice, and shall prompty provide a copy of the revised procedures to the

Division,

Subsequent Actions: The Company informed the Examiners that they will be modifying their policy cancellation

procedures to reflect that it will process a policy cancellation effective the date the form or written request is

signed when said form or written request is received in good order at the Home Office within thirty (30) days of
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its signature. The Company will provide these procedures to the Division by December 31, 2017. This was not

tested by the Examiners as part of this examination.

Standard V-8, Reinstatement is applied consistently and in accordance with policy

provisions.

Qbjective: This Standard addresses consistent reinstaternent processing in compliance with policy provisions. See

Appendix A for applicable statutes, regulations and bulletins.

Contrals Assessment: The following controls were noted in review of this Standard:

*  The Company has policies and procedures regarding the reinstatement process and such information is
designed to align with state requirements including M.G.L. ¢. 175, §108.

¢  Premium notices that are sent to insureds after their policies have lapsed include information regarding
reinstatemnents of coverage. The policy contracts allow insureds to apply for reinstatement of their
insurance coverage up to six months past the lapse date and the insured needs to cowplete a short form
application. The insured must submit a new business application after the six month period as
reinstaternent of coverage is not available.

¢ The Company has written service standards regarding the timely processing of reinstatements and

performance of these standards is monitored through the Balanced Scorecard.
Controls Reliance: Controls tested via documentation inspection, procedure observation and/or corroborating
inquiry appear to be sufficiently reliable to be considered in determining the extent of transaction testing

procedures.

Transaction Testing Procedure: The Examiners discussed reinstatement procedures with Cormpany personnel

and obtained supporting documentation. Also, the Examiners selected a random sample of nine disability
income and six long term care reinstatements from the examination period to ensure that reinstatements were

handled consistently, timely and in accordance with policy provisions.

Transaction Testing Resulis:

Findings: None,
Observations: The Examiners review of the reinstatements determined that all were processed

consistently and in a timely manner. Therefore, it appears that the Company is complying with the

terms of the Standard.
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Recommendations: None.

Standard V-9. Non-ferfeiture options are communicated to the policyholder and correctly

applied in accordance with the policy contract.

No work was performed under this market conduct examination as the Company did not offer the product

covered by this Standard during the examination period.

Stapdard V-10. The regulated entity provides each policy owner with an annual report of
policy values in accordance with statutes, rules and regulations and, upon request, an in-

force illustration or contract policy summary.

Objective: This Standard addresses periodic disclosure to the policyholder of contract inforination. See Appendix A

for applicable statutes, regulations and bulletins.

Controls Assessment. The following controls were noted in review of this Standard:

*  The Company mails DI and L TC individual policyholders annual statements disclosing monthly benefits,
automatic benefit increases, elimination periods, and premivm changes to policyholders on their policy
anniversary date.

s The Company has written service standards to ensuse the timely processing of anaunal statements to

policyholders.

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners reviewed annual statement disclosure procedures with

Company personnel, and reviewed examples of such disclosures.

Transaction Testing Results:

Findings: None.

Observations: The Company appears to have adequate procedures for providing policyholders with

timely annual statements in compliance with Company policies.

Recommendations: None.
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Standard V-11. Upon receipt of a request from policyholder for accelerated benefit

payment, the regulated entity must disclose to policyholder the effect of the request on the
policy’s cash value, accumulation account, death benefit, premium, poliey loans and liens,
The regufated entity must also advise that the request may adversely affect the recipient’s

eligibility for Medicaid or other government benefits or entitlements,

No work was perforimed under this market conduct examination as the Company did not offer the product Z

covered by this Standard during the examination period.
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V1 - UNDERWRITING AND RATING

Evaluation of the Standards in this business area is based on (a) an assessinent of the Company’s mternal
control environment, policies and procedures, (b} the Company’s response to various information and data

requests, and (c) a review of various types of Company files.

Standard VI-1. The rates charged for the policy coverage are in accordance with filed rates

(if applicable) or the Company rating plan.

Objective: This Standard addresses whether the Company uses and charges proper premium rates. See Appendix A

for applicable statutes, regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

e The Company has written underwriting policies and procedures which are designed to reasonably
assure consistency in classification and rating of new business. These procedures appear to comply
with M.G.L. ¢. 175, §120; MLG.L. ¢. 175 § 193T; M.G.L. c. 176D, §3 (7) (b); and Division Bulletins
2008-08.

* The Company utilizes three underwriting classes: preferred, select, and standard. Underwriters assign a
debit rating for rating applicants based on guidelines that consider the applicant’s medical history,
family history, height, weight, and other characteristics.

= The factors utilized by the Company to determine cccupation classes and rates for individual DI
policies include: occupation, age, years of work experience and the applicant’s health. The Company
applies premium surcharges to increase rates when an increase in claim risk exists {i.c., pre-existing
health condition). Prior to 2015 the Company utilizes parameters as set by the Company’s reinsurer,
MunichRe, in ovder to apply additional premiums. After 2015, the Company developed their own
parameters to apply additional premiums. The Company offers a preferred rate discount to those
applicants who meet certain underwriting criferia,

*  Rates are automatically computed based on appticant information and rating classifications assigned
by the underwriter.

*  The Company processes filings through the System for Electronic Rate and Form Filing,

*  For disability income insurance replacements, application forms, including a Massachusetts-specific
replacement notice (form 25.19-11-2003) are selected for printing to be included in the application
package. The notice discloses facts that could affect rights under the new policy, and is signed by the
applicant, including the notice delivery date.

¢  The Company has procedures designed to assure that its customers receive information and privacy
disclosure notices at the time of application as required by M.G.L. c. 1751, §{4) (c). The Company uses

a disability insurance application "required checklist” in its application package. The notice of
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information practices and privacy notice is a required item within the application package and the

Company requires the agent certify to delivering the notice to the consumer.

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing,

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

the underwriting process. The Examiners selected a sample of 58 individual disability new business eighteen
adverse underwriting decision and three replacement transactions from the period of review. From those
transactions, the Examiners selected a sample of 15 policies and re-rated the premium charges for each to
determine compliance with Massachusetfs rate requirements. Also, in conjunction with Standard VI-5, the
Examiners requested documentation to support that the product filings were submitted and approved by the

Division.

Transaction Testing Results:

Findings: The Examiners identified that in five of the seven sample policies that included the Future
Increase Option (FIO) rider, the FIO rider premium did not appear to be calculated as specified by the
Company's applicable rating rule. The rating rule filed by the Company for rating the Future Insurance
Option ("FIO") rider does not clearly specify which riders should be included in the FIO rider
premium development calculation. While the rating rule was filed with the Division, the rule does not
specify which riders should be included in the FIO rider preminm development as required by M.G.L.
c. 175 § 108.

Observations: The Company has a rate plan that is designed to be uniform and automated. The rating
process appears to comply with statutory requirements allowing that the calculation of the Future
Increase Option rider (FIO) was observed to be consistent with the Company's understanding of how

the rule should be mterpreted.

Required Actions: The Company shall file with the Division further clarification of the rute for developing the

policy premium for the FIO rider.

Subsequent Actions: The Company provided documentation thai they amended the premium rates for the F1IO
rider submitted to both the Compact and the Division. The Company informed the Examiners that they received
Compact approval for the amended premium rates for the FIO Rider in conjunction with application forms
approval on March 10, 2017 and policy forms approval on May {1, 2017, respectively, it withdrew the pending

product filing with the Division. This was not tested by the Examiners as part of this examination.
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Standard VI-2. All mandated disclosures are documented and in accordance with

applicable statutes, rules and regulations.

Objective: This Standard addresses mandated underwriting disclosures for insurance policies, which are required in
accordance with statutes, regulations and Company policy. Requirements to provide iliustrations and other disclosures
are incloded in Standard I11-6. Replacement disclosures are included in Standards TI-4 and II-5, and adverse
underwriting notices are included in Standards VI-7 and VI-8. See Appendix A for applicable statutes, regulations and

bulletins.

Controls Assessment. See Std VI-1

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

the underwriting process. The Examiners selected a sample of 58 individual disability new business, eighteen

adverse underwriting decision, and three replacement transactions from the period of review.

Transaction Testing Results:

Findings: As the Automatic Benefit Enhancement Rider (ABE) is not included on the signed
application, adding this rider o a policy is not in compliance with 211 CMR 42.09 (1) (d). The rider is
added to the policy without the insured requesting the benefit and without the Company receiving an

affirmative action from the insured that they want the benefit added to their policy.

Observations: The Examiners observed that the Company issued the ABE rider on some sampies even

though there was no evidence on the policy application that the rider was requested by the applicant,

Reguired Actions: The Company shall update the application process to include a request from the applicant to
add the rider to the policy if eligible. The updated application process shall also indicate that the applicant
vnderstands that additionat premiums will be due as the benefit increases. A copy of the updated application

process shall promptly be submitted to the Division,

Subsequent Actions: The Company informed the Examiners that they will be adding a one-page, standalone
explanation of the ABE Rider to the application package. This will be implemented by December 31, 2017, and
a copy of the additional application package page will be provided (o the Division at that time. This was not

tested by the Examiners as part of this examination.
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Standard VI-3. The Company does not permit illegal rebating, commission-cuiting or

inducements.

Obijective: This Standard prohibits illegal rebating, commission cutting or inducements in Company correspondence
to producers, and in advertising/marketing materials. Redoced commissions paid on internal replacements are

discussed in Standard I-5. See Appendix A for applicabie statutes, regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

s  The Company has written policies and guidelines to provide oversight of the process to pay agents’
commissions. The Company has implemented steps to prevent illegal rebating, commission cutting
and inducements as required by this Standard through its agent contracts and Company policies.

*  After agents are properly licensed and pass the Company appointment criteria, they are contracted and

appointed with the Company. Agents are paid in accordance with their agent agreements.
Controls Reliance: Controls tested via documentation inspection, procedure observation and/or corroborating
inquiry appear to be sufficiently reliable to be considered in determining the extent of transaction testing

procedures.

Transaction Testing Procedure: The Examiners interviewed Company personnel with responsibility for

commission processing and producer contracting. Also, the Examiners reviewed producer contracts, new
business materials, and manuals for indications of rebating, improper conmunission culting or inducements. In
addition, the Examiners reviewed a subsample of 15 new business and adverse action transactions issued during
the period of review to ensure that the related commission payments were in accordance with contractual terms

and did not indicate any unusual activity such as rebating, improper comunission cutting or inducetnents.

Transaction Testing Resulis:

Findings: None,

Observations: Testing of the commissions paid on the sampled DI policies found that commissions
were paid according to the agent’s contract and appeared reasonable. The Company’s processes appear
sufficient to prevent inducements, comumission cutting and rebating. Therefore, it appears that the

Company is complying with the terms of the Standard.

Recommendations: None.
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Standard VI-4. The Company’s underwriting practices are not unfairly discriminatory.
The Company adheres to applicable statutes, rules and regulations and reguiated entity

guidelines in the selection of risks.

Objective: This Standard addresses unfair discrimination in underwriting. See Appendix A for applicable statutes,

regulations and bulletins.

Controls Assessment. The following controls were noted in review of this Standard:
¢  The Company has written policies and guidelines to prohibit unfair discrimination while underwriting.
The Company has implemented steps designed to assure reasonable consistency in classification and
rating of risks as requived by this Standard.
#  The Company has procedures in place for underwriting self audits to ensure adherence to underwriting

guidelines.

Controls Relignce: The Examiners tested the Company's controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for
the uaderwriting process. Also, a subsample of 15 new and adverse action DI business transactions were
selected for testing. The Examiners verified that the policy forms used for each of the 15 sample policies was

approved with no evidence of discriminatory rates or contract provisions.

Transaction Testing Results:

Findings: None.

Observations: There were instances where the Company did not follow its underwriting guidelines and
made business decisions to relax the requirements and issue policies that were not completely

consistent with guidelines. Some deviations found were the following:

¢ Complete financial information was not furnished.

*  Preferred risk status granted when selection criteria varied slightly from permissible criteria.
e "Select” risk class permitted with known tobacco ase during the previous 12 months.

e PFuture Increase Option (FIO) limit issued exceeded maximum permitted limit.

e Applicant's suspended MA operator’s license did not result in a rating.

*+  Replacement ratios were used that varied from guidelines.
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Recommendations: The Company should modify their policies and procedures to require an underwriter o
request afl required documents before making a determination. If afl required documents cannot be obtained
prior to making a determination, the file shall include a second review to reduce the risk of being unfairly

discriminatory.

Standard VI-5. All forms, including contracts, riders, endorsement forms and certificates

are filed with the insurance department, if applicable.

Objective: This Standard addresses the required filing of all policy forms and endorsements. See Appendix A for

applicable statuies, regulations and bulletins.

Controls Assessment: The following controks were noted in review of this Standard:

e  The Company utilizes policy forms, rates, contract riders, and endorsement forms that are developed
by teams from its actuarial, marketing, legal, compliance and information technology departments, and
subsequently filed and approved by the Division to comply with statutory provisions.

¢ The Company’s underwriting guidelines were developed and are utilized to assure reasonable

consistency that the necessary forms are filed with the Division as required by this Standard.

Controls Relianee: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting fransaction testing.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for
the underwriting process. Also, a subsample of 15 new and adverse action DI business transactions were
selected for testing from the full sample. The Examiners tested the sampied policies to determine whether the
contracts, riders and endorsement forms used by the Company were submitted with and approved by the

Diviston.

Transaction Testing Results:

Findings: None.
Observations: Each policy and alf attached riders included in the DI subsample was tested to determine
whether the policy issued had been filed and approved by the Division. All contract forms, rider and

endorsements tested were filed and approved by the Division.

Recommendations: None,
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Standard VI-6. Policies, riders and endorsements are issued or renewed accurately, timely

and completely.

Objective: This Standard addresses whether the Company issues insurance policies timely and accurately. See

Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

*  The Company’s underwriting guidelines were developed and are utilized to assure reasonable
consistency that all policies and ridess are issued or renewed accurately, timely and completely as
required by this Standard.

¢ The Company’s policies and procedures require that all new business applications and supporting
information submitted to the Company are reviewed by the new business department for accuracy and
completeness. Once all the required new business information is received, lnsurance applications are
assigned to an underwriter for further review. Company underwriters review all insurance applications
to ensure that they are complete and internally consistent, and to obtain additional information needed

to make an underwriting decision.

Confrols Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for
the underwriting process. Also, a sample of 58 new DI business transactions were selected for festing. The
Examiners tested the sampled policies (o determine whether the policies and riders issued by the Company were

done timely, accurately and completely.

Transaction Testing Results:

Findings: None.
Observations: Bach policy in the DI sample was tested to determine whether the policy was issned
accurately, timely and completely as required by the Division. All policies tested were accurately,

timely and completely. Therefore, it appears that the Company is complying with the terms of the
Standard.

Recommendations: None.
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Standard VI-7. Rejections and declinations are nof unfairly discriminatory.

Objective: This Standard addresses whether application denials are falr. See Appendix A for applicable statutes,

regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

¢ The Company has underwriting guidelines for DI policies that were developed and are utilized to

assure reasonable consistency that all policies are handled without discrimination. The guidelines were
designed to meet the requirements of M.G.L. ¢, 175, §24A, and 193T; M.G L. c. 176D, § 3(7); M.G.L.
c. 1751, §12.

*  The Company uses policy forms, rates, contract riders and endorsement forms that are developed by
teamns from its actuarial, marketing, legal, compliance and information technology departments.

¢  The Company maintains approval by the Division of all such policy forms, rates, contract riders and
endorsement forms to comply with applicable statutes.

¢ The Company sends applicants an adverse underwriting notice when an application is rejected,

declined, rated, or issued with less favorable terms than as applied for.

Controis Reliance: The Examiners tested the Company's controls by reviewing policies and procedures and/or

conducting transaction testing.

FTransaction Testing Procedure: The Examiners reviewed written Company policies and procedures requiring

that the Adverse Underwriting Notice be provided when the Company declines applicatons, elects to provide a
reduced amount of coverage and when it offers coverage at higher than standard rates. The Examiners also
selected a sample of thirty one DI rejections/dectinations from the period of review to determine if Adverse

Underwriting Decision Notices were sent to applicants.

Transaction Testing Resulis:

Findings: None.

Observations: Based upon testing, the Company’s policies and procedures for providing Adverse
Underwriting Notices appear to be functioning in accordance with iis policies, procedures and
statutory requirements. The Company provided the Adverse Underwriting Notice when it declined to
offer coverage, offered coverage with exclusions or offered coverage at higher than standard rates.

Refer to Standard VI-8 for findings related to the content of the form.

Recommendations: None.
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Standard VI-8. Cancellation/nenrenewal, discontinuance and dectination notices comply

with policy provisions, state laws and the regulated entity’s guidelines.

Qbjective: This Standard addresses whether the non-underwriting reasons for a cancellation are valid according to

policy provisions and state laws. Compliance with adverse underwriting notice requirements are tested in Standard

VI-7. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

¢  The Company’s DI policies are guaranteed renewable and as such the Company may not cancel any

policy except as stated in M.G.L. ¢. 175 §108 (3)a}2).

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction {esting,

Transaction Testing Procedure: The Examiners judginentally selected a sample of 15 lapsed policies for review

which were comprised of 13 DI, one LTC and one Life policy. The Examiners judgmentally selected a sample
of 15 policies cancelled for nonpayment to evaluate whether the Company’s cancellation of these policies was
in compiiance with statutory requirements. The 15 policies were comprised of 12 DI policies, one LTC policy
and two Life. In addition, the Examiners selected a sample of 18 DI applications for which the Company
offered coverage with an exclusion or offered coverage at non-standard rates as a Notice of Adverse
Underwriting Decision would be required in each situation. Also, the Examiners selected a sample of 31 DI
applications that were declined by the Company. The review included verifying that the adverse underwriting

action notice was provided to the applicant.

Transaction Testing Results:

Findings: The Company used a standard template for its adverse underwriting decision notice to its
customers which failed to include a compiete outline of the consumers rights as required by M.G.L
cl751§ 10 (1) (2). The adverse action letter utilized by the Company during the examination period,
does not comply with the provisions of M.G.L ¢{751 § 10 (1) (2) as the letter does not include the

following disclosures:

*  An individual to whom personal information refers has a right to have any factual error
corrected and any misrepresentation or misteading entry amended or deleted as provided in

section 9.
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*  The individual's right to request review by the Commissioner of insurance as provided by

section 14.

The Examiners’ testing of 15 DI cancellation requests found that the Company inaccurately processed
one request where the policy had unearned premium that was due to the insured; however, the
Company did not issue a refund. Testing of the 15 canceliations identified one policy that was not
cancelled correctly. The cancellation date used in the cancellation was not the correct date, as required
by M.G.L. ¢, 175, §187C. The process for cancelling DI policies includes an agent submitting the
written cancellation from the insured to the policyholder service team on a date other than the date the

cancellation is signed by the insured.

Observations: Based upon review and testing results of the 15 cancelled policies and 15 lapsed
policies, the Company processed 14 of the 15 cancelled policies and all 15 lapsed poiicies

appropriately for non-payment of premium or for some other cause.

Reguired Actions: The Company shall update the adverse action letter template to include the missing
disclosures. The Company shall promptly provide documentation to the Division of the updated adverse action
letter template. In addition, the Company shall refund additional premiuvms plus interest for the policy
cancellation incorrectly handled. The Company shall provide documentation of the additional premium refund
pius interest to the Division. The Company shall modify its policies and procedures to cancel policies using the
date the insured signs the cancelation notice, and shall promptly provide documentation to the Division of the

updated procedure,

Subsequent Actions: The Company informed the Examiners that they have revised the adverse underwriting

decision notice to its customers to comply with the provisions of M.G.L ¢. 1751 § 10 (1) (2). This notice will be
in production to Massachusetts applicants on or before December 31, 2017, and the Company will provide a

copy to the Division at that time. This was not tested by the Examiners as part of this examination.

Standard VI1-9. Rescissions are not made for non-material misrepresentation.

Objective: The Standard addresses whether: (a) rescinded policies indicate a trend toward post-claim underwriting
practices; (b) decisions to rescind are made in accordance with applicable statutes, rules and regulations; and (c)

Company underwriting procedures meet incontestability standards. See Appendix A for applicable statuies,

regulations and bulletins.

Controis Assessment: The following controls were noted in review of this Standard:
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¢  The Company’s DI policies are guaranteed renewable and as such the Company may not rescind any
policy except as stated in M.G.L. ¢. 175 §108 (3)(2)(2).

»  Although rare, within the first two years of the policy issuance date for Massachusetts policies, the
Company will rescind a policy if fraud or material misrepresentations are made. After the said two
year period, the Company will rescind a policy only if fraudulent misstatements were made by the
applicant during the application process. The Company's process is in place to meet the requirements
of M.G.L. c. 175, §132(2).

¢ The Company's underwriting process considers the risk of material misrepresentation by applicants,
and attempts to corroborate information received including health status.
*  (ases considered for rescission are reviewed by the Underwriting Department, Special Investigation

Unit, and Legal Department management.

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners reviewed the population of one policy that was rescinded
during the period of review to determine if the transaction was processed in accordance with Massachusetts
Laws. The Examiners also reviewed for evidence of improper rescissions during testing of complaints and
claims. No files involving rescission investigations were identified while testing standards applicable to

complaints.

Transaction Testing Results:

Findings: None.
Observations: Based upon review and testing, the Examiners determined that the one policy rescission
was in compliance with Massachusetts Laws. Also, the Examiners did not note any instances of

improper rescissions during the testing of complaints and clabms.

Recommendations: None.
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Standard VI-10. Pertinent information on applications that form a part of the policy is

complete and accurate.

Objective: This Standard addresses whether: (a) the requested coverage is issued; (b) the Company verifies the
accuracy of application information; (c) applicable non-forfeiture and dividend options are indicated on the
application; (d) changes and supplements to applications are initialed by the applicant; and (e) supplemental

applications are used where appropriate. See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: The following controls were noted as part of this Standard;

e The Company’s individual disability income applications require submission of information regarding
the applicant’s employment status, occupation, monthly earnings, income, age, existing disability
income coverage and family member information, to assist in determining the applicant’s needs.

»  The Company reviews all individual disability applications to ensure that they are complete and
interpally consistent.

s The Company’s long-term care policy servicing processes are outsourced to an unaffiliated third party
administrator. The contract contains performance standards requiring timely and accurate policy

servicing processes and comphance with all applicable laws and regulations.

Controls Reliance: Controls tested via documentation inspection, procedure observation and/or corroborating
inquiry appear to be sufficiently reliable to be considered in determining the extent of transaction testing

procedures.

Transaction Testing Procedure:

The Examiners interviewed Company management and staff responsible for the underwriting process. Also, a sample
of 58 new DI business transactions were selected for testing. The Examiners tested the sampled policies to determine
whether the application for issued policies was signed and complete Also, the Examiners reviewed the individual
disability income illustrations, The Examiners tested whether the insurance policies or contracts received were

consistent with those applied for, and that any changes resulted in full written disclosure to applicants.

Transaction Testing Results:

Findings: In one application the Examiners found that a date on the signature line of the application was changed

but the change was not confirmed by the applicant as required by M.G.L c.175, § 131.

Observations: 57 of the 58 applications tested were signed and issued consistent with the application, and any

changes resulted in proper disclosure to the applicant,
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Required Actions: The Company shall establish a procedure to require the applicant to re-sign the application in
the event there is a change to the application, and shall promptly provide a copy of the procedures to the

Division.

Standard VI-11. The Company complies with the specific reguirements for AIDS-related

concerns in accordance with statutes, rules and vegulations.

Objective: This Standard addresses procedures {o ensure that the Company does not use medical records indicating
AIDS-related concerns to discriminate against life and individual disability income insurance applicants, without

medical evidence of disease, See Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard:

e The Company’s underwriting guide indicates that the Company shall not use medical records
indicating AIDS-related concerns to discriminate against applicants without medical evidence of the
disease.

*  The Company’s new business submission process includes requirements in underwriting designed to
meet the requirements of 211 CMR 36.04-36.06 and CMR 36.08.

* The Company has a form, provided at the time of application, stating that an applicant must give prior
written informed consent before the insurer may conduct an AIDS-related test, designed to meet the
requiremnents of 211 CMR 36.05.

¢ The Company requires applicants to acknowledge in writing that he or she understands his or her

rights regarding the tests for HIV status that are required for underwriting.

Controls Reliance: 'The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing,.

Transaciion Testing Procedure: The Examiners inferviewed Company management and staff responsible for

the underwriting process. Also, a sample of 58 new DI business, twenty eight rejected/denied, eighteen adverse
action and three replacement policy transactions were selected for testing. The Examiners tested the DI policies
to determine whether the policies included signed Massachusetts ATDS testing disclosure notices from the

applicants and that no discrimination was applied during the underwriting process.

Transaction Testing Resufts:

Findings: Of the policies tested that were subject to medical underwriting, the Examiners found that

the ATDS/HIV Consent Form utilized by the Company during the examination period, Form 3446-4-
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2007 MA, does not comply with the provisions of 211 CMR 36.03-36.08 - AIDS related testing and

meet minimum requirements, specifically 36.04 Informed Consent, sections (2) (b), (3} (b) and 3(e),

for the following reasons:

*  The form does not contain the minimum required information.

s The name of labs performing the HIV testing are not included.

e The form does not inform the individual that the individual may change his or her election by

B

informing the carrier in writing.

Observations: Of the policies tested that were subject to medical underwriting , all policies tested

included the necessary ATDS Consent Form as required under 211 CMR 36.04-36.06 and 36.08 and

outlined under this Standard.

Reguired Actions: The Company shall update the AIDS/HIV Consent Form to include the missing information.

The Company shall promptly provide documergation to the Division of the updated form.

Subsequent Actions: The Company informed the Examiners that they have revised their AIDS/ HIV Consent

Form and the package it supplies to applicants to comply with 211 CMR 36.04 Informed Consent, sections (2)
{b),(3) (b) and 3(e}. This revised package moved to production on June 22, 2017. This was not tested by the

Examiners as patt of this examination,
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VII - CLAIMS

Evalunation of the Standards in this business area is based on (a) an assessment of the Company’s internal

control environment, policies and procedures, (b} the Company’s response to various information and data

requests, and {c) a review of various types of Company files.

Standard VII-1. The initial contact by the Company with the claimant is within the

required time franze.

Obijective: The Standard addresses the timeliness of the Company’s initial contact with the claimant. See Appendix A

for applicable statutes, regulations and bulletins.

Controls Assessment: The following controls were noted in review of this Standard, and Standards VIE-2

through VII-13:

The Company has written policies and procedures to provide oversight of the claim handling process.
For DI claims, the claims analyst must determine whether the insured is “disabled” as defined by their
policy. In order to meet the policy definition of “disabled” the insured must be either “tota'lly disabled”
or “residually disabled.” In order to be considered totally disabled, the insured must be unabie to
perform the material and substantial duties of his or her own occupation (Pown oce™). In order to be
considered residnally disabled, the insured must be gainfully employed and not totally disabled with a
specific loss of income percentage based on the policy language (i.e.. 15%). For certain occupations
enderwritten by the Company, following the first five years of disability the insured must be totally
disabled from any occupation (“modified own occ™). The insured nmust rernain disabled throughout the
policy’s elimination period which is stated in the policy as a specific number of days or months. Once
the elimination pertod has been satisfied, the insured is eligible for the monthty benefit as stated in the
policy, in addition to any riders.

DI claims are reported to the Company through an agent or through the Company’s toll free phone
number. The claim is entered into the Company’s claim system and assigned to a claims examier.
The claims examiner sends the initial claim form package to the claimant within five business days of
claims notification. The initial claim form package consists of an informational letier, a Claimant
Statement, an Afttending Physician’s Statement, and an Authorization Form which must be signed by
the claimant to allow the Company to communicate with the claimant’s attending physician. Prior to
sending the initial claim form package, the claims examiner must determine whether multiple policies
are in force for the insured by researching the Company databases. The Company’s policy is to send
folow up letters to the claimant within 30 days of the initial informational letter. The Company’s

policy is to send additional follow-up letters within 31-60 days and if no claim forms are received after
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90 days, the Company gives final notice o the claimant that information nmust be sabmitted within 30
days or the claim will be closed.

»  The Company’s process is to provide an acknowledgement letter to the claimant when the initial claim
forms are received by the Company. If necessary, the Company will gather medical records and
financial data before making a claim determination. The Company used both in-house and contracted

medical staff to assist in reviewing medicat records. In addition, the Company uses in-house and

confracted financial experts to assist in reviewing financial data used to calculate residual disability
claims and business overhead expense claims.

e If frand is suspected, the claim is referred to the law department and the SIU for investigation.

¢ The Company’s claims system, “Cypress”, maintains claim documentation and history notes. The
Company also uses occupational experts when necessary to conduct on-site visits to assess a
claimant’s disability.

e The Company makes the initial DI benefit payment once it receives all information necessary to
adjudicate a claim and determines if benefits are due.

+  Regarding the waiver of premium provision on the policies, the claims examiner is responsible for
notifying the billing department that the policy should be placed on waiver. According fo the policy
language, once the insured is eligible for the waiver of premium benefit, if the premium mode is not

already annual, the policy premium mode will be changed to an annual premium based on the policy.

Controls Reliance: The Examiners tested the Company’s controls by reviewing policies and procedures and/or

conducting transaction testing.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

claims handling. Also, the Exarminers selected a sample of 60 disability income, five long term care, one life
waiver of preminm claim and one denied disability income claim for review. This sample is referenced again in

other standards within this section.

Transaction Testing Results:

Findings: None,
Observations: In all of the claims tested, the Examiners found that the Company's initial contact was
timely. Testing performed indicated that the Company’s policies and procedures appear to be sufficient

and in compliance with statutory requirements.

Recommendations: None,
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Standard VII-2. Timely investigations are conducted.

Qbjective: The Standard is concerned with the timeliness of the Company’s claims investigations. See Appendix A

for applicabie statutes, regulations and butietins,

Controls Assessinent: See Standard VII-1.

Controls Refiance: See Standard VII-1.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

claims handling, Also, the Examiners selected a sample of 60 disability income, five long terin care, one life
waiver of preminm claim and one denied disability income claim for review. This sample is referenced again in

other standards within this section.

Transaction Testing Results:

Findinegs: None.

Observations: In one of the 67 claims tested, the Examiners found that the Company did not
investigate the claim timely as required by M.G. L. c. 176D, §3(9)(c). Testing performed indicated that
the Company's policies and procedures are not sufficient nor in compliance with statutory
requirements. In the disability income claim, (D1-030) the Company did not prompily handle the

waiver of premium provision.

Recommendations: The Company should provide additional training to claims examiners regarding its claims
review process. The Company should conduct self-audits to ensure that claim investigations are completed in a

timely manner.

Standard VII-3. Claims are resolved in a timely manner,

Objective: The Standard is concerned with the timeliness of the Company’s claims settlements. See Appendix A fov

applicable statutes, regulations and bulletins.

Controls Assessment: See Standard VIE-1,

Controfs Reliance: See Standard VII-I.
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Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

claims handling. Also, the Examiners selected a sample of sixty disability income, five long term care, one life
waiver of premium claim and one denied disability income claims for review. This sample is referenced again

in other standards within this section.

Transaction Testing Results:

Findings: None.

Observations: In one of the 67 claims tested, the Examiners found that the Company did not
investigate the claim timely as required by M.G. L. c. 176D, § 3(9)(£). Testing performed indicated
that the Company's policies and procedures are not sufficient nor in complance with statutory
requirements. T the disability income claim (Sample DI-030) the Company did not promptly handle

the watver of premium provision,

Recommendations: The Company should provide additional training to claims examiners regarding its claims
review process. The Company should conduct self-audits to ensure that claim investigations are completed in a

timely manner.

Standard VII-4. The Company responds to claims correspondence in a timely manner.

Objective: The Standard addresses the timeliness of the Company’s response to all claim correspondence. See

Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: See Standard VII-1.

Controls Reliance: See Standard VII-1,

Treprsaction Testing Procedure: The Examiners interviewed Company management and staff responsible for
claims handling. Also, the Examiners selected a sample of 60 disability income, five long term care, one life
waiver of premium claim and one denied disability income claim for review. This sample is referenced again in

other standards within this section.

Transaction Testing Results:

Findings: None.
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Observations: In all of the claims tested, the Examiners found that the Company responded to claims
correspondence timely. Regarding the Company’s timely response fo claim correspondence, testing
performed indicated that the Company’s policies and procedures appear to be sufficient and in

compliance with statutory requirements.

Recommendations: None.

Standard VII-5. Claim files are adequately documented.

Objective: The Standard addresses the adequacy of information maintained in the Company’s claim records. See

Appendix A for applicable statutes, regulations and bulletins.

Controls Assessment: See Standard VII-1,

Controls Reliance: See Standard VII-1.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

claims handling. Also, the Examiners selected a sample of 60 disability income, five long term care, one life
waiver of premium claim and one denied disability income claim for review. This sample is referenced again in

other standards within this section.

Transaction Testing Results:

Findings: 1n 32 of the 67 claims tested, the Examiners found that the Company did not adequatety

document the claim files.

*  Twenty two files were missing documentation to support the calculation of the Cost of Living
Adjustment (COLA).

¢ Seven files were missing documentation to support the calculation of the premium refund. In
addition, while the correspondence to the insured indicated an amount of the premium refund
the correspondence was lacking details about how the premiom refund amount was
calculated. The correspondence did not include the number of premium payments included in
the refund or the time period included in the premium refund.

¢  Three files were missing the COLA documentation identified in the first bullet and the

premium refund documentation identified in the second bullet.

Observations: None.,
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Required Actions: The Company shall provide additional training to claims examiners regarding its claims
review process and what documentation needs to be included in the claim file. The Company shall conduct self-
audits to ensure that all necessary documentation is included in the claim file. In the future, the Company shall
provide sufficient information regarding the handling of all claim-related matters including but not limited to the

calculation details for the refund of premium. The results of the audits shall be submitted to the Division

promptly.

Subsequent Actions: The Company informed the Examiners that as of mid-September 2017, the Company

revised the waiver of premium refund letters, which are now included in the claim file. In addition, the
Company informed the Examiners that the Cost of Living Adjustinent (COLA} documentation, as applicable,
has been inciuded in the claim file since September 2016. This was not tested by the Exariners as part of this

examination.

The Company informed the Examiners that they perform annual claims handling practice training for its Claims
Examiners. Training with all claim teams handling COLA payments was completed in June and July 2017.
Additionally, the appropriate customer service personnel have been tained on the waiver of premium
calcutation and have been filing letters in the claim file since September 11, 2017. This was not tested by the

Examiners as part of this examination.

Finally, the Company agrees to perform a self-audit to ensure that the COLA documentation and waiver of
premium refund letter(s) are included in the claim file. Once the self-audit is complete, the Company will

provide the Department with the results. This was not tested by the Examiners as part of this examination.

Standard VII-6. Claims are properly handied in accordance with policy provisions and

applicable statutes (including HIPAA), rules and regulations.

Objective: This Standard addresses whether appropriate claim amounts including applicable interest have been paid

to the appropriate beneficiary/payee. See Appendix A for applicable statutes, reguiations and bulletins.

Controls Assessment. See Standard VII-1.

Controls Relianee: See Standard VII-1.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

claims handling. Also, the Examiners selected a sample of 60 disability income, five long term care, one life
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waiver of premium claim and one dented disability income claim for review. This sample is referenced again in

other standards within this section.

Transaction Testing Results:

Findings: In four of the 67 claims tested, the Examiners found that the Company did not handle claims

in accordance with policy provisions and applicable statutes (including HIPAA), rules and regulations.

s Intwo files the COLA was incorrectly calculated.
s Inone file the waiver of premium was not handled timely.
*  In one file the premium refund was incorrectly calculated and the interest paid on the

additional premimm due was incorrectly calculated.

QObservations: None.

Reguired Actions: The Company shall provide additional training to claims examiners regarding its claims
review process. The Company shall provide documentation to the Division indicating that COLA benefits for
the affected claims has been recalculated and any additional benefits due to the insureds have been paid with

interest. The documentation shall be provided promptly to the Division.

Subsequent Actions: The Company informed the Examiners that they perform annual claims handling practice
traiming for its Claims Examiners. Training with all claim teams handling COLA payments was completed in
June and July 2017, Additionally, the Company provided documentation which supports the Iimpacted insureds

were paid with interest, as applicable. This was not tested by the Examiners as part of this examination.

Standard VII-7. The Company claim forms are appropriate for the type of product.

Objective: The Standard addresses the use of claim forms that are appropriate for the policy. See Appendix

A for applicable statutes, regulations and bulletins.

Controls Assessment: See Standard VII-1.

Controls Reliance: See Standard VH-1.

Transaction Testing Procedure: The Examiners interviewed Company management and staff responsible for

claims handling. Also, the Examiners selected a sample of 60 disability income, five long term care, one life
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waiver of premium claim and one denied disability income claim for review. This sample is referenced again in

other standards within this section.

Transaction Testing Results:

Findings: None.
Observations: In all of the claims tested, the Examiners found that the claim forms were appropriate.
Testing performed indicated that the claim forms used were in compliance with the Company’s

policies and procedures.

Recommendations: None,

Standard VII-8. Claim files are reserved in accordance with the regulated entity’s

established procedures.

No work performed under this market conduct examination. All required activity for this Standard is included in
the scope of the Division’s statutory financial examination of the Company which includes the period January 1,

2015 through December 31, 2015,

Standard VH-9. Denied and closed without payment claims are handled in accordance with

policy provisions and state law.

Objective: This Standard is concerned with the adequacy of the Company’s decision-making, and its

documentation of denied and closed-without-payment claims.

Controts Assessment: See Standard VII-1.

Controls Refiance: See Standard VH-1.

Transaction Testing Procedure: The Examiners mterviewed Company management and staff responsible for

claims handling. Also, the Examiners selected a sample of one denied disability income claim for review. This

sample is referenced again in other standards within this section.

Transaction Testing Results:

Findings: None.
92

e e



Observations: In the denied claims tested, the Examiners found that the Company handled claims in

compliance with M.G.L. ¢. 176D, §8§ 3(9)(d), 3(9}h) and 3(9)(n).

Recommendations: None.

Stapndard VII-10. Canceled benefit checks and drafts reflect appropriate claim handling

practices.

Obijective: The Standard addresses the Company’s procedures for issuing claim checks. See Appendix A for

applicable statutes, regulations and bulletins.

Confrols Assessment; See Standard ViI-1.

Controls Reliance: See Standard VII-1.

Transaction Testing Procedure: The Examiners mnterviewed Company management and staff responsible for

claims handling. Also, the Examiners selected a sample of 60 disability income, five long term care, one life
waiver of premium claim and one denied disability income claim for review. This sample is referenced again in

other standards within this section.

Transaction Testing Results:

Findings: In four of the 67 claims tested, the Examiners found that the benefit checks and drafts did

not reflect appropriate claim handling practices.

e Intwo files the COLA was incorrectly calculated.
s Inone file the waiver of premiam was not handled timely.
¢ In one file the premium refund was incorrectly calculated and the interest paid on the

additional premium due was incortectly calculated.

Observations: Based upon the results of testing, it appears that the Company’s processes for issuing

claim payment checks are appropriate, and functioning in accordance with its policies and procedures.

Required Actions: The Company shall provide additional training to claims examiners regarding its claims

review process. The Company shall provide documentation promptly to the Division, indicating that COLA
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benefits for the affected claims has been recaleulated and any additional benefits due to the insureds have been

paid with interest.

Subseguent Actions: The Company informed the Examiners that they perform annual claims handling practice
training for its Claims Examiners. Training with all claim teams handling COLA payments was completed in
June and July 2017, Additionally, the Company provided documentation which supports the impacted insureds

were paid with interest, as applicable. This was not tested by the Examiners as part of this examination.

Standard VI-11. Claim handling practices do not compel claimants to institate litigation,
in cases of clear liability and coverage, to recover amounts due under policies by effering

substantially less than is due under the policy.

Objective: The Standard addresses whether the Company’s claim handling practices force claimants fo (a) instintte
litigation for the claim payment, or (b) accept a settlement that is substantially less than what the policy contract

provides for. See Appendix A for applicable statutes, reguiations and bulletins.

Controls Assessment: See Standard VII-§.

Controls Reliance: See Standard VII-1.

Transaction Testing Procedure: The Examiners inlerviewed Company management and staff responsible for

claims handling. Also, the Examiners selected a sample of 60 disability income, five long term care, one life
waiver of premium claim and one denied disability income claim for review. This sample is referenced again in

other standards within this section.

Transaction Testing Results:

Findings: None,

Observations: The Examiners found no instances where claimants needed to institute litigation to
receive claim payments or where claimants were required to accept less than the amount due under the
policy. Testing of the 67 claims indicated that the Company’s policies and procedures appear to be
sufficient and in compliance with statutory requirements to prevent claimants from needing to institute

Titigation to receive claim payments or accept less than the amount due under the policy.

Recommendations: None.
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Standard VEH-12. The Company provides the requoired disclosure material to policyholders

at the time an accelerated benefit payment is requested.

No testing was performed during this examination as this Standard does not apply to any claims received by the

Company during the examination period.

Standard VII-13. The Company does not discriminate among insureds with differing
qualifying events covered under the policy or among insureds with similar qualifying

events covered under the policy.

Objective: The Standard is concerned with whether the Company’s claim handling practices discriminate against
claimants with similar qualifying events covered under its policies. See Appendix A for applicable statutes, regulations
and bulletins.

Controls Assessment: See Standard VIi-1.

Controls Reliance: See Standard VII-1.

Transaction Testing Procedure: The Examiners inferviewed Company management and staff responsible for

claims handling. Also, the Examiners selected a sample of 60 disability income, five long term care, one kife
waiver of premium claim and one denied disability income claim for review. This sample is referenced again in

other standards within this section.

Transaction Testing Results:

Findings: None.
Observations: The Examiners found no indication that the Company unfairly discriminates against
claimants. Testing revealed that the Company’s claim handling policies and procedures do not appear

fo discriminate against claimanis with similar qualifying events covered under its policies.

Recommendations: None.

Standard VIH-14. The regulated entity provides the beneficiary, at the time a claim is made,
written information describing the settlement options available under the policy and how to

obtain specific details relevant to the settlement options.
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No testing was performed during this examination as this Standard does not apply 1o any claims received by the

Company during the examination period.
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SUMMARY

During this examination, RRC reviewed and tested Company operations/management, complaint handling,
marketing and sales, producer licensing, policyholder service, underwriting and rating and claims as set forth in
the NAIC Market Conduct Examiner’s Handbook, the market conduct examination standards of the Division,
and the Commonwealth of Massachusetts insurance laws, regulations and bulletins. RRC has identified required
actions for which the Company needs to report to the Division by specified dates as well as recommendations

the Company should consider addressing in the futore.
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This is to certify that the undersigned is duly qualified and that, in conjunction with RRC, applied certain
agreed-upon procedures to the corporate records of the Company in order for the Division of Insurance of the

Commonwealth of Massachusetts to perform a market conduct examination of the Company.,

The undersigned’s participation in this examination as the Examiner-In Charge encompassed responsibility for
the coordination and direction of the examination performed, which was in accordance with, and substantially
complied with, those standards established by the National Association of Insurance Commissioners (“NAIC™)
and the NAIC Market Coneuct Examiners’ Handbook. This participation consisted of involvement in the
planning (development, supervision and review of agreed-upon procedures), administration and preparation of
the examination report. In addition to the undersigned, Paul Cariberg of the Division’s Market Conduct

Department participated in the examination and in the preparation of the report.

The cooperation and assistance of the officers and employees of the Company extended to all examiners during

the course of the exarination is hereby acknowledged.

Richard N. Bradley, Esquire, MCM
Director of Market Conduct &
Examiner-In Charge
Commonwealth of Massachusetts
Division of Insurance

Boston, Massachusetts
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