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                                                     Summary of Decision


The Petitioner, a former Senior Research Associate in Biology at the University of Massachusetts, has met her burden of proving that the State Board of Retirement calculated her retirement allowance incorrectly.  However, she has not proven that the State Board of Retirement employed an incorrect methodology or that her retirement allowance should be based upon her actual earnings.      
DECISION


The Petitioner, Phyllis Berman, appealed from the October 28, 2013 decision
of the Respondent, State Board of Retirement (SBR), denying her request to recalculate her retirement allowance.  (Exhibit 1.)  The appeal was timely filed on November 7, 2013.  (Id.)   

I held a hearing on January 30, 2017 in Room 305 at 436 Dwight Street, Springfield, MA.  The Petitioner testified in her own behalf.  The Respondent called no witnesses.  I marked Exhibits 1-13. The hearing was digitally recorded.  The Respondent filed its pre-hearing memorandum on January 23, 2017.  (Attachment A.)  The Petitioner filed her pre-hearing memorandum on January 18, 2017. (Attachment B.)  The Petitioner filed her post-hearing submission on February 16, 2017, thereby closing the record.  (Attachment C.)     





FINDINGS OF FACT

Based upon the documents submitted by the parties in the above-entitled matter, I hereby render the following findings of fact:

1. The Petitioner, Phyllis Berman, born in 1951, was employed at the University of Massachusetts (UMass) as a Senior Research Associate in Biology.  (Exhibits 4, 5, 8 & 9.)

2.    The Petitioner entered state service on or around June 3, 1973 and retired effective June 30, 2013.  Prior to her retirement, she purchased prior non-membership service with the Metropolitan District Commission.  This service was included in the calculation of her retirement allowance.  (Exhibit 6.)
3. The Petitioner signed her retirement application on March 11, 2013 and indicated that she wished to retire as of June 30, 3013.  (Exhibit 4.)

4. At the time of her retirement, the Petitioner had accrued forty (40) years and six (6) months of creditable service.  She was sixty-one (61) years of age.  (Id.)
5. Based upon the Petitioner’s age and the amount of creditable service she accrued, the Petitioner has been receiving eighty (80) % per cent of the average annual rate of her regular compensation in retirement benefits.   (Id.)
6. The SBR’s average annual salary calculation should have reflected the Petitioner’s three highest consecutive rates of regular compensation as follows:

7/2/2010-6/29/2011      (363 days)    x     $66,927.12 =  $24,294,544.56
6/30/2011-6/29/2012    (366 days)    x     $69,279.60 =  $25,356,333.60
6/30/2012                      (1 day)                $71,715.02 =  $       71,715.02
7/1/2012-12/29/2012    (182 days)           $72,970.04 =  $13,280,547.28       
12/30/2012                    (1 day)                $73,777.34 =  $       73,777.28   
12/31/2012-6/29/2013 (181 days)            $74,303.64 =  $13,448,958.84    
6/30/2013                     (1 day)                 $75,400.52 =  $       75,400.52     
TOTALS                               1095 DAYS                                  $76,601,227.16   
   $76,601.227/1095 = $69,955.50.  This is the Petitioner’s average annual rate of regular compensation during the three consecutive years of service for which such rate of compensation was the highest.  (Id.)
7.  The SRB calculated the Petitioner’s average annual rate of compensation for retirement purposes to be sixty-nine thousand nine hundred twenty-two ($69, 922) dollars and forty-four (.44) cents.  The actual calculation does not appear in the exhibits proffered by the SBR.  (Id. & Exhibit 5.) 

8. In determining the salary average used in calculating the Petitioner’s retirement allowance, the SBR claimed to have used her highest thirty-six (36) consecutive months of the annual rate of pay, which is one thousand ninety-five (1095) consecutive days (365 days/year x 3 years).  The calculation is the weighted average as outlined in the SBR’s proffered Exhibit 6.  The SBR used the average annual rates as provided by the Petitioner’s employer.  (Id. & Exhibit 5.)  

9. In a letter dated October 11, 2013, the Petitioner disputed the SBR’s calculation method and requested that the SBR recalculate her retirement allowance using the figures that she believed to be applicable to the calculation.  She contended that the computer formula employed by the SBR did not credit her correctly.  She contended that her  average rate of regular compensation for the highest thirty-six (36) consecutive months should reflect her actual earnings during that period, or $70,190.069.  She indicated that this methodology would account for raises she had earned and for an extra day during 2012, a leap year.  (Exhibit 2 & Attachment B.)
10. In a letter dated October 28, 2013, the SBR notified the Petitioner that it had properly calculated her retirement allowance.  (Exhibit 1.)

11. The Petitioner filed a timely appeal on November 7, 2013. (Id.)   
 

        


                  CONCLUSION
When the methodology employed by the SBR is applied utilizing the salary figures and respective days provided by her employer, the Petitioner’s average annual rate of regular compensation during the three consecutive years of service for which her rate of compensation was the highest is actually calculated at sixty nine thousand nine hundred fifty-five($69,955) dollars and fifty (.50) cents.  See Finding of Fact #6.  The SBR shall adjust her retirement allowance retroactive to July 1, 2013 to reflect the discrepancy between its original determination and this figure.  

The Petitioner is not allowed to prevail on her claim that the SBR’s calculation should take into account her actual pay figures, number of business days, pay periods in a year, and the 2012 Leap Year Day.   G.L. c. 32, § 5(2) mandates how a member of the state retirement system’s superannuation retirement allowance should be calculated.  It provides that the retirement allowance should be calculated using the member’s age factor (as of her last birthday) times creditable service times “average annual rate of regular compensation received by such member during any period of three (3) consecutive years of creditable service for which such rate of compensation was the highest.”  The statute also mandates that a member’s superannuation retirement allowance:

Shall not exceed four fifths of the average rate of regular compensation received during any pay period of three consecutive years of creditable service for which such rate of compensation was the highest or on the average annual rate of regular compensation received by such member during the period, or periods, whether or not consecutive, constituting the last three years of creditable service preceding retirement, whichever is the greater.  


The record in this case established that, while the SBR made a clerical error in the calculation of the Petitioner’s annual rate of regular compensation, it followed the formula set out in the statute.  The Petitioner’s argument that the SBR’s methodology does not take into account her actual earnings, number of business days, pay periods in a year, or the 2012 Leap Year Day necessarily fails.  There is no reference to any of these items in the statute.  We may not rewrite the statute’s clear terms.  See Edward Mirka v. State Board of Retirement, CR-11-26 (Division of Administrative Law Appeals July 31, 2015) (Affirmed by Contributory Retirement Appeal Board December 21, 2016) citing Dillido v. Oxford Street Realty Inc. 450 Mass. 66, 77 (2007) and Bronstein v. Prudential Ins. Co., 390 Mass. 701, 704 (1984.) 

The statute does not contemplate the use of a member’s actual earnings, but instead, as applicable here, requires taking her average rate of regular compensation for the final three (3) years of her employment.  Mirka, supra, Contributory Retirement Appeal Board Decision, page 2.  


In conclusion, the SBR was bound to employ the provisions of G.L. c. 32 § 5 and  utilize the methodology employing the average rate of regular compensation, which is the statutory factor.  It is not influenced by pay periods, Leap Years or the number of business days in a year.  Thus, there is no basis for the SBR to employ any other methodology in the calculation of the Petitioner’s pension.  Mirka, supra, Division of Administrative Law Appeals, pages 6-7.

So Ordered.

Division of Administrative Law Appeals,


BY:


Judithann Burke, Administrative Magistrate

DATED:  July 28, 2017
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