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This is an appeal under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board of Assessors of the Town of Oxford (“assessors” or “appellee”) to abate taxes on certain real estate in Oxford, owned by and assessed to Bermont Pelletier, Trustee of the Pelletier Realty Trust (“appellant”), under G.L. c. 59, §§ 11 and 38, for fiscal year 2010 (“fiscal year at issue”). 


Commissioner Rose (“Presiding Commissioner”) heard the appeal in accordance with G.L. c. 58A, § 1A and 831 CMR 1.20 and issued a single-member decision for the appellee. 

 These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.

Bermont Pelletier, pro se, for the appellant.

Christopher Pupka, assessor, for the appellee.  

                    FINDINGS OF FACT AND REPORT

On January 1, 2009, the appellant was the assessed owner of a three-acre parcel of land improved with a single-family, Cape Cod-style dwelling located at 43 Conlin Road in Oxford (“subject property”). For the fiscal year at issue, the assessors valued the subject property at $350,800 and assessed a tax thereon, at the rate of $12.30 per thousand, in the total amount of $4,314.84. The appellant timely paid the tax due without incurring interest. The appellant timely filed an Application for Abatement with the assessors, which was denied by the assessors on February 22, 2010. The appellant timely filed an appeal with the Appellate Tax Board (“Board”) on May 18, 2010. On the basis of these facts, the Presiding Commissioner found and ruled that the Board had jurisdiction to hear and decide this appeal.

The dwelling on the subject property was built in 1989.  It had a total finished living area of 1,960 square feet, including four bedrooms.
  It had a wood exterior with an asphalt-shingled, gable roof and a concrete foundation.  There was an unfinished basement, an enclosed porch, a seven-by-thirteen-foot open porch, a two-car garage, and a shed.  The subject property’s amenities also included an in-ground swimming pool, which the assessors valued at $13,000, and a large, commercial-grade barn, which was built in 2009 and which the assessors valued at $25,000.  

The appellant argued that the assessed value of the subject property exceeded its fair cash value for the fiscal year at issue.  In support of this argument, he introduced only one exhibit, the appraisal report, which was prepared by Valerie Leonardo of the appraisal firm Maria Hopkins Associates.  However, Ms. Leonardo was not present at the hearing and did not testify about the appraisal report.  

The appraisal report contained a comparable-sales analysis that incorporated data relating to three purportedly comparable properties in Oxford, which varied in parcel size from approximately one-half acre to two acres and whose dwellings ranged from 1,786 square feet to 2,012 square feet in gross living area. The properties sold during 2009 for between $273,000 and 276,500.

The appraisal report reflected several adjustments to the sale prices of each of the three purportedly comparable properties to account for differences between the properties and the subject property.  However, the Presiding Commissioner limited the appraisal report’s admissibility and allowed into evidence only the undisputed factual descriptions contained in the report, excluding the appraiser’s opinion of value as well as the adjustments upon which that opinion was predicated.  The Presiding Commissioner rejected these elements of the appraisal report because they lacked adequate foundation, were unsubstantiated hearsay, and the author was not present at the hearing and available for cross-examination by the assessors or for questioning by the Presiding Commissioner. Consequently, the Presiding Commissioner was not able to determine the basis for the appraiser’s adjustments or other conclusions, including her opinion of the subject property’s fair cash value. On this basis, the Presiding Commissioner afforded virtually no weight to the appraisal report. 

The assessors offered into evidence the requisite jurisdictional documents as well as sales and assessment data for several properties in Oxford.  One of those properties, located at Four West Street, consisted of a 0.39-acre parcel of land improved with a Cape Cod-style single-family dwelling containing 2,085 square feet of finished living area.  It was built in 1950, and featured a finished basement, a one-car garage, an enclosed porch, and a shed.  The property sold for $309,000 on June 23, 2008.  

The Presiding Commissioner found that the sales data offered by the assessors, particularly the sale of Four West Street, provided persuasive evidence that the subject property’s assessed value did not exceed its fair cash value.  Four West Street was substantially smaller in lot size than the subject property and its dwelling was significantly older than the subject property’s dwelling.  Further, Four West Street did not have a large, newly-constructed, commercial-grade barn and in-ground swimming pool as did the subject property.  Considering the various adjustments necessary to account for these differences, the Presiding Commissioner found that Four West Street’s sale price of $309,000 provided support for the assessed value of the subject property, which was $350,800.  
On the basis of all of the evidence, the Presiding Commissioner found and ruled that the appellant failed to establish that the fair cash value of the subject property as of the assessment date for the fiscal year at issue was less than its assessed value. For the reasons discussed above and in the following Opinion, the Presiding Commissioner rejected the appraiser’s opinion of value, which formed the core of the appellant’s case. Moreover, the Presiding Commissioner found that the comparable-sales data provided by the assessors supported the contested assessment. Accordingly, the Presiding Commissioner issued a single-member decision for the appellee in this appeal.

OPINION
The assessors are required to assess real estate at its fair cash value. G.L. c. 59, § 38. Fair cash value is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion. Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956). 

The assessment is presumed valid unless the taxpayer sustains the burden of proving otherwise. Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974). Accordingly, the burden of proof is upon the appellant to make out his right as a matter of law to an abatement of the tax. Id.  The appellant must show that the assessed value of the property exceeded its fair cash value. See Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 691 (1982). In appeals before this Board, a taxpayer “‛may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)). 

Sales of comparable realty in the same geographic area and within a reasonable time of the assessment date generally contain probative evidence for determining the value of the property at issue. Graham v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008). The properties used in a comparable-sales analysis must be comparable to the subject property in order to be probative of fair cash value. See Sroka v. Assessors of Monson, Mass. ATB Findings of Fact and Reports 2009-835, 846 (citing Lattuca v. Robsham, 442 Mass. 205, 216 (2004)). The appellant bears the burden of “establishing the comparability of . . . properties [used for comparison] to the subject property.” Fleet Bank of Mass. v. Assessors of Manchester, Mass. ATB Findings of Fact and Reports 1998-546, 554. Accord New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 470 (1981). “Once basic comparability is established, it is then necessary to make adjustments for the differences, looking primarily to the relative quality of the properties, to develop a market indicator of value.” Id. 

In the present appeal, the appellant’s assertion of overvaluation was dependant upon the appraisal report, which   included a comparable-sales analysis that incorporated adjustments to three purportedly comparable properties and an estimate of the subject property’s fair cash value. The Presiding Commissioner found and ruled that while undisputed factual information contained in the appraisal report was admissible, the appraiser’s opinion of value, as well as adjustments to her purportedly comparable properties upon which that opinion was based, were not.  The Presiding Commissioner found and ruled that these portions of the appraisal report were hearsay, and were offered without proper foundation and without providing the assessors an opportunity for cross-examination or the hearing officer an opportunity for questioning.  The Presiding Commissioner therefore rejected the appraiser’s adjustments and opinion of value and gave the appraisal report virtually no weight.  See, e.g., Papernik v. Assessors of Sharon, Mass. ATB Findings of Fact and Reports 2011-600, 615 (“hearsay information was opinion evidence, which, although not objected to by the assessors, was offered without proper foundation, qualification, or underlying factual support and without providing the assessors with an opportunity for cross-examination.  Accordingly, the Presiding Commissioner gave it no weight.”)

Lastly, the Presiding Commissioner found and ruled that the comparable-sales data presented by the assessors provided support for the assessment.  In particular, the assessors offered evidence regarding Four West Street, a property that was significantly smaller in lot size and older than the subject property, which did not feature an in-ground swimming pool or large barn like the subject property.  Four West Street sold for $309,000 in June of 2008, and the Presiding Commissioner found that given Four West Street’s obvious inferiority to the subject property, its adjusted sale price provided persuasive evidence that the subject property’s $350,800 assessed value did not exceed its fair cash value.  

Based on the foregoing, the Presiding Commissioner found and ruled that the appellant failed to prove that the fair cash value of the subject property was less than its assessed value for the fiscal year at issue. Accordingly, the Presiding Commissioner issued a single-member decision for the appellee in this appeal.
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� The record reflected a discrepancy regarding the number of bedrooms in the subject property’s dwelling. The Uniform Residential Appraisal Report submitted by the appellant (“appraisal report”) indicated that there were three bedrooms. In contrast, the summary record card submitted by the assessors listed four bedrooms. The Presiding Commissioner found that the summary record card provided the most reliable evidence of the subject property’s bedroom count.  
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