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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP”) previously issued a Final Decision adopting the Recommended Final Decision (“RFD”) issued by First Administrative Magistrate James P. Rooney of the Massachusetts Division of Administrative Law Appeals.  The RFD recommended that MassDEP’s Commissioner affirm the Waterways licenses that MassDEP issued to Applicants Beverly Port Marina and Alfred Thibodeau with a number of recommended changes, pursuant to the Waterways statute, G.L. c. 91, and the applicable Waterways regulations, 310 CMR 9.00.  
Since then, Petitioner City of Beverly (“City”) and Applicant Beverly Port Marina, Inc. (“BPM”) filed motions for reconsideration.  MassDEP opposed the motions for reconsideration; BPM opposed the City’s motion; and Thibodeau opposed BPM’s motion and supported the City’s motion.  I recommend that the motions be denied.
STANDARD OF REVIEW

To succeed on a motion for reconsideration a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] [1] repeats matters adequately considered in the final decision, [2] renews claims or arguments that were previously raised, considered and denied, or [3] where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION


BPM asserts four arguments for reconsideration: (1) it was clear error to exclude the portions of E, F, and G floats in the federal channel from amnesty licensing; (2) it was clear error not to license docks A and B; (3) it was clear error to allow Thibodeau to tie up 18 foot vessels on the west side of the Thibodeau dock; and (4) it was clear error to allow Thibodeau to tie up vessels on the east side of the Thibodeau dock.


In a thorough and thoughtful 62 page decision Magistrate Rooney carefully considered and addressed each of BPM’s arguments. As a consequence, the arguments are not appropriate for reconsideration, but I will nevertheless briefly address two of BPM’s arguments.

First, Magistrate Rooney did not consider the E, F and G floats because, as DEP points out, they were not part of the license application and thus not part of the appeal.  Regarding docks A and B, Magistrate Rooney found the regulations’ application to be ambiguous and thus properly looked to aids in interpretation. See pages 16– 17.  Magistrate Rooney then properly applied DEP’s current policy, which he found consistent with the regulations. Regarding BPM’s remaining arguments, they were thoroughly addressed by Magistrate Rooney and there is no clearly erroneous and material legal error.  They will therefore not be further addressed.

In the City’s motion for reconsideration it takes issue with Magistrate Rooney’s decision regarding public access.  Magistrate Rooney concluded that public access should be allowed but determined that a specific plan for access should not be put in the license itself. That is because it would make it difficult for BPM to modify and to improve the plan as experience dictates or to adjust to changes in site use. In accordance with Magistrate Rooney’s directive, since issuance of the Final Decision, MassDEP worked with the other parties to come up with an access plan approved by MassDEP.  As a consequence, the City’s arguments that MassDEP should approve the plan with input from the City is without merit. Last, although the City argues there is no evidence of the C and D docks are pile held, MassDEP correctly points out there is sufficient evidence in the administrative record showing that the C and D docks are in fact pile held.


For all the above reasons, the City’s and BPM’s motions for reconsideration should be denied.

NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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