Re:


Dhir Corporation

dba:

JP Beer & Wine

Premise:

326 Salem Road

City/Town:
Billerica, MA 01821

Heard:

August 26, 2009

DECISION

Dhir Corporation doing business as JP Beer & Wine holds an Annual Package Store Wine and Malt license pursuant to Massachusetts G.L. chapter 138, §12.  

Facts

On May 16, 2009, Dhir’s clerk sold alcohol to a person under the age of twenty-one (21) in violation of G.L. C. 138, §34.  This was the third (3rd) violation within an eighteen (18) month period.  On June 8, 2009, the Board unanimously voted to revoke Dhir’s license effective June 25, 2009.

Dhir appealed the Board’s decision to the Alcoholic Beverages Control Commission (“the Commission”) and a de novo hearing was held.

Issue

Was the permanent revocation of the license instituted by the Town of Billerica arbitrary and capricious?  

Discussion

In ascertaining whether or not, the Town was arbitrary and/or capricious in revoking the license of JP Beer and Wine, the Commission needs to look at the past practice of the Local Licensing Board.  The Board has never in the past revoked a license for the offenses that the licensee has committed. However, the licensee has had offenses within a very short time period. [The Dhir Corporation dba JP Beer & Wine is the license holder of a Beer & Wine License at 326 Salem Road in Billerica, MA].  

On Friday, December 12, 2008, members of the Billerica’s Police Department conducted compliance checks at various locations in the town that hold section 12 (“pouring”) and section 15 (Package Store) licenses.  

On December 12, 2008, the license holder’s clerk sold alcohol to an underage operative in violation of c. 138, §34; 204 CMR 2.05 and the Rules and Regulations of the Town of Billerica for the sale of alcoholic beverages.  Similarly on November 16, 2007 it was revealed that there was a violation of a compliance check on this date by the same licensee.  When the licensee committed the second violation he had the opportunity to appear before the Board of Selectmen for a show cause hearing.  He did not appear and never complied with any type of training or education, which was recommended.  

The Billerica Board of Selectmen admitted the following documents into evidence before the Commission:

1. License Certificate

2. Letter dated January 9, 2009 of past violations

3. Letter from Sgt. Frost dated 12/18/08

4. Letter dated 1/5/09 from Chief Rose

5. Notice letter dated 1/22/09

6. Copy of M.G.L. c. 138

7. Memo from Det. DeVito dated 12/12/08

8. Underage Compliance Guidelines

9. Police Report dated 6/4/09


10. Photo of alcohol purchase

11. Copies of TIPS certificate

The Billerica Board of Selectmen found that the licensee failed to provide proper training to his employees who were selling alcoholic beverages and directed the license holder to provided TIPS certificates.

The Board of Selectmen suspended the license but allowed the licensee to contract with a company that specializes in education and compliance with all laws relating to the sale and serving of alcoholic beverages.  The condition of this agreement in lieu of suspension was that the company was to monitor the license holder for compliance for a period of one (1) year and forward a report to the Board of Selectmen and the Chief of Police if the license holder was in compliance, and the suspension would be waived.  The licensee failed to respond to this recommendation of training so the suspension took effect.  

Penalties for license violations must be “consistent and fair” In Re Cumberland Farms of Massachusetts, Inc.   In the case before the Commission, is dealing with the licensee’s third (3rd) violation.  At the local level, the Board members stated that they did not have any written “penalties.”  However in reviewing the past practice of the Local Licensing Board, the Commission makes notice that the Board has previously dealt with a fifth time violation, specifically Jim’s Quick Stop.  This licensee was given a penalty of a thirty (30) day suspension for a fifth violation.  This type of penalty seems to be clearly inconsistent with the penalty imposed upon the licensee on the case before us and does not seem to be consistent.  See In Re Cumberland.  

The Local Board, in support of its position argued that the violations in Jim’s Quick Stop spanned over a long period of time.  In contrast to the situation of the licensee before us, they argued the licensee of the Dhir Corporation accrued his violations at a rapid pace and was given an opportunity to rectify the matter by having the employees attend educational seminars.  The licensee chose not to do so.  The Board justified the revocation due to the fact that the licensee had a violation within an eighteen (18) month period.  In contrast, the town counsel argued that the Jim’s Quick Stop decision was not analogous due to the fact that the time period of violation spanned a length of time longer than an eighteen (18) month period.  

In reviewing the “Sting Operations” the Commission considered testimony that the town failed to have any written guidelines regarding sting operations, (also, as previously noted the town did not have written guidelines for penalties).  See INTMB, Inc. v. Town of Westborough, 18 Mass. L. Rptr. 364 (Mass. Super. 2004).  This only buttresses the licensee’s argument that the penalty was arbitrary and capricious.  Sting operations are to be conducted pursuant to written guidelines, See in the matter of Assinippi Liquors, Inc. (2003); BBRG Massachusetts Restaurants Inc. dba Papa Razzi, Burlington (ABCC Decision dated May 21, 2007); Dolphino Corp. v. Alcoholic Beverages Control Com'n, 29 Mass. App. Ct. 954, 955, 559 N.E.2d 1261, 1263 (1990).  In this case, there were not any written guidelines available for the licensee to review.  

The fact that the Board had no written guidelines whether it be for prior penalty history or established “sting guidelines” renders its resulting penalty to the licensee arbitrary and capricious, See Gravinese v. City of Everett, ABCC, October 2, 2002.  

For the Local Board to argue otherwise is disingenuous and without merit.  Totally contradictory to its position is its finding in Jim’s Quick Stop and the penalty it meted out for a fifth (5th) violation.  To argue now that a license be revoked for a third (3rd) violation when a precedent has been established with a licensee with more violations is without merit.  Although the town’s argument deserves to be given some analysis in that the violations occurred close together in this instance, the licensee was given the option to rectify the matter, it is still clear that the penalty far outweighs the violation and it is inconsistent with the town’s practices.  It is important to note that in the prior decision, when the Board was faced with a fifth time violator, there was no revocation of the license. To do so in this instance would be clearly arbitrary and capricious since it was not done in any other instance.  

Conclusion

The appeal from the action of the licensing board of the Town of Billerica for suspending the annual wine and malt license of Dhir Corporation dba JP Beer and Wine for a period of 10 days and the 3rd violation is remanded back to the Local Board with the recommendation and action of a penalty of no more than 30 days. 

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Susan Corcoran, Commissioner____________________________________________________

Robert H. Cronin, Commissioner​​​​​​​​​​​​​​​___________________________________________________

Dated in Boston, Massachusetts this 11th day of December 2009.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:   Billerica Licensing Board


 Peter J. Nicosia, Esq.

       Patrick J. Costello, Esq.
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