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The Supreme Judicial Court holds that involuntary blood draws, including those done in compliance with a valid search warrant, are prohibited in the Commonwealth if sought for the purposes of an OUI investigation.
Commonwealth v. Bohigian, SJC-12858 (November 13, 2020).  

Relevant Facts
Katrina McCarthy lost control of her SUV as she traveled on an on-ramp to the highway around midnight on March 23, 2014.  She crashed into the guardrail and the SUV came to rest in the roadway, blocking approximately two-thirds of the roadway. Ms. McCarthy got out of the SUV and stood beside it on the side of the road.  Not long after the original crash, the defendant crashed into the SUV, causing the SUV to spin and hit Ms. McCarthy.  Ms. McCarthy was shoved into the defendant’s path and was dragged underneath the defendant’s car for over 200 ft.  Ms. McCarthy suffered serious injuries.

Upon arrival, State police found the defendant and observed an injury to his forehead.  Troopers also observed physical indicia of intoxication including: unsteadiness on his feet, glassy and bloodshot eyes, slurred speech and a “heavy” smell of alcohol coming from his breath.  The defendant was brough to the hospital.
At the hospital, the defendant refused to consent to a blood draw.  A trooper applied for and obtained a search warrant to obtain a sample of the defendant’s blood.  The defendant was presented with the search warrant and continued to object to having his blood drawn.  Troopers restrained the defendant’s arms and legs while a nurse drew 2 vials of blood at the direction of the trooper.  The blood was analyzed and a chemist determined the blood alcohol level at the time of the crash would have been between .16 and .26. 

The defendant was charged and later convicted of operating a motor vehicle while under the influence of alcohol (OUI) pursuant to MGL. c. 90 sec. 24(1)(a)(1); operating a motor vehicle negligently so as to endanger pursuant to MGL c. 90 sec. 24(2)(a); and OUI causing serious bodily injury pursuant to MGL c. 90 sec. 24L(2).  The defendant appealed arguing that the blood alcohol evidence should not have been admitted into evidence.  
Issue
If a suspect refuses to consent to a blood draw, can officers obtain a search warrant to obtain the blood when they are investigating an OUI?
MGL c. 90 sec. 24(1)(e) pertains to prosecutions for first offense OUI only.  That statute allows for the admission of blood alcohol evidence to be admitted against a defendant, “provided; however, that if such test or analysis was made by or at the direction of a police officer, it was made with the consent of the defendant…” 

MGL c. 90 sec. 24(1)(f)(1) is the “implied consent” statute.  This statute addresses the license loss to be imposed when drivers in the Commonwealth either refuse to comply with a blood alcohol test or when their BAC is above .08.   The court found that this implied consent can be withdrawn and without consent, no test can be done.  
The court found that the plain language of the statutes was clear and unambiguous.  The statutes created, “a blanket prohibition against blood draws without consent in the context of OUI prosecutions.”  Because neither one of the statutes carved out an exception to the consent requirement if a search warrant was obtained, the court found that the statutes do not allow for a search warrant to replace consent. 

Conclusion
The SJC found that the blood alcohol evidence should have been suppressed.  “[H[ere in the Commonwealth, an involuntary blood draw is statutorily prohibited if it is sought for the purposes of an OUI investigation.”  Law enforcement cannot go around the statutory scheme by obtaining a search warrant for the blood. 

For specific guidance on the application of these cases or any law, please consult your supervisor or your department’s legal advisor or prosecutor. 


