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This is an appeal heard under the formal procedure pursuant

to G.L. c. 58A, & 6 and G.L. cC. 58, $ 2, brought by the Board of

Lssessors of the City of Boston (“city” or “assessors”) to
challenge the Ccmmissioner of Revenue’s (“appellee” or
“Commisgioner”) «classification of Veolia Energy Boston, Inc.

(“intervenor” or “Weolia”) as a manufacturing corporation as of
Jénuary 1, 2016 {M“tax year at issue”)T

Chairman Hammond _heard - this appeal. Commissiocners
Scharaffa, Rose, Godd, and Elliott Jjoined him in tThe decision
for tﬁe appellee.

These findings of fact and report are made pursuant to a
request by the appellee under G.L. c¢. G58A, § 13 and 831 CMR

1.32.

I The appellee and intervenor, respectively, as defined below in the findings
of fact and report,.

ATB 2019-316



Anthony M. Ambriano, Esq. for the assessors.

Celine E. de la Foscade-Condon, Fsg. and Brett M. Goldberg,
Esg. for the appellee.

Kathleen Saunders Gregor, FEsq., Elizabeth J. Smith, Esqg.,
and Cassandra A. LaRussa, Esg. for the intervenor.

FINDINGS OF FACT AND REPORT

This appeal concerns the_city’s_claim that it 1is aggrieved
by the Commissioner’s_ classification of Veclia as a
manufacturing corporation for the tax year at issue. The city
prasented the. testimony of Steven Weafer, vice president and
contrcller of Veolia, and Donald W. Silvia, director.of systems
operations of Veolia North America. The intervenor presented the
testimony and expert report of David J. Walls, managing director
of Navigant Coﬁsulting. on the basis of the record in its
entirety, including testimony and exhibits offered into evidence
at the hearing of this appeal, the Appellate Tax Board (“Board”)
made the following findings of fact.Z?
I. Introduction

Veclia 1is a privately held corporation organized under the
laws of Delaware. The intervencr as 1t is currently known —
Veolia Energy Bostcon, Inc. — 1s the result of several name

changes through the years. 1In December 1986, Boston Thermal

2 The parties  stipulated that all testimony in the matter of Veolia Energy
Boston, Inc., v. Assessors of Boston, Mass. ATB Findings of Fact and Reports
2018-198, appeal pending at SJC-12634, would be treated as testimeny in this
matter, with all rights preserved.
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Corporation acquired certain assets from Boston Edison Company.
In February 1987, Beston Thermal Corporation changed its name to
Boston Thermal Energy Corporation. In March 1994, Boston Thermal
Energy Corporation changed its ‘name to Trigen-Boston Energy
Corpqration. In November 2010, Trigen-Boston Energy‘Corporation
changed its name to Veolia Energy Boston, Inc.

While it was known as Boston Thermal Energy Corpofation,
the intervenor submitted a Form 355Q: Statement Relating to
- Manufacturing Activities to the Department of Revenue in October
1982. Boston Therﬁal Energy Corporation was notified in December
1988 that it would be classified as a manufacturing corporation
as Qf January 1, 1990.

II. Procedural History'

On February 23, 2016, pursﬁant to its obligations under
Directive 12-5: Procedure Zfor Inclusion in ZAnnual List of
Corporaticns for Property Tax and Other Purposes, Veolia filed
its Annual Certification of Entity Tax Status. The Commissioner
released his annual list of Corporaticns Subject to Tax in
Massachusetts on June &, 2016. Veolila was included on the list,
as 1t had previously been, as a manufacturing corporation.

The assesscors filed a Petition Under Formal Procedure on
June 30, 201é, in accordance with G.L. c. 58, § 2, claiming that
the assessors were aggrieved by the Commissioner’s erroneocus

classification of Veolia as a manufacturing corporation and the
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City of Boston’s consequent loss of tax revenue because G.L. c.
59, § b5, Sixteenth provides an exempticn for all property owned
by manufacturing corporations “other than real estate, poles and
underground conduits, wires and 9pipes.”? Based upon this
infermation, the Board found and ruled that it had jurisdiction
to heaf and decide this appeal.

The Commissioner notified Veolia of the assessors’
challenge on July 21, 2016, and Veclia subsequently filed a
Motion to Intervene on August 3, 2016, wﬁich was allowed by the
Board on August 10, 2016.

III. Veolia’s Assets and Operations

A, The District Energy Networks

Veclia owns. and oﬁerates a district energy netﬁork in
Beston (“Beston network!). It also participates in the cperation
of a district energy network in Cambridge (“Cambridge network”)
(collectively Ynetworks”) that includes a co-generation
facility. This co—géneration facility and other Cambridge assets
are owned by affiliates of Veolia, including Kendall Green
Fnergy Holdings LLC {“Kendall Green”), an entity that is not
classified as =& Inanufacturing corporation. The  Boston network

produces steam and the Cambridge network produces steam and

3 In Veolia Energy Boston, Inc. v. Assessors of Boston, Mass. ATB Findings of
Fact and Reports 2018-198, appeal pending at SJC~12634, the Board determined
that certain property was exempt from taxation as manufacturing machinery
pursuant to G.L. <. 39, § 5, Sixteenth, but the issue of whether the
Commissioner properly classified Veolia as a manufacturing corporation was
. not before the Board,
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electricity. Mr. Silvia testified that the networks are operated
collectively as “one whole system” without regard to geographic
disfinction between Bcston and Cambridge, and without regard to
ownership. He explained that in his role he has “oversight of
the basic operations of the entire system. The power plants, the
distribution system, everythihg up through delivery to the
customer,”

According to Mr, Silvia, the Boston network is “in place to
sell usable thermal energy to end users in ﬁultiple markets in
the City of Boston and Cambridge.” The Boston. network ‘serves
approximately 250 customers in the commercial, health,
government, institutional, and héspitality industries. Customers
include “[plretty much every major hospital” in downtown Boston
according tc Mr. Silvia. These customers use the steam® for
myriad purposes, including power generation, process needs, and
heating and coccling. “[T]hey use this commodity for their end
use,” testified Mr. Silvia, “whether it be sterilization in
hospitals and operaticns or generation of hot water in the
hotels in the city.” Veclia employees and employees of Veolia
affiliates also provide wvarious operaticns and maintenance
services for some of these customers.

The networks are ccnnected by two sets of pipes and

equipment, not all of which are owned by Veclia: one set follows

4 In at least one instance, the Boston network also provides hot water.

ATB 2019-320



the Charles River Dam Road near *the Museum of S8Science and the
other set crosses the Charles River attached to ﬁhe Longfellow
Bridge. As explained by Mr. Silvia, “because 1it’s a network
system, it’s a series of loops upcon loops.. Depending on where
the generation 1is taking place, it can be heading in one
direction orx the other, ‘and then depending upon 1if we -have
sections out for maintenance, 1t can alter the direction for the
flow to get to the customer.”
. B. Steam Generation, Delivery, and Return

Steam is initially generated  at .three facilities
(“Generation Facilities”): the Kneeland Facility, lbcated on
Kneeland Street in Boston;‘ the Scotia Facility, located on
Scotia Street in Boston; and the Kendall Station; located in
Cambridge. Veélia does not own the Kendall Station, but it does
provide operations and maintenance services to the Kendall
rStation as set out in an Operationﬁ and Maintenance Services
Agreement dated January 31, 2014 5etween Veolia and Kendall
Green. As testified tec by Mr. S8ilvia, “[i]t's kind of a full-
service agreement. It’s the operation and maintenance and repair
of The Kendzll staticn and tThe generating equipmeﬁt,” the same
services that Veolia provides for the Kneeland Facility and the
Scotia Facility.

Mr. Silvia tesfified that the main constituents used to

generate steam are “water, chemicals, [and] fuel.” Activities
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occurring at the Generation Facilities include water tfeatment,
fuel storage and treatment, and steam generation. Mr., Silvia
explained these processes in detail.

Réw water is water that has not been subjected to any
process. Mr. Silvia stated that during the relevant time period,
the raw water scurce for the Kneeland Facility and the Scotia
Facility was the Boston Water and Sewer Commission, while the
source for the Kendall Station was the Cambridge Water
Department or the Massachusetts Water Resourcés Authority. Water
arriving at the Generation Facilities can go through slightly
different pfocesses on the path toc steam generaticn based upon
the facility, but essentially all processes involve the addition
of chemicals.

Water arriving at the Kneeland Facility and the Scotia
Facility typically goes through a cation ion exchange, according
to Mr. Silvia,‘after.which it is conditioned by the addition,of
phogphates and polymers to adjust PH levels..He explained that
“the ions are cha?gé particles. It’s a chemical process” that
resulté in the removal of calcium, magnesium and iron.® He added

that the water is then subjected to a “deaeration stage where we

5 Documents in the record 1lend further detail. For instance, a Zeclite
softening system removes Vscale-forming ilons of calcium and wmagnesium,
replacing these ions with an egquivalent amount of sodium ions.” Through this
removal/replacement process “ecity water 1is made suitable for use as boiler
feed water.” A chemical contrel system adds chemicals to boiller feed water
“to prevent scaling and corrosion in the boiler and plant components.”
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remcve The oxygen and the noxious gases through a mechanical.
process where we add sulfites., From there it goes to the

boilers.”

The Kendall Station is a higher pressure facility and
needs water that 1s even more purified in order to operate,
testified Mr. Silvia. These variocus processes remove hardness
from water, prevent scale from forming, and prevent pitting in
boilers. Untreated water can negatively impact the steam’s
quality, according to Mr. Silvia, which 1in turn can prevent
Veolia from meeting custoﬁer specifications conce:ning steam.

Steam generation equipment burns either fuel oil or natural
gas. Each of the Generaticn Facilities stores fuel c¢il and is
supplied with natural gas. Steam is generated at boilers at the
Generation Facilities, with equipment varying betwéen the
Generation Facilities. At the EKneeland Facility and the Scotia
Facility, boilers héVe a burner used for combustion._Air used 1in
combustion i1s pumped into the system by a forced-draft fan, with
the exhaust gas pulled out by induced-draft fans. Exhaust gases
exit by means cof an exhaust stéck, while the water is heated and
becomes steam in the boiier. Lt the Kendall Sﬁation, steam 1is
geherated both in boilers and by using a heat recovery steam
génerator. This heat recovery steam generatcr creates steam
using heat from the exhaust gases of a combustion turbine.

Any of the Generation Facilities can be used to generate

- steam and maintain a steady supply since the steam can move in
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either direction through the networks. Steam pressure varies
throughout the networks due to frictional pressure losses,
condensation, and leakage. Steam generation wvaries through the
year based upon seasonal trends and weathér, according to Mr.
Silvia. - |

The networks deiiver steam from the Generation Facilities
to end customers. The netwcrks operate by balancing the steam
generated at each of the Generation Eééilities with the total
customer - load across the netﬁorks to ensure that steam is being
produced and consumed at‘ approximateiy equivalent rates.l “We
carry adegquate capacity toA ensure that should we lose [the]
single largest generating unit that there 1is adeguate capacity
to serve the customers,” testified Mr. Silvia. He noted that
Veolia had to make sure that at any given time it had mere than
adegquate generation tc take care of dmmediate and anticipated
customer needs.

Mr. Silvia explained that the networks serve numercus
purposes. They have a volumetric impact that heips match load to
demand and maintain pressurelthroughout the networks, as well as
guality. Quality is generally maintained by removal of water as
it condenses througﬁ the system and insulation to retain heat
that would otherwise be leost. The networks are designed to
maintain the steam’s qualiﬁy because “customers purchase a

usakle thermal content,” accerding te Mr. Silvia, “so it’s
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important to us to make sure that we retain that qguality from
the time that it’s generated [tc] the time it’'s delivered.”

Steam valves help restrict the flow ¢f steam throughout the
networks, Steam pressure is reduced to a customer’s desired
- level by use of pressure reduction valves at customer sites. Mr.
Silvia testified that steam reaches theé form that a customer can
use “[tlypically prior to the introduction into the customer’s
equipment.” Similarly, Mr. Walls opined that “it’s not a
finished product until it actually gets to the customer and is
delivered to them for their uses.” He noted in his expert report
that

the product that Veolia sells to 1its customers is

usable thermal energy primarily in the form of steam

of a customized jpressure. . L. [S]team has

‘substantially different physical properties, such as

appearance, density, pressure, temperature and energy

content [] than the raw materials_(natural gas or fuel

0il, and untreated water) used to produce it. Steam, a

highly customizable, usable form of thermal energy has

a new nature (as well as a new name) as compared to

its raw materials: natural gas/fuel oil, and untreated
feed water.

A typical Veolia customer could neot use the raw
materials (fuel and water) Lo serve 1ts end uses
“without significantly modifying its own equipment and
systems, using additional physical space, incurring
- gignificant expenses, and employing operations and
maintenance personnel.

The pressure of the delivered steam i1s regulated by the

valves. Reasons for pressure reducticn include safety assurance,
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regulatory requirements, and customer eguipment compatibility.
Expansion joints allow for thermal expansion and contracticn as
pipe .temperatures fluctuate. They allow pipes to grow and
contract in a céntrolled manner withéut incurring cyclic fatigue
failures, such as cracks, Dbuckles, and/or leaksi Expansion
Joints are held in place by fixed anchors, which allow the
Joints to expand and contract. Guides control the movement of
- pipes sc that they can only move in a predetermined direction.
Steam traps remove condensate® that accumulates in the networks.
Sump pumps remcve water that accumulates in the manhbles and
vaults as a resuilt of condensate or groundwater seepage. Removal
of accumulated water is important because the presance of water
in manholes and wvaults inhibits maintenance activities and may
compromise electronic devices‘present in those components.

Part o¢f the cocndensate 1is zreturned to the Generation
Facilities throcugh condensate return lines. The condensate
returned *tTo the Gensration Facilities 1s recycled into the
networks and sometimes used to  generate additional steam.
Condensate not returned 1s generally drained or pumped. into the

municipal sewer system.-

¢ Unce the steam has been used at a customer’s site, it is generally condensed
into liguid, called condensate.
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C. The Supervisory Control and Data Acqﬁisition System

The Generation Facilities, networks, and customer.sites are
monitored throuéh a centralized supervisory control asd data
acquisition (“SCADA”) system. The SCADA system is accessible by
means o©f the Internet and it is sccessed at several places in
the networks and on certain mobile telephohes. Mr. Silvia
testified that at timss relevant tc this .appeal, Veolia’s_
émployees operated the SCADA system.

Each of the Generation Facilities has an internal control
system that feeds data to the master SCADA system. At a given
point 4in time, a shift supervisor maintains oversight and
dirests operation of the entire SCADA system. The gshift
supervisor can view ail the networks, including  the status of
each of the Genetation Facilities, the status of multipls
mositoring points in the networks, and the status at customer
sites. |

D. Purchase and Sale of Steam

Veclia purchases steam generated from the Kendall S8tation,
ﬁhich it distributes in "the Boston network aﬁd sells to Veolia
customers. The steam generated at the Kneeland Facility and the
Scotia Facility are likewise distributed in the Cambridge
network., The steam purchased from the Kendall Station is
comingled with steam from the Kneeland Facility and the Scotia

Facility. “There’s no way to identify Kendall steam from Scotia
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or Kneeland steam,” according te Mr. Weafer. He added that “the
steam that comes from the Kendall facility in.2015; represents
12 pereent of the total sales volume for 2015,” with the
remaining 28 percent coming from the Kneeland Facility and fhe
Scotia Facility.

Veolia purchases the Kendall Staticn steam from Kendall
Green in accordance with a Steam Supply Agreement dated May 26,
2006 and a Steam Pipeline Development and Supply Agreement dated
Deeember él, 2010. Kendall Green invoices Veolia on a monthly
basis for any steam scld under these agreements and Veolia pays
these invoices through its normal'accounts payable process.

Samples of invoices and service <rates in the record
demonstrate that Veclia provides steam to customers and bills
customers for purchases of steam. As testified to by Mr. Weafer,
“it is a variable product thaf is based on the amcunt and pounds
we sell to that customer, not a service.”

E. Veolia’s Gross Receipts, Tangible  Property, and
Employees

Mr. Weafer testified extensively as to Veclia’s gross
receipts, tangible property, and employees, substantiated by
documentation in the record. Beeed upon this ewvidence, both the
Commissioner and Veolia concluded that approximately 97 percent

of Veclia’s tangible property is used in manufacturing. Veolia

also offered two more conservative approaches: (1) 1t excluded
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the value of the Kneeland Facility andl the Scetia Facility
themselves, as well as other manufacturing property, £for a
tangible property factor of approximately 73 percent, and (2) it
only tTook 1intc account the pipes and certain appurtenant
equipment for a tangible property factor of approximately 59

percent. The Commissioner and Veolia, using a conservative

~approach excluding factors such as fuel revenues designed to

recapture costs, derived gross receipts of more than 25 percent
from manufacturing activities. Veolia calculated the percentage
of employees performing manufacturing functions (including
employees: involved = in chstruction, customer service,
distribution,' metering, operationé, and piant maintenance)  at
approximately 59 percent, but also offered a conservative
approach that only considered operétions and plant maintenance
employees, which resulted 1n an employee percentage of
approximately 27 percent.
IV. The Board’'s Conclusions

Based upon the record in its entirety, the Board found that
Veolia’s transformation of raw water, fuel, and chemicals into
usable thermal energy in the form of steam was manufacturing.
None of these substances on their own were eqgquivalent to the end
product sold to hundreds of customers for exacting pﬁrposes;
including hospitals using steam for sterilization and hotels

using steam to generate hot water. Instead, these substances
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required the complex physical and chemical processes engaged in
by Veclia - from the treatment of water, to iInitial -steam
production in the Generation Facilities, the introduction of
steam 1into the interdependent networks, and completion of the
steam manufacturing at the pecint of delivery toc customers - to
transform raw materials into a new product with a new name
{steam), nature (vapor‘ rather than 1liquid), and use (usabkle
thermal energy;}.

The Board was unconvinced by the city’s focus on Veolia’s
purchase and resale of steam generated from the Kendall Station
as miﬁimizing Veclia’s own manufacturing activities. Veclia was
not merely a reseller of the Kendall Staticn steam; it operated
and maintained the Kendall Statiqn, and it oversaw the entirety
of the networks through its employees and the‘SCADA until the
steam generated at all three Generation Facilities that it
operated and maintained was delivered to custcmers. Thus, Veolia
performed a critical role over the entire manufacturing process.

The Board also found that Veolia’s manufacturing activities
were substantial. Mr. Weafer’s testimony and documentation in
the record established that Veolia’s gross receipts, tangible
property, and employee percentages were of a sufficient degree
to establish substantiality. The city faiied to establish that
Veolia’s business operations were substantially focused on any

activities other than manufacturing thermal energy. Even 1f
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steam that Veclia purchased from the Kendall 3Station represented
72 percent of Veolia’s total sales volume, Veolia operated and
maintained the Kendall Station so was ultimately responsible for
generating that steam in the first place.

Lccordingly, as discussed further in the opilnion, the Board
found that the Commissioner correctly classified Veolia as a
manufacturing corporation for the tax year at issue and ilssued a

Decision for the appellee in this appeal.

OPINION

This appéal concerns the city’s challenge under G.L. c. b8,
§ 2 to the Commissioner’s claséification of Veolia as .a
manufacturing ccrporation. The .statute allows any person -
including boards of assessors - aggrieved by the Commissioner’s
Classification.to.appeal to the Beard. G.L. c. 58, § 2.

The city .cliaims that it is aggrieved by a lcss of tax
revenue. General Laws <. 58, § 5, Sixteenth provides an
exemption from taxation for all property owned by manufacturing
corporations as defined.in G.L. ¢. 63, § 42B “other than real
estate, poles and underground condults, wires and pipés.”7

General Laws cC. 63, $ 42B states that “le]lvery Dbusiness

7 In addition to the property tax exemption under ¢.%L. <. 59, § 5, Sixteenth,
a ocorporation so classified is also sentitled to an investment tax c¢redit
under G.L. ¢, 63, § 31A and an exemption from sales and use tax for the sale
or use of certain property under G.L. <. 64H, §$ 6&6{r) and {s) and 830 CMR
64H,6.4. 830 CMR 58.2.1(4).
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corporation subject to tftaxation under section 39 that has a
usual place of business in the commonwealth, and is engaged in
manufacturing in the . commonwealth”® shall be considered a
nmnanufacturing corporaﬁion. See aiso 830 CMR 58.2.1(3) (A
corporation may be classifiéd under G.L. c¢. 58, § 2 as a
manufacturing corporation for any calendar year “in which it is
in existence and is enéaged in manufacturing as defined in 830
CMR 58.2.1(6), as of January 1 of that year.”) .

Massachusetts courﬁs have “recognized . . . the elusiveness
of the term ‘manufacturing,’” York Steak House Systems, Inc. v.
Commissioner of Revenue, 393 Mass. 424, 425-26¢ ({1984) (guoting
Southeastern Sand & Gravel, Inc. f. Commissioner of Revenue, 384
Mass. 794, 795 (1981l)}), and that a “eritical component of
manufacturing is ‘the implication of change wrought through the
application of forces directed by the human mind, which results
in the transformation c¢f some preexisting substance or element
into somethiﬁg different, with. a new name, nature or use.,’”
Genentech, Inc. v. Commissioner of Revenue, 476 Mass. 258, 262
(2017) (citatiohs omitted) .

Though “statutes granting exemption from. the local tax on
the machinery of corporations engaged in manufacturing must be

fairly construed and reascnably applied in order to effectuate

8 The city did not contest that Veolia’s activities occcurrasd anywhere other
than Massachusetts.
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the legislative 1intent and purpose to promote the general
welfare of the Commonwealth by inducing new industries to iocate
here and to foster the egpansion and development o©f” the
Commonwealth’s owWnl industries, Assessors of Boston v.
Cﬁmmdssioner of Corporations and Taxaticon, 323 Mass. 730, 741
(1849), courts have also recognized the need for adequate
safeguards to prevent frivolous claims. “Because the Legislature
did not infend to ceonfer a windfall tax exempticn on
nonmanufacturing borporations that engage _in manufactUring
‘which is only trivial or only incidental to its principai
business,’” case law has required that the degree of
manufacturing be ™‘substantial,’ or ‘important and material,’
when measured against the entire operations of the corporation.”
Fernandes Super Markets, Inc. v. State Tax Commisgsion, 371 Mass.
318, 322 (1976) (internal citations omitted). See alsoc
Genentech, 476 Mass. at 264 (“Genentech claims that even if it
is engaged in manufacturing, 1t still does not qualify as a
manufacturing Qorporation because it does not satisfy the
necessary test for engaging in ‘substantial’ manufacturing. The
board rejected Genentech’s argument, as do we.;).

Thus, the test to quelify as a manufacturing corpération
involves a twofeold analysis: an entity mustrestabiish that its
activities involve manufacturing in the Commonwealth and that

these manufacturing activities are substantial. See Assessors of
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Boston, 323 Mass. at 733 (“The nature of the entire businesses
actually conducted by these corporations respectively must be
examined in order to determine whether their commercial
activities conducted in this Commonwealth‘are such that they may
be properly considered as engaged in manufacturing and tec such a
degree that they may fairly be considered as manufacturing
corporations.”). See also 830 CMR 58.2.1. The Board found and
ruled that Veclia satisfied both requisites.
I. Veolia’s Activities Involved Manufacturing

The Supreme .Judicial Court has noted that g[t]he term
manufacturing has no.technical meaning, and definitions are noct
of much assistance in cases lying close to the line Dbetween
nonmanufacturing and manufacturing activities.” Assessors of
Boston, 323 Mass. at  740. See also Onex Communications
Corporation v. Commissioner of Revenue, 457 Mass. 415, 424
(2010) (“Under our  traditional test, to qualify as a
manufacturing company, a company’s .activities must be an
‘essential and integral’ part in the manufacturing process.”);
Boston and Maine Railrocad v. Biilerica, 262 Mass. 439, 444-45
l(1928);_ 830 CMR 58.2.1(¢) (b) {(defining manufacturing as “the
process of substantially transforming raw or finished materials
by hand or machinery, and through human gkill and knowledge,

into a product possessing a new name, nature and adapted to a
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new ﬁse”) {as quoted in Onex Communications. Corporation, 457
Mass. at 424 n.9).

Case law has examined the question of whether a
corporation’s activities ‘constitute manufacturing in numerous
factual Contexts; The process of roasting, grinding, and
packaging coffee beans 1s manufacturing. Assessors of Boston,
323 Mass. at 741-42. In considering the coffee Dbusiness at
issue, the court 1in Assessors of Bosfon found that the
corporation’s activities “consisted in the conversion of a raw
material which was ﬁnfit for human consumption or any other
practical use into a finished product which  differed
substantially from the raw material in appearance, form  and
taste, and which was thereby made adaptable to a use for which
it otherwise would not be available.” Id. Of significance to the
court was that “the transformation wrought by these processes
'has, as a practical matter, resulted in a new article and a new
~use, even though the name of the raw material still is
retained.” Id. (“The determination of the amount of heét to be
~applied [to Dblended coffee] requires considerable skill @ and
experience 'so that the coffee will not be baked and all the oils
and aroma destroyed.”){

Similarly, Veclia transforms raw water, fuel, and chemicals
- substances that could not be-used on their own for customers’

desired purposes - into a fundamentally different and usable
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product, steam. See id. See also The Sherwin-Williams Company V.
Cbmmissioﬁer of Revenue, Mass. ATB Findings‘of Fact and Reports
2003-200, 212 (“Accordingly, the Board found that the base paint
has been éo altered with the addition of liguid colorants, using
a multiplicity of processes, that 1t has transformed into
something new, a can of colored paint with a different use and
marketability.”).

In Mobil 0il Coxporation v. Commissioner of Revenue, Mass.
ATB Findings of Fact and Reports 2000-121, 131, the Board found
that the taxpayer’s “treatment of jet fuel, gasoline, and diesel
.fuel and 1its gasoline vapocr recovery processes constituted”
manufacturing. The Board reascned “that the base fuel . . . was
transformed by a multiplicity o¢f ©processes 1into something
different: usecable, saleable gasoiine, diesel fuel and jet fuel,
eaéh having a different nature and use.” Id. Here, Veoclia 1is
taking raw materials and using them to create a new, different,
useful, and more marketable product; See id. at 2000-137
(“Accordingly, the additized Zfuel 1s substantially different
than the base fuel received begause, like the diesel fuel, it
has beeﬁ converted into a marketable product with new
properties.”}.

Cases where a corporation’s activities were not found to
congtitute manufacturing generally focus on the lack of change

and mnew products. See York Steak House Systems, 393 Mass. at
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425-26 (holding that thawing meat is not manufacturing because
“no change resultgd from the processing that occurred in
Massachusetts”). For instance, in Iﬁlcon-Warren Quarries, Inc.
v, .Commissioner of Revenue, 392 Mass. &70, 673 {1984), the
taxpayer engaged in' qﬁarrying and crushing stone. The court
likened . the taxpayer’s activities to mining rather than
manufacturing, “conciud[ing] that extracting pieces of rcck from
the ground and crushing them intoc usable sizes does not compel
the conclusion that the process fits within the natural and
ordinary meaning of ‘manufacturing.’” Id. at 672-73.

The taxpayef in Genentech, 476 Mass. at 263, claiming that
it was not engaged in manufacturing as it wished to aveid the
single-~sales factor apportionment bf G.L. <. &3, § 381(1),
contended that its activities were akin to those in Tilcon-
Warren Quarries. The court disagreed. Genentech’s activities
included the devélopment of drugs derived from the proteins of
living cells and ﬁhe court found that “Genentech is not mer@iy
paring something down to a smaller size,” but rather its
“scientisté énd other employees, by hand or machine, implant- DNA
molecules into a cell to geﬁetically transform the medium to
behaﬁe in ways other than what its natural genetic code would
dictate.” Genentech, 476 Mass. at 263.

Here, Veolia's activities constitute the transformation of

raw water, fuel, and chemicals into usable thermal energy in the
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form of steam through a series of complex:physical and chemical
processes. By means of the Generation Facilities and networks
and through épplication of human skill and knowledge -~ the
extensive 'monitoring‘ and maintenance of the entirety of the
interdependent system - Veolia transformed raw water, fuel, and
chemicals into a product:with a new name (steam), nature (vapor
rather than liquid), and use (usable thermal energy). See 830
CMR 58.2.1. Seé also Mobil Oil Cbxporaﬁion, Mass. ATB Findings
of TFact and Reporfs at 2000-136 (“Mobil tock an original
substance, base fuels and gasoline vapors, and transformed them
intoe something'different.”).

The Board was unpersuaded by the city’s reliance on
Hopkinton LNG CO:P. v. State Tax Commission, 372 Mass. 286, 287
{1977). fhe taxpayer in that matter was in the business .of
converting natural gas inté liguid through a refrigeration
process. It had previously been classified as a manufacturing
corporation but its classification was later revoked. The court
found that the

taxpaver doés not own, buy or sell gas in its natural

or liguid form. Its customers deliver gas to it in the

warm months, when supplies exceed demand, and it

converts the gas into liguid form. The liguid is
stored and later, in the cold months cof peak demand,

is _vaporirzed and distributed. The proceass of
liquefaction is one of refrigeration, compression and
removal of certain components of the gas. The

processing causes substantial physical and chenical
changes in the gas; The purpose 1s more efficient
storage, handling and shipment.
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. Id. The court held that “the board’s findings do not as a matter
of law require a conclusion that natural gas has a new nature,
name or use after it has been ligquefied and later wvaporized,
even though there are physical and chemical changes incidental
to the process.” Id. at 288. The Board distinguished Hopkinton
in Mobil 0il Corporation, Mass. ATB Findings of Fact and Report
at 2000-13%, finding that

[i]n thkinton? nothing was removed from the raw

ingredient to give it a different nature, use or name,

In contrast, Mobil, by a series of steps, transforms

dangerous, highly ccmbustible and unuseable gasoline

vapors, which are essentially gasoline by-products,

into useable gasoline, which c¢an then be scld to

consumers.

In tThe matter at hand, Veclia is manufacturing a product - steam
- used by customers for myriad distinct purpeses, rather than
providing the “efficient storage, handling and shipment” service
contemplated in Hopkinton.

The Board was also unpersuaded by the city’s focus on
Veolia’s purchase and resale of steam from the Kendall Station
as scmehow diminishing the significance of Vecolia’s overall
manufacturing activities. The city disregards the intertwined
relationship of all three Generation Facilities and the
networks, and Veolia’s critical contribution to the whole

process, without which there wculd be no steam manufactured in

any of the Generation Facilities, including the Kendall Station,

‘ATB 2019-339



and the networks. In Onex Communications Corporation, 457 Mass.
at 425, the Supreme Judicial Court found “that the proper test
for determining whether a company is engagéd in manufacturing
continues to be whether the company was engaged in an ‘esseﬁtial

r

and integral’ step in the manufacturing process.” Veclia gces
even further than Onex because 1t not only engages in a step of
thé manufacturing process bﬁt the entirety of the process. As
explained by Mr. Silvia, Veolia provides “the operation and
maintenance and repair of-the Kendall staticn and the generating
equipment,” the same services that Veolia preovides for the
Kneeland Eécility and the Scotia Eacility. See also Boston Gas
Company v. Assessors of Boston, 334 Mass. 549, 565 (1956}
(“There 1is no requirement that ‘one greét integral machine’ be
exclusively owned by a éingle company any more than that it be
contained within the boundaries of a single.municipality.”).

Accordingly, the Board found and ruled that Veoiia’s
activities involved manufacturing.

II. Veolia’s Manufacturing Activities Were Substantial

Even 1if a corporation’s activities involve manufacturing,

those manufacturing activities must Dbe substantial. See
Genentech, 476 Mass.. at 264 . Under the Commissioner’s
regulation, he will “ordinarily classify a corporation’s

manufacturing activities as substantial if any one of” four

tests 1is met: (1) a 25 percent gross receipts test; (2) a 25
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percent/15 percent employee/gross receipts test; {3y a 25
percent/15 percent tangible property/gross receipts test; or (4)
a 35 _percent tangible property test. 830 CMR 58.2.1(&) (d).
However, "“[a] corporation whose activities satisfy none of the
four tests for substantiality may nevertheless 'qualify for
manufacturing corpcration classification by establishing,
through  other relevant ériteria, that its manufacturing
ac?ivities are substantial.”:830 CMR 5EB8.2.1(6) (d). See ‘also The
First Years, Inc. v. Commissioner of Revenue, Mass. ATB Findings
.ot Fact and Reports 2G07-1004, 1020-1021 {“While the
Commissioner’s regulation sets forth four specific numerical
tests for determining whether a corporation’s manufacturing
activitiés are substantial, the regulation also provides that a
corporation can demonstrate ﬁhrough other c¢riteria that its
manufacturing activities were  substantial. 830 CMR
58.2.1(6) (d).").

The record included testimony from Mr. Weafer and
documentation tTo support any of the four percentage tests
articulated in 830 CMR 58.2.1(6)(d). The city questioned the
applicability of the percentage tests to the facts of this
matter, contending that “the real 1ssue is whether those
percentage tests truly determine, in the unigue circumstancesrﬁf
this case, whether Veolia meets the substantiality requirement,

or whether their rote application confers a windfall.”
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Disregarding the Commissioner’s.regulation dces not further the
city’s cause. The record did not establish that Veolia engaged
substantially in any cother activity apart from steam generation.
The assessors provided no credible basis as to why Veolia’'s
manufacturing activities were not otherwise substantial. C(CfF.
Deckers Outdoor Corporation v. Commissionez‘ of Revenue, rMass.
ATB Findings of Fact and Reports 2018-227, 239-240 (“The
appellant offered no evidence showing that it fell short of
numerical thresholds set forth within the statute. . . . [Tlhe
Board found that it did not meet its burden of demonstrating
that it was not” engaged substantially in nmﬁufacturihg.). See
also Noreast Fresh, Inc. v. Commissioner of Revenue, 50 Mass.
App. Ct. 352, 357-58 (2000 (“It is abundantly clear from the
undisputed evidence that Noreast’s vegetable processing
operation is not a mere sideline, but the heart Qf the ccrporate
business. ).

Accordingly, the Board found, that Veolia’s manufacturing

activities met the requisite substantiality requirement.

CONCLUSION
Onn the basis of all the evidence in the record, the Board
found and ruled that Veolia was correctly classified as a
manufacturing corporaticn. By means of the Generation Facilities

and networks and through application of human skill and
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knowledge - the extensive monitoring and maintenance of the
entirety-of the‘intgrdependent system - Véolia transformed raw
water, fuel, and chemicals intoc a product with ‘é new name
(steam), nature (vapor rather than Iliquid), and - use {(usable
thermal energy). The processes undertaken by Veclia involved
significant physical and chemical changes tc the orlglnal raw
" materials. Addltlonally, Veclia’s manufacturing activities were
not triviallor incidental»but substantial, a chief component of
its business operations. The Board therefdre issued & Decision

for the appellee in this appeal.
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