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On October 10, 2013 the Petitioner, Board of Registration in Medicine, issued a Statement of Allegations ordering the Respondent, Cynthia Provow, M.D., to show cause why she should not be disciplined for practicing medicine in violation of law and/or the Board’s regulations, or good and accepted medical practice, i.e. an act acts of malpractice when treating Patient A on April 9, 2013.  The Respondent filed an Answer to the Statement of Allegations on November 7, 2013.  A hearing was scheduled for September 14, 2015 in Room 305 at 426 Dwight Street, Springfield, MA.  


On September 14, 2015, the parties negotiated a settlement and entered into a set of Stipulations in response to each allegation set forth in the Statement of Allegations.  On September 16, 2015, I issued a Recommended Decision wherein I suggested that the Board adopt the Stipulations as well as the conclusions of law in the agreement.   

   On March 14, 2016, I received the Board’s Order of Recommittal to the Division of Administrative Law Appeals.  Because the Respondent had not provided a response to the Board’s February 26, 2016 letter indicating that it wished to amend the Parties’ proposed sanction to include a revocation of her inchoate right to renew her license to practice medicine in Massachusetts, the Board deemed the proposed modification as rejected.  The Board remanded the matter to DALA for further proceedings pursuant to G.L. c. 30 A and 801 C.M.R. 1.00 et seq. 

Pursuant to the Board’s Order of Recommittal, I issued an Order to File Status Report on March 30, 2016 therein ordering the parties to file a status report on or before May 2, 2016 in order to ascertain whether there had been any further negotiations between the parties and/or whether the Respondent had considered the Board’s proposed amended sanction. 

I included the language “Failure to participate in the filing of such a report without showing good cause shall result in default or dismissal.”  (Exhibit 1.)

The Respondent did not file a status report.  Complaint Counsel filed a Status Report on May 2, 2016 wherein she indicated that she had not been able to reach the Respondent despite myriad efforts to reach her at her home and work phone numbers and via email.  The Petitioner requested a pre-trial teleconference.  (Exhibit 2.)


On May 4, 2016, I issued a Notice of Pre-hearing Teleconference to be held on June 1, 2016 at 2:30 P.M.  The Notice was issued to the Respondent via USPS (home and work addresses) and email.  The Respondent was notified that, unless she provided an alternate phone number, she would be contacted at 315-393-1180.  (Exhibit 3.)


The pre-hearing teleconference was held on June 1, 2016.  The parties agreed to resume discussions about the outcome of the case and the prop0sed amended sanction.  They also agreed to provide an update regarding their discussions by July 1, 2016.    

During a discussion between the parties after the pre-hearing teleconference on June 1, 2016, the Respondent informed Complaint Counsel that she had retained an attorney and that all further communications needed to be through her attorney.  (Exhibit 7.)

Complaint Counsel attempted to call the Respondent on June 10, 2016 at the telephone number provided by the Respondent during the June 1, 2016 teleconference in order to ascertain the status of the legal representation of the latter.  The Respondent’s mailbox was full and could not receive any additional voicemail messages.  (Id.)

Complaint Counsel was out of the office due to a medical emergency between June 16 and July 18, 2016 due to a medical emergency and therefore missed the July 1, 2016 status report date.  (Id.)      


On June 27, 2016, the Respondent sent an email to Complaint Counsel wherein she noted “her belief” that the two were to be back in touch by July 1, 2016.  She asked counsel what day and time would work for a conversation during that week.  This email was not copied to DALA.  (Exhibit 4.)


Unaware of Complaint Counsel’s medical leave and not having received any case update, I issued another Order to File Status Report on July 13, 2016 therein ordering that a Status Report be filed on or before August 1, 2016.  The Order contained the language “failure to participate in the filing of such a report without showing good cause shall result in default or dismissal.”  The parties were further informed that a Notice of Hearing would issue if the matter was not resolved by August 1, 2016.  (Exhibit 5.)


On July 18, 2016, upon her return to work, Complaint Counsel sent an email to the Respondent wherein she indicated her availability to confer regarding the case.  (Exhibit 4.)


On July 18, 2016, in response to Complaint Counsel’s email, the Respondent indicated that she had retained an attorney and provided his name and number.  She further informed counsel that her attorney would be contacting the Board with regard to the matter.  The attorney, who regularly appears in Board cases, was copied on the email.  (Exhibits 6 and 7.)


The attorney named by the Petitioner in her July 18, 2016 email neither filed an appearance with DALA nor contacted Complaint Counsel at any time. 


Complaint Counsel filed a Status Report with DALA on August 1, 2016.  She indicated that as of August 1, 2016, she had not received any communication from the identified attorney indicating his intent to represent the Respondent in this matter. 


Complaint Counsel requested that a default enter in this matter and that judgment be entered against the Respondent.


Neither the Respondent nor the attorney she identified as her representative filed a Status Report on or before August 1, 2016.


The Board’s request for an entry of default is allowed.  The Board had aptly and concisely noted that the Respondent has made it very difficult to contact her throughout the entire proceedings and only shows up, appears or responds at the very last possible moment prior to any entry of a judgment that would resolve the matter.  This attitude and behavior are unfair to both DALA and the Board as well as the professional witnesses who have already travelled once to a hearing and lost a work day and the related hours of preparation.        


I recommended that the Board affirm the entry of default and that judgment be entered against the Respondent as permitted by G. L. c. 30A, s. 10 (2).


BY:


Division of Administrative Law Appeals,

           Judithann Burke

          Administrative Magistrate

DATED:  August 22, 2016


In view of the foregoing, I recommend to the Board of Registration in Medicine that it allow the Motion to Default and impose appropriate sanctions against the Respondent. 


So ordered.
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