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CASE SUMMARY

The Board of Registration in Medicine (BRM) imposed permanent restrictions on the Respondent Physician’s medical license in 2009 and 2011 and entered into a Probation Agreement with the BRM in 2011, all after allegations of substandard care.  Notwithstanding, he practiced medicine in violation of the license restrictions and terms of the Probation Agreement.  Accordingly, due to the inherent statutory and regulatory violations that the Respondent committed, the BRM may impose appropriate sanctions. 
RULING ON PETITIONER’S MOTION FOR SUMMARY 

      DECISION AND RECOMMENDED DECISION
Pursuant to G. L. c. 112, §§ 5 and 61-62 and 243 CMR 1.03(5)(a)(3), on April 7, 2016, the Petitioner, Board of Registration in Medicine (BRM) issued a Statement of Allegations ordering the Respondent, Ronald J. Nasif, M.D., to show cause why he should not be disciplined for practicing medicine in violation of law, regulations, or good and acceptable medical practice.  The Respondent filed an Answer on May 5, 2016.   

A pre-hearing conference was held on June 10, 2016.  A hearing was held on February 1, 2017 at the offices of the Division of Administrative Law Appeals, One Congress Street, Boston, MA.   At the hearing, thirty-three (33) exhibits were marked.  
The Petitioner presented the testimony of:  Susan Dye, an investigator in the Enforcement Division of the Board of Registration in Medicine.  The Respondent testified in his own behalf.  The Respondent also presented the testimony of Robert Harvey, the physician health and compliance manager at the Board of Registration in Medicine.   
     
The hearing was stenographically recorded.  The record was left open for the filing of the transcript and post hearing briefs.  The Petitioner filed a Motion for Summary Decision and supporting memorandum on March 10, 2017.  The Respondent filed an Opposition to the Motion, a Request for a Ruling in His Favor and a supporting memorandum on March 22, 2017, thereby closing the record.  
     


         FINDINGS OF FACT

Based upon the testimony and documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:

1. The Respondent, Ronald J. Nasif, M.D., born in 1952, is a 1979 graduate of Tufts University School of Medicine.  He had been licensed to practice medicine in Massachusetts since 1980 under certificate number 46262.  The Respondent is not licensed to practice medicine in any other state, having voluntarily surrendered his medical license in New Hampshire, effective July 12, 2010.  The Respondent’s license to practice medicine in Massachusetts expired on April 8, 2015 when he opted not to renew it after he had been suspended from medical practice.  He is not affiliated with any hospitals or clinics.  (Admission.)

2. The Respondent maintained a private medical office at 968 South Street in Roslindale, Massachusetts, known as Parkway Orthopedics and Sports Medicine, Inc. (Parkway Orthopedics) and was the President and sole shareholder of same from its inception in 1985 through its voluntary dissolution on December 31, 2014.  (Id.)

3. The Respondent also maintained a private medical office in Worcester, Massachusetts, known as Massachusetts Orthopedic Treatment Center, Inc. (MOTC) and was the President and sole shareholder thereof from its inception in 2009.  MOTC has not been dissolved.  (Id.)

4.  On December 16, 2009, the Board of Registration in Medicine (BRM), imposed a permanent restriction on the Respondent’s license to practice medicine, pursuant to G.L. c. 112, § 5A and 243 CMR 1.05(7), prohibiting him from performing tibial osteotomies and external fixation procedures of the hip after allegations of substandard care.  The BRM also required that the Respondent complete 5 Category 1 CME credits in documentation.  See In the Matter of Ronald J. Nasif, M.D., Board of Registration in Medicine, Adjudicatory No. 2009-039 (Consent Order, December 16, 2009.) (Id.)
5. On June 1, 2011, the BRM imposed a permanent restriction on the Respondent’s license to practice medicine, pursuant to G.L. c. 112, § 5A and 243 CMR 1.05(7), prohibiting him from performing all types of surgical procedures, whether they were in-patient, out-patient or office-based, and further indefinitely suspended his license to practice medicine but immediately stayed said suspension upon the Respondent’s entry into a Probation Agreement that included several terms and conditions (2011 Probation 

Agreement.)  See in the Matter of Ronald J. Nasif, M.D. Board of Registration in Medicine, Adjudicatory Case No. 2011-020 (Consent Order, June 1, 2010.)

6. On the date of its adoption by the BRM on June 1, 2011, Section IV, Paragraph G of the 2011 Probation Agreement read as follows:
The Respondent may engage in the practice of medicine under conditions that the Board may impose.  The Respondent shall engage in the practice of medicine only at his private offices located at 5 Water Street, Milford, Massachusetts. The Respondent may also perform independent medical examinations at the Massachusetts Orthopedic Treatment Center in Worcester, Massachusetts.  The Respondent may also maintain privileges at Cambridge Health Alliance.  The Respondent shall not engage in the practice of medicine at any other location until the Board has approved a practice plan and monitor for that location.  The Respondent shall not perform any surgical procedures, either in-patient or out-patient in any office or hospital location.  (Id.)

7. At the Respondent’s request, on August 3, 2011, the BRM modified Section IV, Paragraph G of the 2011 Probation Agreement as follows:

The Respondent may engage in the practice of medicine under conditions that the Board may impose.  The Respondent shall engage in the practice of medicine only at his private offices located at 5 Water Street, Milford, Massachusetts, and at 968 South Street, Roslindale, Massachusetts.  The Respondent may also perform independent medical examinations at the Massachusetts Orthopedic Treatment Center in Worcester, Massachusetts.  The Respondent shall not engage in the practice of medicine at any other location until the Board has approved a practice plan and monitor for that location.  The Respondent shall not perform any surgical procedures either in-patient or out-patient in any office or hospital location. 
(Id.) 
8. At the Respondent’s request, on April 15, 2014, the BRM modified Section IV, Paragraph G of the 2011 Probation Agreement as follows:

The Respondent may engage in the practice of medicine under conditions that the Board may impose.  The Respondent shall engage in the practice of medicine only at his private offices, located at 1038 Beacon Street, Brookline, Massachusetts and at 968 South Street, Roslindale, Massachusetts.  The Respondent may also perform independent medical examinations at the Massachusetts Orthopedic Treatment Center in Worcester, Massachusetts.  The Respondent shall not engage in the practice of medicine at any other location until the Board has approved a practice plan and monitor for that location.  The Respondent shall not perform any surgical procedures, either in-patient or out-patient in any office or hospital location.  In addition, the Respondent shall not expand his practice of medicine beyond the performance of non-surgical orthopedics and independent medical examinations.
(Id.)

9. In a petition dated June 1, 2014, the Respondent requested, among other items, that the BRM allow him to return to an unencumbered orthopedic practice.  The Respondent appended to said Petition an Affidavit (Affidavit).  The Affidavit was signed by the Respondent below a statement which read, “I swear and affirm, under the pains and penalties of perjury, that the above representations are true and correct to the best of my information, knowledge and belief.”  (Id.)

10. Paragraph 8 of the Affidavit read as follows:

That, as a consequence of these severe restrictions, I am essentially without work 90% of the work week, earning no more than $500 per week for treatment of an occasional, isolated individual with an approved workers’ compensation injury.

(Id.)

11. Paragraph 9 of the Affidavit read as follows:

That the income generated by Parkway Orthopedics & Sports Medicine is not sufficient to meet the costs of my health and malpractice insurances.

(Id.)

12. The Affidavit made no mention of and did not refer to the Massachusetts Orthopedic Treatment Center in Worcester, Massachusetts.  (Id.)

13. On June 9, 2014, the BRM denied the Respondent’s June 1, 2014 Petition.  (Id.)

14. On November 5, 2014, the BRM voted to immediately lift the stay of suspension of the Respondent’s license to practice medicine, after learning that the Respondent had failed to comply with the provisions of Section IV, Paragraph G of the 2011 Probation Agreement.  (Id.)

15. BRM regulations permit a full licensee to delegate the provision of medical services.  Specifically, 243 CMR 2.07(4) states as follows:

Delegation of Medical Services.  A full licensee may permit a skilled professional or non-professional assistant to perform services in a manner consistent with accepted medical standards and appropriate to the assistant’s skill. The full licensee is responsible for the medical services delegated to a skilled professional or nonprofessional assistant.  Nothing in 243 CMR 2.07(4) shall be construed as permitting an unauthorized person to perform activities requiring a license to practice medicine.  A full licensee shall not knowingly permit, aid or abet the unlawful practice of medicine by an unauthorized person, pursuant to G.L. c. 112, §§ 9(A) & 61 and 243 CMR 1.05(6).
(Id.)

16. BRM regulations at 243 CMR 2.01 define the term “License” as follows:

License means a certificate of registration which the Board issues to a person pursuant to the requirements of G.L. c. 112, §§ 2, 5A, 9 and 9B, and which authorizes the person to engage in the practice of medicine.  There are four categories of licenses:  full, limited, temporary and restricted.  A full license allows a licensee to practice medicine as an independent practitioner free from limitations on his or her practice.  Any other category restricts a licensee’s practice.

(Id.)

17. By virtue of the BRM’s December 16, 2009 Consent Order imposing specific limitations on his license to practice medicine, and by permanent practice restrictions imposed in the 2011 Consent Order, the Respondent’s license was “restricted” and therefore the Respondent was precluded from delegating the provision of medical services to any individual.  (Id.)

18. At some point in time in 2009, the Respondent met with an individual named Alan Perl for the purpose of establishing a business relationship whereby the Respondent would examine workers’ compensation claimants and then refer those patients to Alan Perl for physical medicine therapy at MOTC.  (Id.)
19. Alan Perl had held a license to practice medicine which had been revoked by the BRM on October 7, 1998 following his criminal convictions on multiple counts of violations of the Massachusetts Controlled Substances Act stemming from selling Percocet tablets to an undercover State Police Officer.  (Id.)  

20. When the Respondent and Alan Perl met in 2009, Mr. Perl informed the Respondent that his (the latter) former business partner was in the process of leaving and that he needed to forge a new relationship with a licensed physician in order to continue his business.  (Id.)
21. Alan Perl’s former business partner, Lalit Savla, M.D., was a co-defendant in another criminal matter in 2009 which involved multiple indictments alleging that they filed false insurance, motor vehicle, and health care claims, committed larceny from the insurers, and attempted to commit crimes.  Both Alan Perl and Dr. Savla received prison sentences relating to those crimes in 2013.  (Id.)
22. The agreement between the Respondent and Alan Perl contemplated that Mr. Perl would provide physical therapy treatments to patients who were referred to him from the Respondent.  (Id.)

23. The business relationship that was ultimately formed between the Respondent and Alan Perl contemplated that Perl would provide physical therapy treatments to patients that were referred to him by the Respondent, an arrangement similar to the one that Mr. Perl had engaged in with Dr. Savla.  (Respondent Testimony.)

24. Owing to Alan Perl’s lack of licensure, he and the Respondent chose to interpret and catalogue his (the former) services as “physical medicine” and not physical therapy and that Alan Perl was acting as his assistant.    (Id. and Admission.)

25. The Respondent was never certified by the American Board of Physical Medicine and Rehabilitation (ABPMR) in the practice of Physiatry.  (Admission.)
26. Alan Perl has never been certified by the ABPMR.  (Id.)

27. Notwithstanding the foregoing, the Respondent incorporated MOTC for the purposes described in the agreement and these findings of fact.  (Petitioner Testimony.)
28. The Respondent typically worked two or three days at MOTC where he performed initial and follow-up evaluations of workers’ compensation claimants and recommended that many of those claimants receive a course of physical medicine to be performed by himself or Alan Perl.  (Id. and Admission.)

29. Conducting Independent Medical Examinations (IMEs) was the sole allowable act that the Respondent was allowed to perform at MOMA pursuant to the 2011 Probation Agreement.  (Admission and Exhibits 19-21.)

30. At no time relevant to the BRM’s Statement of Allegations did the Respondent notify the BRM of the nature of his business relationship with Alan Perl as is required by 243 CMR 2.11(1).  (Admission.)

31. The Respondent was named as a defendant in a civil action commenced in the United States District Court for the District of Massachusetts on January 8, 2014 captioned Metropolitan Insurance Company v. Roslindale Rehab, Inc. Parkway Orthopedics and Sports Medicine, Inc, Inga Liberman, Maya Dyakova, Denise Martinez and Ronald Nasif, M.D., 1:14-cv-10043-RWZ (Metropolitan Complaint.  (Admission.)

32. Among the several allegations in the 70-page Metropolitan Complaint, the insurer alleged that between 2006 and 2013, the named defendants “collectively and systematically engaged in a fraudulent scheme designed to wrongfully obtain monetary payments, through insurance claims and other sources, from Metropolitan.”  The Respondent denied those allegations in his Answer to the complaint.  (Admission.)

33. In 2014, the BRM learned that the Respondent had violated his Probation Agreement by actually treating Workers’ Compensation patients at MOMA rather than solely performing IMEs as had been mandated by the Probation Agreement.  As part of the BRM’s investigation, BRM staff interviewed the Respondent in August 2014 and learned of the business relationship with Alan Perl.  The Respondent also disclosed that he was not performing IMEs at MOTC, but rather was treating patients and providing rehabilitation services and physical medicine, which he described as being very similar to physical therapy.  After the August 2014 interview, the Respondent wrote an August 26, 2014 letter to Alan Perl ending their business relationship and withdrawing from providing any further treatment to patients at MOMA.  (Dye Testimony, Respondent Testimony and Exhibits 7 and 31.)
34. On November 4, 2014, the BRM lifted the stay of suspension of the Respondent’s medical license.  (Exhibit 28.)

35. In or about March 2015, the Metropolitan Complaint was settled.  The terms of the settlement are confidential.  (Admission.)    

     CONCLUSION

Summary Decision in administrative proceedings is the functional equivalent of summary judgment in civil proceedings.  See Jack King and National Refrigeration, Inc. v. Office of the Attorney General, Fair Labor Division, LB-12-367 and LB-12-407 (Division of Administrative Law Appeals, January 29, 2014) citing Caitlin v. Board of Registration of Architects, 414 Mass. 1, 7 (1992) (citing Mass. R. Civ. P. 56 for summary decision in administrative cases), Calnan v. Cambridge Retirement Board, CR-08-589 (Division of Administrative Law Appeals 2012) and Steriti v. Revere Retirement Board, CR-07-683 (Division of Administrative Law Appeals 2009).  Summary decision is appropriate when there are no genuine issues of material fact and the case may be decided as a matter of law.  King, supra, citing Caitlin, supra at p. 7, 801 CMR 1.01(7)(h) and Mass. R. Civ. P. 56.  A fact is “material” only if it might affect the outcome of the case.  King, supra, citing Lockridge v. The Univ. of Maine System, 597 F 3d 464, 469 n. 3 (1rst Cir. 2010) citing Anderson v. Liberty Lobby, Inc. 477 U.S. 242

248 (1986).  An issue of material fact is “genuine” only if a fact-finder could reasonably resolve the dispute in favor of either party.  Id. (citing Santoni v. Potter, 369 f.3d 594, 598 (1rst Cir. 2004).  


The moving party must demonstrate the absence of any genuine issues of material fact.  801 CMR 1.01(7)(h), see also Mass. R. Civ. P. 56, Flesner v. Technical Communications Corp., 410 Mass. 805, 808 (1991).  King, supra, citing Beatty v. NP Corp, 31 Mass. App. Ct. 606, 607 (1991) (evidence “may be in the form of affidavits, depositions, interrogatories, admissions and sworn pleadings”).  Inferences from these materials must be drawn in the light most favorable to the opposing party.  Beatty, supra at p. 607.  However, a magistrate does not make credibility determinations at the summary decision stage.  Id.  Therefore, if the moving party’s evidence establishes a material fact, the opposing party must in turn “set forth specific facts showing that there is a genuine issue for trial.”  Mass. R, Civ. P. 56(e) (“mere allegations or denials” are not sufficient).  Absent such “countervailing materials” from the opposing party, summary decision may properly be granted on the basis of the moving party’s undisputed evidence.  King, supra, citing Kourouvacilis v. Gen. Motors Corp., 410 Mass. 706, 715 (1991).  


Pursuant to G.L. c. 112, § 5, eighth para. (c) and 243 CMR 1.03(5)(a) 3, the BRM may discipline a physician upon proof satisfactory to a majority of the BRM, that he engaged in conduct that places into question his competence to practice medicine, including, but not limited to gross misconduct in the practice of medicine, or practicing medicine fraudulently, or beyond its authorized scope, or with gross incompetence, or with gross negligence on a particular occasion or negligence on repeated occasions.   


Due to the BRM’s earlier investigation into allegations of substandard care by the Respondent, it placed restrictions on his license and entered into the June 2011 Probation Agreement with him.  The Agreement set forth clear limitations on the locations where and manner in which the Respondent was allowed to practice medicine.  He was initially only allowed to treat patients at his private office in Milford, Massachusetts, then later in Roslindale and Brookline.  The Respondent violated the terms of his Probation Agreement.  He performed activities beyond the conducting of IME’s at MOMA.  He failed to notify the BRM that he had an ownership interest in physical therapy services.  Further, he never informed the BRM of his business relationship with Alan Perl.

Pursuant to 243 CMR 1.03(5)(a)(6), the BRM may discipline a physician upon proof satisfactory to a majority of the BRM, that said physician knowingly permitted, aided or abetted an unlicensed person to perform activities requiring a license.  Alan Perl had approached the Respondent in 2009 and indicated that he needed to establish a relationship with a licensed physician.  The Respondent knew, or most certainly should have known; at that time that Perl was not a licensed physician.   Nonetheless, the Respondent allowed Mr. Perl to provide physical medicine services, i.e. practice medicine or physical therapy services, without a license, including times when the Respondent himself was not present.  All the while the Respondent, whose own license had been restricted, had no authority to embark on this relationship with Mr. Perl.


Pursuant to G.L. c. 112, § 5, eighth. par. (h) and 243 CMR 1.03 5(a)(11), the BRM may discipline a physician upon proof satisfactory to a majority of the BRM, that said physician has violated a rule or regulations of the BRM.  243 CMR 2.11 (1) requires that a physician who refers a patient to any facility that provides physical therapy services and in which the licensee has an ownership interest, as defined by 243 CMR 2.11(3), shall disclose this ownership interest to the BRM.  The BRM did not learn of Alan Perl’s involvement with MOTC in any capacity until August.  The Respondent’s failure to disclose violates the BRM’s regulation.      


    The Petitioner’s authority is clearly delineated by law.  Pursuant to Levy v. Board of Registration in Medicine, 378 Mass. 519 (1979); Raymond v. the Board of Registration in Medicine, 378 Mass. 708 (1982), the BRM may discipline a physician upon proof satisfactory to a majority of the BRM, that said physician lacks good moral character and has engaged in conduct that undermines the public confidence in the integrity of the medical profession.   No discussion regarding the facts in this case is necessary.  

Lastly, G.L. c. 112, § 61(5) provides that the BRM may discipline a physician for engaging in dishonesty, fraud or deceit which is reasonably reasonably related to the practice of medicine.  The Respondent treated patients in a manner that was outside of the parameters of his restricted license.  He unlawfully allowed Alan Perl, who held no licenses, to treat patients whom he referred.  Fees were generated during this arrangement.  The BRM was not notified.  The Respondent was in clear violation of the law.



Accordingly, the Petitioner’s Motion for Summary Decision is ALLOWED.

BY:

Division of Administrative Law Appeals,

Judithann Burke, 

Administrative Magistrate

DATED:  May 11, 2017

Division of Administrative Law Appeals,


BY:

            /s/
          ________________________________, 
           Judithann Burke, 
          Administrative Magistrate   

DATED:  May    , 2017
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