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These are appeals filed under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Avon (“appellee” or “assessors”) to abate taxes on certain real estate in Avon, owned by and assessed to Bodwell Extension LLC (“Bodwell Extension” or “appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal years 2013 and 2014 (“fiscal years at issue”).  


Commissioner Chmielinski heard these appeals. Chairman Hammond and Commissioners Scharaffa, Rose and Good joined him in the decisions for the appellee.  


These findings of fact and report are made pursuant to a request of the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.  


Matthew A. Luz, Esq. for the appellant.

Ellen M. Hutchinson, Esq. for the appellee. 
Findings of Fact and Report
Introduction and Jurisdiction
On the basis of all of the evidence, including the testimony and documentary exhibits entered into the record, the Appellate Tax Board (“Board”) found the following.  

On January 1, 2012 and January 1, 2013, the relevant assessment dates for the fiscal years at issue, the appellant was the assessed owner of an improved 4.95-acre parcel of land located in the Town of Avon (“subject property”).  For fiscal year 2013, the appellee valued the subject property at $3,053,800 and assessed a tax thereon, at the rate of $30.42 per thousand, in the total amount of $92,896.60.  The appellant paid the tax timely without incurring interest.  On January 22, 2013, the appellant timely applied for abatement in writing to the appellee, which the appellee denied on January 24, 2013.  The appellant seasonably filed its petition with the Board on February 11, 2013.  On the basis of the foregoing, the Board found and ruled that it had jurisdiction over the appeal for fiscal year 2013.
For fiscal year 2014, the appellee valued the subject property at $2,952,000 and assessed a tax thereon, at the rate of $32.45 per thousand, in the total amount of $95,792.40.  The appellant paid the tax timely without incurring interest.  On January 15, 2014, the appellant timely applied for abatement in writing to the appellee, which the appellee denied on February 26, 2014.  The appellant seasonably filed its petition with the Board on March 17, 2014.  On the basis of the foregoing, the Board found and ruled that it had jurisdiction over the appeal for fiscal year 2014.
The subject property is an irregular but somewhat rectangular-shaped parcel of land (“subject land”) improved with an industrial-use building (“subject building”).  The subject building covers about 32.8% of the subject property.  There is also an asphalt-paved parking area that provides parking for about 100 vehicles and access to the overhead doors located along the front and right side of the building.  The remainder of the subject property contains woodlands and overgrown vegetation.  Access to the subject property is by a curb cut along Bodwell Street Extension, a public roadway providing all utilities to the property including municipal water, gas, electric and telephone.  
Built in 1981, the subject building is an owner-occupied industrial warehouse which, according to the property record card, contains a total gross floor area of 72,192 square feet.  The subject building has a concrete foundation and steel-frame structure with a metal and decorative concrete block exterior and a flat roof with a rubber membrane covering.  The subject building contains 6,960 square feet of office space that is situated on two floor levels within the front left portion of the building.  The office space on the first floor consists of a reception area, a conference room, sixteen private offices and two half bathrooms.  The office space on the second floor consists of eleven private offices and four half bathrooms.  The remaining 65,232 square feet of industrial space consists of open industrial-use space, warehouse space, a shop area, two small private offices, an employee break area, and twelve half bathrooms.  The subject building is fully covered by a wet-sprinkler system.   Heating and cooling are provided by a gas-fired HVAC system in the office area and gas-fired suspended space heaters in the industrial area.  Interior finishes include painted plaster, wallpaper and wood paneling in the office area and exposed insulation and concrete block in the industrial area.  The flooring is carpet in the office area and concrete and vinyl in the industrial area, and the lighting consists of fluorescent panel fixtures in the office area and fluorescent strip fixtures in the industrial area.  In addition, there are ten overhead doors with tailboard access located in the industrial area along the right side of the building, as well as two overhead doors with drive-in access along the front of the building and an additional three overhead doors with drive-in access along the rear of the building.  
The appellant’s case

The appellant presented its case in chief through the testimony and appraisal report of Eric Wolff, an appraiser whom the Board qualified as an expert in the area of real estate valuation.  Mr. Wolff opined that the subject building was in about average condition overall, with some peeling wallpaper in the second-floor office area and a general need for updating throughout, while the subject land also contained some overgrown vegetation.  

Mr. Wolff first analyzed the highest and best use of the subject property.  After considering its location in an industrial area with good access to the regional highway system and its physical characteristics, Mr. Wolff determined that the subject property’s highest and best use was its current use as an industrial property with some office space.     
Next, Mr. Wolff considered the three methods of valuing real estate:  the cost approach, the sales-comparison approach and the income-capitalization approach.  Mr. Wolff did not develop the cost approach, opining that the other two methods would be more appropriate for the subject property.  Mr. Wolff did develop a sales-comparison approach, but he used this method as a check on his primary method of valuation, the income-capitalization approach.  Mr. Wolff’s analyses under these two methods are summarized below.
Sales-comparison approach

a.  Fiscal year 2013
Mr. Wolff selected five purportedly comparable properties.  His properties and adjustments are summarized in the following chart:
	#
	Sale date Sale price

Price psf
	Address


	Location adj.
	Square feet
	Bldg. size adj.
	Bldg. Condi-tion adj.
	Adj. sale price psf
	Total net adj.

	1
	12/22/11

$2,650,000

$40.64
	120 Shawmut Rd., Canton
	-10%
	65,200
	 -5%
	
	$34.55
	-15%

	2
	04/29/11

$3,150,000

$59.57
	115 Shawmut Rd., Canton
	-10%
	52,880
	-10%
	-10%
	$41.70
	-30%

	3
	01/24/11

$2,200,000

$34.71
	92  York Ave., Randolph
	 10%
	63,383
	 -5%
	
	$36.45
	  5%

	4
	04/23/10

$2,550,000

$30.47
	5 Mear Rd., Holbrook
	 10%
	83,700
	  5%
	
	$35.04
	 15%

	5
	03/05/10

$1,350,000

$54.04
	500 Bodwell Ext.,

Avon
	
	24,980
	-25%
	-10%
	$35.13
	-35%


After adjustments, Mr. Wolff’s purportedly comparable properties yielded a range from about $35 to $42 per square foot, with an average of $37 per square foot.  However, he noted that most of the adjusted sales were within the $35-per-square-foot range.  Mr. Wolff thus selected an indicated value of $35 per square foot for the subject property, yielding a value of $2,599,800, which he rounded to $2,600,000 for fiscal year 2013.
b.  Fiscal year 2014
Mr. Wolff selected five purportedly comparable properties.  His properties and adjustments are summarized in the following chart:

	#
	Sale date Sale price

Price psf
	Address


	Location adj.
	Square feet
	Bldg. size adj.
	Bldg. Condi-tion adj.
	Adj. sale price psf
	Total net adj.

	1
	12/18/12

$4,825,000

$57.44
	95 Shawmut Rd., Canton
	-10%
	84,000
	  5%
	-20%
	$43.08
	-25%

	2
	11/29/12

$2,100,000

$58.19
	50 Hudson Rd., Canton
	-10%
	36,089
	-20%
	-10%
	$34.91
	-40%

	3
	11/13/12

$3,700,000

$56.92
	75 Campanelli Pkwy, Stoughton
	
	65,000
	 -5%
	-10%
	$48.38
	-15%

	4
	03/01/12

$1,500,000

$30.47
	142 Will Dr., Canton
	 10%
	34,560
	-20%
	
	$39.06
	-10%

	5
	02/27/12
$1,275,000

$32.40
	90 Campanelli Dr., Braintree
	 10%
	39,352
	-20%
	
	$29.16
	-10%


After adjustments, Mr. Wolff’s purportedly comparable properties yielded a range from about $29 to $48 per square foot, with an average of $39 per square foot.  Mr. Wolff selected an indicated value of $39 per square foot for the subject property, yielding a value of $2,896,920, which he rounded to $2,895,000 for fiscal year 2014.

Income-capitalization approach
a. Fiscal year 2013
Mr. Wolff first performed an industrial-market survey of rents for comparable industrial-use space in the Avon market.  His survey is reproduced below:
	#
	Location
	Tenant
	Area (sf)
	Date
Length
	$ psf
Terms
	Comment

	1
	208 Bodwell St., Avon
	Polar Beverages
	 11,000
	09/2010
2 yrs
	$5.50
NNN
	Multi-tenant building with office and warehouse space. Constructed 1980.  Good condition

	2
	238 Bodwell St., Avon
	Confidential
	 16,846
	06/2011
2 yrs
	$3.95
NNN
	Single tenant building with office and warehouse space. Constructed 1978. Average condition.

	3
	254 Bodwell St., Avon
	Confidential
	 11,352
	06/2010
5 yrs
	$6.50
NNN
	Multi-tenant building with office and warehouse space.  Constructed 1979.  Average condition.

	4
	254 Bodwell St., Avon
	Confidential
	 11,347
	12/2012
5 yrs
	$6.27
NNN
	Multi-tenant building with office and warehouse space. Constructed 1979.  Average condition.

	5
	275 Bodwell St., Avon
	Cummings Corporation
	 50,037
	05/2011
4 yrs
	$3.51
NNN
	Multi-tenant building with office and warehouse space.  Constructed 1984.  Good condition.

	6
	275 Bodwell St., Avon
	Freeman
	160,000
	10/2012
12 yrs
	$3.50
NNN
	Multi-tenant building with office and warehouse space.  Constructed 1984.  Good condition.

	7
	33 Wales Ave., Avon
	National Refrigeration
	  3,647

	04/2011
3 yrs
	$5.95
NNN
	Multi-tenant building with office and warehouse space.  Constructed 1977.  Average condition.

	8
	40 Robbie Rd., Avon
	Urban Express
	  8,700
	07/2010
3 yrs
	$4.95
NNN
	Multi-tenant building with office and warehouse space.  Constructed 2000.  Good condition.

	9
	57 Littlefield St., Avon
	Walsh Movers
	130,000
	08/2010
3 yrs
	$4.25
NNN
	Multi-tenant building with office and warehouse space.  Constructed 1974.  Average condition.

	10
	57 Littlefield St., Avon
	Yello-O-Glow
	122,858
	10/2010

3 yrs
	$4.25

NNN
	Multi-tenant building with office and warehouse space.  Constructed 1974.  Average condition.


	11
	40 Murphy Dr., Avon
	Confidential
	  4,110
	01/2011

3 yrs
	$6.00

NNN
	Multi-tenant building with office and warehouse space.  Constructed 1975.  Average condition.

	12 
	20 Strafello Dr., Avon
	Work N Gear
	 17,385
	08/2010

5 yrs
	$5.00

Modified Gross
	Multi-tenant building with office and warehouse space.  Constructed 1980.  Average condition.

	13 
	20 Strafello Dr., Avon
	Boston Lyrics
	 10,000
	07/2010

5 yrs
	$6.25

Modified Gross
	Multi-tenant building with office and warehouse space.  Constructed 1980.  Average condition.


Mr. Wolff noted that the above rents indicated that Avon-area rents typically ranged from about $3.50 to $6.50 per square foot on a triple-net basis and from about $5.00 to $6.25 per square foot on a modified gross basis.  Reasoning that the subject property, situated along Industrial Way, has a good location for its industrial use, and claiming to make adjustments to his purportedly comparable properties for size, condition and location, as well as adjustments of $1.00 per square foot for the modified-gross-basis leases, Mr. Wolff selected $3.75 per square foot as the market rent for the subject property, thus projecting a gross annual income of $278,550 based on the subject property’s industrial space of 74,280 square feet.
Mr. Wolff was not able to address the adjustments that he supposedly made to his purportedly comparable properties; he provided no detail of adjustments in his appraisal report and he testified that he did not produce a chart or other evidence to explain how he derived the specific adjustments he made.
For vacancy, Mr. Wolff looked to brokers and market survey reports for industrial properties in the Avon area.  He testified that his sources indicated that the vacancy rate was between 10% and 20%.  He selected a vacancy rate of 15%, which includes rent losses for tenant default and delinquencies as well as vacancies.  His testimony on direct examination indicated that he based his determination, at least in part, on the size of the subject building, stating that smaller buildings in the area had experienced vacancy rates closer to 10% while larger buildings experienced higher vacancy rates closer to 20%.  However, on cross-examination, Mr. Wolff indicated that the vacancy rate fluctuated within the time period, with higher vacancy rates occurring in fiscal year 2014; he changed his explanation and testified that different brokers indicated that they had assumed different vacancy rates within the same time period, some as low as 10% and some as high as 20%.  In any event, Mr. Wolff selected 15% as the vacancy and collection loss allowance for the subject property for fiscal year 2013.     
For expenses, Mr. Wolff reviewed “current leasing activity within the subject property’s competitive market area” and settled on the following expenses:  management fee of 5% of effective gross income; replacement reserve allowance of 3% of potential gross income; and commission expense of 1% of potential gross income.  Again, neither Mr. Wolff’s appraisal report nor his testimony offered any information as to how he had selected his expenses for the subject property.  After deducting the vacancy and collection loss allowance and expenses, Mr. Wolff calculated a net operating income of $213,787 for the subject property.
Mr. Wolff then determined the capitalization rate.  Mr. Wolff utilized the band-of-investment technique assuming a mortgage-to-equity ratio of 75% to 25%, with a 4.5% interest rate and a 12% equity-capitalization rate.  He arrived at an overall capitalization rate of 8%, which Mr. Wolff claimed was consistent with rates published by national surveys for industrial warehouse properties.  Applying the 8% capitalization rate to the $213,787 net operating income resulted in an estimated value for the subject property of $2,672,338, which he rounded to $2,670,000 for fiscal year 2013.
b. Fiscal year 2014

Mr. Wolff used the same purportedly comparable properties for his industrial-market survey of fiscal year 2014 rents that he had used for fiscal year 2013, and he selected $3.75 per square foot as the market rent for the subject property’s 74,280 square feet of industrial space, resulting in a gross annual income of $278,550.  Mr. Wolff also selected the same 15% vacancy and collection loss allowance as well as the same expenses as from the prior fiscal year, again resulting in the same net operating income of $213,787.
Mr. Wolff then determined the fiscal year 2014 capitalization rate.  As in the prior fiscal year, Mr. Wolff utilized the band-of-investment technique assuming a mortgage-to-equity ratio of 75% to 25% and a 4.5% interest rate but this time a 14% equity-capitalization rate.  He arrived at a capitalization rate of 8.5%, which Mr. Wolff claimed was consistent with rates published by national surveys for industrial warehouse properties.  Applying the 8.5% capitalization rate to the $213,787 net operating income resulted in an estimated value for the subject property of $2,515,141, which he rounded to $2,515,000 for fiscal year 2014.

Reconciliation
Mr. Wolff considered that, while the sales-comparison approach is usually most relevant for properties that are owner-occupied, it was, under the circumstances of this appeal, less reliable for valuing the subject property because most of the comparable properties were located outside of Avon.  He considered the income-capitalization approach to be more reliable.  He thus selected the value obtained from that method as his estimate of the subject property’s fair market value for both fiscal years at issue, resulting in the following estimated fair market values:  $2,670,000 for fiscal year 2013 and $2,515,000 for fiscal year 2014.
The appellee’s case

The appellee did not present a case in chief, choosing instead to rest upon the validity of the subject assessments.
The Board’s conclusions

On the basis of the evidence presented, the Board found, first, that Mr. Wolff’s market rental rates for both fiscal years at issue were not supported by the evidence.  Eleven of the thirteen purportedly comparable leases were greater than the $3.75-per-square-foot market rental rate selected by Mr. Wolff, with seven in the mid-to-high range of $5.00 per square foot or higher and three above $6.00 per square foot, yet he offered no explanation as to why he selected a rate at the lowest end of his range.  Moreover, Mr. Wolff provided no concrete evidence or explanations of adjustments that he made in order to arrive at a market rental rate that was lower than the vast majority of his purportedly comparable leases.  
The Board next found that Mr. Wolff likewise failed to substantiate with any market-source data his vacancy and collection loss allowance and all of his expenses.  He presented no market data or evidence whatsoever aside from his unsupported generalizations about the market based on supposed conversations with brokers.  The Board thus found that Mr. Wolff’s deductions for vacancy, collection loss and expenses were unsupported and unpersuasive.
The appellant’s valuation evidence, therefore, was fundamentally flawed and the Board found that it lacked sufficient probative value.  As a result, the Board found that the appellant failed to meet its burden of proving a value for the subject property that was less than its assessed value for either fiscal year at issue.  

Accordingly, the Board issued decisions for the appellee in the instant appeals.

OPINION
The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).

The appellant has the burden of proving that the property has a lower value than that assessed.  “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245). 
In determining fair cash value, all uses to which the property was or could reasonably be adapted on the relevant assessment dates should be considered.  Irving Saunders Trust v. Assessors of Boston, 26 Mass. App. Ct. 838, 843 (1989).  “In determining the property’s highest and best use, consideration should be given to the purpose for which the property is adapted.”  Peterson v. Assessors of Boston, Mass. ATB Findings of Fact and Reports 2002-573, 617 (citing Appraisal Institute,     The Appraisal of Real Estate 315-316 (12th ed., 2001)), aff’d, 62 Mass. App. Ct. 428 (2004).  In the instant appeals, the Board agreed with Mr. Wolff’s determination that the subject property’s highest and best use was its continued use as an industrial property.       
Generally, real estate valuation experts, the Massachusetts courts, and this Board rely upon three approaches to determine the fair cash value of property: income capitalization, sales comparison, and cost reproduction.  Correia v. New Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978).  “The board is not required to adopt any particular method of valuation.”  Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  
The fair cash value of property may often best be determined by recent sales of comparable properties in the market.  See Correia, 375 Mass. at 362; McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  Actual sales generally “furnish strong evidence of market value, provided they are arm’s-length transactions and thus fairly represent what a buyer has been willing to pay for the property to a willing seller.”  Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982); New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 469 (1981); First National Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1971).  However, the use of the income-capitalization approach is appropriate when reliable market-sales data are not available.  Assessors of Weymouth v. Tammy Brook Co., 368 Mass. 810, 811 (1975); Assessors of Lynnfield v. New England Oyster House, 362 Mass. 696, 701-702 (1972); Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 67 (1941).  
The income-capitalization method “is frequently applied with respect to income-producing property.”  Taunton Redev. Assocs. v. Assessors of Taunton, 393 Mass. 293, 295 (1984).  “The direct capitalization of income method analyzes the property’s capacity to generate income over a one-year period and converts the capacity into an indication of fair cash value by capitalizing the income at a rate determined to be appropriate for the investment risk involved.”  Olympia & York State Street Co. v. Assessors of Boston, 428 Mass. 236, 239 (1998).  “It is the net income that a property should be earning, not necessarily what it actually earns, that is the figure that should be capitalized.”  Peterson v. Assessors of Boston, 62 Mass. App. Ct. 428, 436 (2008) (emphasis in original).  Accordingly, the income stream used in the income-capitalization method must reflect the property’s earning capacity or economic rental value.  Pepsi-Cola Bottling Co., 397 Mass. at 451.  Imputing rental income to the subject property based on fair market rentals from comparable properties is evidence of value if, once adjusted, they are indicative of the subject property’s earning capacity.  See Correia v. New Bedford Redevelopment Auth., 5 Mass. App. Ct. 289, 293-94 (1977), rev’d on other grounds, 375 Mass. 360 (1978); Library Services, Inc. v. Malden Redevelopment Auth., 9 Mass. App. Ct. 877, 878 (1980)(rescript).  
In the instant appeals, Mr. Wolff offered no specifics as to any of the adjustments that he made to his purportedly comparable industrial-rental properties.  The Board thus found his unsubstantiated rental figure to be unpersuasive.
After accounting for vacancy and rent losses, the net-operating income is obtained by deducting the landlord’s appropriate expenses.  General Electric Co., 393 Mass. at 610.  The expenses should also reflect the market.  Id.; see Olympia & York State Street Co., 428 Mass. at 239, 245.  In the present appeals, however, Mr. Wolff failed to demonstrate that his expenses reflected the market.  He failed to offer any concrete explanations or market-source data for why he chose the percentages of expenses that he did, and the Board thus had no information about what market information he relied upon in selecting his percentages.  Therefore, the Board found that Mr. Wolff’s vacancy and other operating expenses were unsupported and thus unpersuasive. 
The mere qualification of a person as an expert does not endow his testimony with any magic qualities.  Boston Gas, 334 Mass. at 579.  Because Mr. Wolff’s valuation analysis was largely unsubstantiated and therefore, fundamentally flawed, the Board found that the appellant’s evidence carried little weight.  The burden of proving a value that is lower than the assessed value is firmly on the appellant.  See Schlaiker, 365 Mass. at 245.  The Board thus found and ruled that the appellant failed to meet its burden of proving a value for the subject property that was less than its assessed value for both fiscal years at issue.  

Accordingly, the Board issued decisions for the appellee in these appeals.

  THE APPELLATE TAX BOARD
By: _________________________________       

  Thomas W. Hammond, Jr., Chairman 
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