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These Findings of Fact and Report are promulgated simultaneously with the reinstated decision of the Appellate Tax Board (“Board”) on remand pursuant to G.L. c. 58A, §13 and 831 CMR 1.32. These appeals were originally filed under the formal procedure pursuant to G.L. c. 58A,  § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the City of Boston (“assessors” or “appellee”) to abate taxes on certain real estate and personal property in the City of Boston owned by and assessed to Boston Gas Company d/b/a Keyspan Energy Delivery New England (“appellant”) under G.L. c. 59, §§ 11, 18 and 38, for fiscal year 2004.  

Chairman Hammond heard the appeals and was joined in the original decisions for the appellee by Commissioners Scharaffa, Egan, Rose and Mulhern. The appellant appealed the decisions and the Supreme Judicial Court granted an application for direct appellate review. Following the Court’s remand in part, Chairman Hammond and Commissioners Scharaffa, Egan, Rose and Mulhern join in the reinstated decision for the appellee. 

John M. Lynch, Esq. and Stephen W. DeCourcey, Esq. for the appellant.

David L. Klebanoff, Esq. for the appellee.  

FINDINGS OF FACT AND REPORT

Background

The subject of these appeals is virtually all of the appellant’s personal and real property comprising its natural gas storage and distribution system located within the City of Boston as of January 1, 2003. On December 16, 2009, simultaneously with the issuance of decisions for the assessors, the Board promulgated its initial Findings of Fact and Report relating to the appeals (“Initial Findings”), which are incorporated herein by reference. In so doing, the Board found and ruled that:  
the appellant failed to demonstrate that the fair cash value of the property considered in [the] appeals was limited to its net book value, or to sustain its burden of establishing that the property’s value was less than its assessed value for fiscal year 2004; the assessors presented substantial evidence demonstrating that a potential buyer would pay more than net book value for the personal property at issue in [the] appeals; [assessors’] adjusted RCNLD
 valuation methodology and net book value, at a one-to-one ratio, provided an appropriate method to value the personal property; based on the combination of RCNLD and net book value, the fair cash value of the personal property as of January 1, 2003   . . . exceeded its assessed value; and the evidence of record did not provide a sufficient basis to estimate the fair cash value of the [real] property.

Boston Gas Company d/b/a Keyspan Energy Delivery New England v. Assessors of Boston, Mass. ATB Findings of Fact and Reports, 2009-1195, 1273.

The Supreme Judicial Court affirmed the Board’s findings and rulings relating to the real property at issue and the Board’s consequent “decision to leave the assessed value undisturbed.”
 Boston Gas Company v. Board of Assessors of Boston, 458 Mass. 715, 740 (2011). The Court also rejected the appellant’s central assertion that the fair cash value of the property at issue was less than or equal to its net book value, and affirmed, in substantial measure, the Board’s findings and rulings relating to the personal property. Finally, the Court, rejecting several other arguments presented by the appellant, held that:

[t]he board did not err in using a valuation method that equally weighted net book value and RCNLD. Further, the board did not err in taking account of evidence from after the assessment date, or in its weighing of evidence related to the assessors' expert's credibility, the impact of cast-iron replacement regulations, or the assessments of other utility properties in Massachusetts. 
Id.
The Court remanded the personal property appeal with respect to three discrete elements of the assessors’ income-capitalization methodology, which the Board had adopted for the limited purpose of deriving the economic obsolescence component of the RCLND methodology. In particular, the matter was remanded for further consideration, consistent with the Court’s opinion, of the Board’s:  
 (1) . . . decision not to use a tax factor to account for property taxes in the income capitalization analysis; (2) . . . exclusion of 2001 EBITDA
 from the average EBITDA generated by the company's personal property; and (3) the assessors' expert's alleged failure to account for Colonial Gas's EBITDA in Keyspan Corporation's acquisition of Eastern Enterprises.

Id.   

OPINION
Use of a Tax Factor


Having observed that the Board made no reference in the Initial Findings to the absence of a tax factor in the income-capitalization analysis presented by George Sansoucy, the assessors’ valuation expert, the Court noted its prior discussions regarding incorporation of a tax factor in an income-capitalization analysis and made specific reference to “the logic underlying its use.”    Id. at 735. While the Court declined to hold that a tax factor must be employed in income-capitalization analyses, the Court concluded that “[g]iven the board's expressed preference for the use of a tax factor, the frequent use of a tax factor in income capitalization analyses, the consideration of its use by this court, and its potential importance in this case, we conclude that the board should have addressed this issue.” Id.

Although not discussed in the Initial Findings, the Board eschewed the use of a tax factor for several reasons. As a threshold matter, and consistent with its decisions in recent utility company appeals, the Board recognizes here “the inherent difficulty in quantifying economic obsolescence” when estimating the value of utility property using an RCNLD approach. Verizon New England, Inc., Consolidated Central Valuation Appeals, Mass. ATB Findings of Fact and Reports, 2009-851,937; see also MCI Consolidated Central Valuation Appeals, Mass. ATB Findings of Fact and Reports, 2008-855; aff’d in relevant part,   454 Mass. 635 (2009). Over the years, appellants and appellees alike have presented numerous and frequently disparate methodologies in their attempts to quantify this elusive measure. See Verizon New England, Inc., Mass. ATB Findings of Fact and Reports at 2009-882,883, 885-887; MCI, Mass. ATB Findings of Fact and Reports at 2008-301-303, 308-310; Tennessee Gas Pipeline Company v. Assessors of Agawam, Mass. ATB Findings of Fact and Reports, 2000-859, 867.  

In the present appeal, to arrive at an estimate of economic obsolescence, the Board adopted the approach used by Mr. Sansoucy, in which he derived an “EBITDA multiplier” from six market sales, which he then applied to an “average” EBITDA associated with the subject property.   Mr. Sansoucy then used the product of that calculation, which represented his value under the income-capitalization approach, to determine the percentage difference between his income value and his higher RCNLD value (before economic obsolescence). The difference quantified the amount of external obsolescence that he applied in his RCNLD methodology. For each of the years used to arrive at the average EBITDA, Mr. Sansoucy accounted for the appellant’s property tax expense as a deduction, and his multiplier did not include a tax factor. 

When using an income approach to value property for  ad valorem tax purposes, it is ordinarily desirable to load the cap rate or multiplier with a tax factor instead of “expensing” the ad valorem tax. This practice is based on the premise that ad valorem taxes are determined by the value of the property at issue. Therefore, it would not be proper to include the disputed tax assessment in the expenses leading to the net income or earnings that are used to estimate the subject property’s value. See Boston Gas Company, 458 Mass at 734, 735 (citations omitted).
In its methodology, the Board did not use an income-capitalization approach to directly value the subject property. Rather, the Board adopted the income method to attempt to quantify one category in its RCNLD methodology – economic obsolescence. Because the Board did not directly value the subject property using an income approach, expensing the personal property taxes was appropriate, particularly where the Board utilized a range of varying EBITDAs over several years, which were coupled with varying personal property ad valorem tax expenses over those same years.

Because the rates that regulated utilities are entitled to charge include reimbursements for previously paid ad valorem personal property taxes, the rate-payers reimburse the appellant for prior years’ taxes. Reducing EBITDA by the ad valorem tax more recently paid adequately accounts for these taxes in a methodology that is intended to quantify economic obsolescence in a RCNLD approach.   

Moreover, the economic obsolescence associated with the property’s highly regulated earnings is taken into account by blending the subject property’s net book value with the value derived from the RCNLD approach.  Accordingly, if anything, the Board underestimated the value of the subject property by adopting Mr. Sansoucy’s approach to economic obsolescence because Mr. Sansoucy did not use a blended approach, as did the Board, to value the property. Mr. Sansoucy’s sole measure of economic obsolescence was in his RCNLD methodology. The Board used two measures. Consequently, the Board’s estimate of the subject property’s value constitutes a floor.         

Exclusion of 2001 EBIDTA

As part of its discussion relating to the development of Mr. Sansoucy’s EBITDA multiplier, the Court observed that: 

[r]ather than capitalizing a single year of the company's EBITDA from the subject property, [Mr. Sansoucy] chose to "smooth" the EBITDA estimate by taking a seven-year sample of the company's annual EBITDA figures. Those years were calendar years 1997 through 2003. [Mr. Sansoucy] eliminated year 2000, the year for which there was the lowest EBITDA, for reasons that are not challenged by the company. He also eliminated year 2001, the year for which there was the second-lowest EBITDA, on account of the abnormal amounts of deferred income taxes and amortization expenses that were taken that year.


Noting that “neither income taxes nor amortization expenses enter into EBITDA,” a fact that Mr. Sansoucy acknowledged in his testimony, the Court stated that it could “discern no reason from the evidence in the record why abnormal depreciation and amortization expenses [] or a Federal income tax issue . . . should result in the exclusion of the 2001 EBITDA figure, and the board's statement on the issue does not clarify its decision in that regard.” 
 
While not discussed in the Initial Findings, the Board’s determination was not based on the presence of the anomalous amounts of deferred income taxes and amortization expenses, but by its own observations relating to the company’s figures for 2001, as well as Mr. Sansoucy’s inference that the cited anomalies were indicative of other significant issues which, on balance, rendered the 2001 EBIDTA of no utility in developing the EBITDA multiplier. In particular, the Board was influenced by 2001’s atypical expense ratio, its substantially negative sum relating to income taxes, and perhaps most significantly, the fact that the average EBITDA as a percentage of total operating revenue for the years presented was more than 50% higher than the percentage for 2001. In addition, the Board found that many of the anomalies appeared to be tied to the prior year’s acquisition of Eastern Enterprises. Absent countervailing evidence in the record indicating that the 2001 EBITDA should have been included in the sample, the Board therefore agreed with Mr. Sansoucy’s decision to remove it from his calculation as part of his smoothing process. 


Notwithstanding the foregoing, even if the Board had not excluded the 2001 EBITDA from the sample, the subject property’s valuation would still have exceeded its assessed value, as indicated, infra, at p. 278.
 
EBITDA Ratio 


After having discussed the derivation and use of the EBITDA multiplier in Mr. Sansoucy’s income-capitalization analysis, the Court focused on Keyspan Corporation’s acquisition of Eastern Enterprises, one of the six sales used by Mr. Sansoucy to derive the multiplier. Specifically, the Court reiterated the appellant’s assertion that the transaction’s sale price from the year 2000 included the amount paid for Colonial Gas, an entity previously acquired by Eastern Enterprises, but the EBITDA employed by Mr. Sansoucy improperly failed to include the contribution to EBITDA made by Colonial Gas. 


The Board agrees with the appellant with respect to this issue. Mr. Sansoucy used an EBITDA of $175,926,000, which related to the year ended 12/31/98. Eastern Enterprises acquired Colonial Gas in August of 1999. Thus, Mr. Sansoucy’s chosen EBITDA failed to appropriately reflect the contribution to earnings of Colonial Gas. The record, however, contains an EBITDA figure for the year ended 12/31/99, which not only reflects the contribution made by Colonial Gas but is proximate in time to the Keyspan/Eastern Enterprises acquisition. The Board thus finds that this sum, $194,812,000, should be employed to calculate the Eastern Enterprises sale price to EBITDA ratio, which reduces the ratio for this transaction from 12.8 to 11.55.
 In turn, the average of the six ratios used to derive the EBITDA multiplier is reduced from 11.7, which had been adopted by the Board in the Initial Findings, to 11.57.
 
Incorporation of Adjustment

The product of the EBIDTA multiplier and the   adjusted EBITDA yields an indicated value under the  income-capitalization approach. In the Initial Findings, as previously noted, the Board adopted $28,791,500 as the adjusted EBITDA and 11.7 as the EBITDA multiplier, the product of which is $336,860,550. The revised EBITDA multiplier of 11.57 multiplied by the adjusted EBITDA of $28,791,500 yields a value of $333,117,655 under the income-capitalization approach. This reduction in value increases the economic obsolescence allowance from 10.2%, as adopted in the Initial Findings, to 11.2%.
 In turn, the indicated value under the RCNLD approach is reduced from $336,848,000 to the rounded sum of $333,097,000. 

The final valuation of the subject property, which affords equal weight to RCNLD and net book value, is $246,127,000,
 a sum which is slightly less than the $248,000,000 valuation adopted by the Board in the Initial Findings, but which exceeds the subject property’s assessed value of $223,200,000 for fiscal year 2004.
 
Effect of Blended Valuation Methodology 

Lastly, the Board considered the remand an opportunity to review the record anew, as well as its findings relating to its use of economic obsolescence in its RCNLD method.  Having done so, the Board now finds that economic obsolescence is likely fully accounted for by including net book value as a 50% component in a blended approach to value, thereby obviating the need to incorporate a category of economic obsolescence in its RCNLD methodology. In fact, on more than one occasion when valuing a regulated utility property using a blended approach that incorporates net book value along with another valuation method which has an economic obsolescence component, the Board has removed the economic obsolescence element from the other valuation method on the theory that the blending of the net book value otherwise and adequately accounts for any economic obsolescence.  See, e.g., Tennessee Gas Pipeline Company, Mass. ATB Findings of Facts and Reports at 2000-870-871 & 883; see also Boston Edison Co. v. Board of Assessors of Everett, Mass. ATB Findings of Facts and Reports 1996-759, 808, 810-811 & 849. Had the Board similarly removed the economic obsolescence component in this appeal, the rounded indicated value of the subject property would have been $267,133,000, representing an equal weighting of net book value and $375,109,000, the RCNLD value before incorporation of an allowance for economic obsolescence. 

Based on the foregoing, the Board decided this appeal for the appellee.   
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            Clerk of the Board
� The acronym RCNLD stands for “reproduction cost new less depreciation.”


� That appeal, represented by Docket No. 275055, is therefore no longer at issue. 


� The acronym EBITDA stands for “earnings before interest, taxes, depreciation, and amortization.”


� Incorporation of the 2001 EBITDA would reduce the Board’s original adjusted EBIDTA of $28,791,500 to a revised adjusted EBITDA of $26,996,500. This sum is arrived at by adding together the EBITDAs for 1997, 1998, 1999, 2001, 2002, and 2003, and finding their average, which is $33,905,000. This average is then adjusted by $6,908,500 to account for the appellant’s excess operating costs.


�  The initial ratio of 12.8 represented Eastern Enterprises’ sale price of $2,251,000,000 divided by Mr. Sansoucy’s chosen EBITDA of $175,926,000. The revised ratio represents this same sale price divided by the 1999 EBITDA of $194,812,000.


� The six ratios used to calculate the revised average ratio are: 10.56; 13.32; 9.46; 15.15; 9.38; and the revised Eastern Enterprises ratio of 11.55. 


� These percentages reflect the proportional difference between $375,109,000, the RCNLD value before incorporating an allowance for economic obsolescence, and the indicated values derived under the income analysis.


�  The net book value of the property is $159,157,892. When added together with the RCNLD value of $333,097,000 and divided by two to comport with the Board’s 50%/50% weighting, these sums yield an indicated value of $246,127,446, which the Board rounded to $246,127,000.


� As noted, supra, had the Board included 2001 in the sample used to derive the adjusted EBITDA employed in the income-capitalization analysis, the revised adjusted EBITDA would have been $26,996,500. This sum, multiplied by the revised EBITDA multiplier of 11.57, would yield a value of $312,349,505 under the income-capitalization approach. The economic obsolescence allowance, in turn, would rise to 16.73%, and the rounded indicated value under the RCNLD approach would be $312,353,000. The final rounded valuation of the subject property under the blended RCNLD/net book value approach would be $235,755,000, which is greater than the property’s 2004 assessed value.
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