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STATEMENT OF ISSUE PRESENTED FOR REVIEW

I. Whether the Civil Service Commission applied the
correct ‘“preponderance of the evidence” standard
when it found that the Boston Police Department
did not have reasonable justification, supported
by credible evidence, to bypass the Appellant for

enmployment as a police officer.

STATEMENT OF THE CASE

In Boston Hair Drug Test Appeals, D-01-1409, et

al (26 MCSR 73 (2013)), the Commission established
that hair drug testing *“does not meet the standard of
reliability necessary to be routinely used as the sole
grounds to terminate a tenured public employee.” Id.
at 107. The Superior Court concluded that the
Commission, in Gannon, extended that “sole basis” test
from tenured employees Lo new hires. The Superior
Court erred when it made this conclusion. The Civil
Service Commission applied the correct “preponderance
of the evidence” standard when it found that the
Boston Police Department did not have reasonable

justification, supported by credible evidence, to



bypass the Appellant for employment as a police
officer.

On November 28, 2012, the Appellant, Michael
Gannon {*Appellant” or *Gannon”), pursuant to G.L. c.
31, 82(b), filed an appeal with the Civil Service
Commission {“Commission”}, contesting the decision of
the Boston Police Department (*BPD” oY “the
Department”) to bypass him for original appointment as
a full-time permanent police officer. Record Appendix,
vol. II, (*R.A.II"} at 546. A prehearing conference
was held at the Commission on January 15, 2013. Id.
The Boston Police Department filed a Motion for
Summary Decision on or about February 1, 2013. Id. The
Appellant filed an opposition to the Motion on
February 12, 2013. Id. A hearing on the Motion was
held on February 19, 2013. Id. The Motion was denied
on October 9, 2013. Id. at 547. The Civil Service
Commission held a hearing over two days {(March 17,
2014 and March 26, 2014), id., and made extensive
findings of fact. See id. at 550-69. On May 23, 2014,
the parties filed post-hearing briefs. Id. at 549. On
October 28, 2015, the Commission wvoted 4-0 allowing

Gannon’s appeal. Id. at 549, 584.



On November 30, 2015, the Department filed an
action in Superior Court pursuant to G.L., <. 30A, §14,
seeking judicial review of the Commission’s decision.
R.A.I at 2, 5. On or about June 13, 2016, the
Department filed a Motion for Judgment on the
Pleadings. R.A.I at 2. On or about July 13, 2016,
Gannon filed an Opposition to the Department’s Motion.
Id. On or about October 1%, 2016, the Commission filed
a memorandum in support of the affirmance of the
Commission's decision. Id. A hearing was held on
February 14, 2017 in front of the Honorable Judge
Elizabeth Pahey. Id. at 3. On March 13, 2017, the
Department’'s motion for judgment on the pleadings was
allowed, reversing the decision of the Civil Service
Commission. Id. Judgment entered on March 17, 2017.
Id. On May 4, 2017, Gannon filed a Notice of Aappeal.

Id. On May 8, 2017, the Commission filed a Notice of

Appeal. Id. at 4.

STATEMENT OF FACTS

The Civil Service Commission held a hearing over
two days {(March 17, 2014 and March 26, 2014), and made

extensive findings of fact. See id. at 550-569.









to fill forty {40) police officer positions from
Certification 202869. Id. at 560. In June 2012, BPD
requested certification from HRD to f£ill an additional
thirty (30) police officer positions from
Certification 202869. Id. On June 28, 2012, Mr.
Gannon’s name appeared on certification 202863, Id. On
August 4, 2012, as part of the recruitment process,
Mr. Gannon took another hair drug test administered by
Psychemedics. Id. This test also tested negative for
all drugs, making it Gannon’s fifth negative hair drug
test administered by Psychemedics. Id.

On Januvary 7, 2013, sixty-seven (67} candidates
entered the Boston Police Academy. Mr. Gannon was not
one of these sixty-seven (67) candidates selected for
employment. Id. at 561. Two candidates were selected
for employment before Mr. Gannon whose names appeared
below Mr. Gannon’s on Certification 202863%. One person
was selected for employment despite his name not even
appearing on the certification 1list at all. Id. at
560-61. Gannon filed an appeal at the Civil Service
Commission (G1~12-329} based upon his bypass from
Certification 202865. Id. at 558.

In March 2013, BPD requested two certifications

from HRD to fill sixty-five (65) police officer



positions and on May 10, 2013, Gannon appeared on
Certification 746. Id. at 556-57. On February 7, 2014,
Gannon received a bypass letter from BPD. Id. at 557,
Gannon filed another appeal at the Civil Service
Commission {(G1-13-181) based wupon his Dbypass from
Certification 746. Id. at 557-58. That appeal is still
pending. Id. at 558. The bypass letter states the sole
reason assoclated with Gannon’s bypass:

..[Blelow are reasons associated
with your bypass.
On March 27, 2010 you were
administered a halr drug test
which was analyzed by the
Psychemedics Corporation. The
results indicate that you tested
positive for the use of cocaine.
Dr. Eleanore Gilbert, Medical
Review Officer, of Concentra
Health Services then confirmed the
positive test result.
For the reasons cited above, the
Boston Police Department finds you
ineligible for appointment as a
Boston Police Officer at this
time.

Id. at 557.

Dr. Gilbert electronically signed her name on two
different Medical Review Officer (MRO) reports
relative to the March 27, 2010 hair drug test. Id. at
555; R.A.III at 224, 349. Although both MRO reports
state that the Defendant tested positive for cocaine,

the data contained on these reports indicate that the



Defendant did not test positive for cocaine. Id. One
of the MRO reports indicates that there was a screen
of 5ng/10mg and a confirmation of 5ng/10mg for
cocaine. Id. at 224. 5ng/l0mg are the hair drug test
cutoff numbers established by Psychemedics. However,
the report does not state that the Defendant’s test
result was above the cutcff level. Id. The second MRO
report relative to the March 27, 2010 test does not
indicate that any cocaine was present in the sample at
all, Id. at 349. TIan Mackenzie, Director of BPD’s
Occupational Health Unit, which handles the drug
test’s administration, admitted under oath that he had
never seen two different MRO reports for the same test
subject and could not state why two different reports
had been created. R.A.II at 555.

Psychemedics’ hair drug testing procedures
involve two different tests to analyze the hair
samples. The first Eype of test is called
radioimmunoassay (RIA) which is an inexpensive
screening level test that does not confirm that there
are drugs present, but can provide information that a
sample 1is presumptively positive and should be
subjected to further testing. Id. at 564-65. RIA

testing is not the most accurate method and is prone



to false positives. Id. at 565. After coming back as
presumptively positive through RIA testing, the
gamples must then be tested by a more reliable method
in order to confirm the findings. The second type of
test 1s liquid chromatography/mass spectrometry/mass
spectrometry (LC/MS/MS). Id. This LC/MS/MS method is a
more reliable (and more expensive) confirmatory level
test. It is the most reliable of the hair testing
methods used by Psychemedics. Id. After a sample comes
back as presumptively positive through the initial RIA
test, another portion of the sample is subjected to
this LC/MS/MS test 1in order to confirm the test
result. Id. Prior to testing by LC/MS/MS, the hair
must be thoroughly washed s¢ that testing reveals
evidence of ingestion of drugs by the test subject,
rather than evidence of external contamination. Id.
Psychemedics’ process to remove external
contaminants not only involves washing the hair, but
also utilizes a mathematical computation which
consists of subtracting 5 times the quantity of
cocaine determined in the hair and comparing if that
resulting value still exceeds the stated cutoff. See

R.A.IIT, at 407; R.A.IV at 214.









and/or current laboratory
decontamination wash procedures.

R.A.IIT at 404; R.A.II at 566-67.

The Stout Study further concluded that “the
presence of trace guantities o¢f [cocaethylene] and
[norcocaine) in the [cocaine] wused 1in the study
confounded the wuse of ratios, cutoffs, and other
mathematical c¢riteria to distinguish a contaminated
sample.” R.A.ITII at 404; R.A.IT at 566.

In its opinion, the Commission took

administrative notice of 1ts decision in Boston Hailr

Drug Test Appeals, noting that “the decision provides

a lengthy, detailed and scholarly analysis of hair

drug testing by Psychemedics.” R.A.II at 571.

ARGUMENT
In reviewing the Commission’s decision, the

Superior Court 1is regquired to give “due weight to the
experience, technical c¢competence, and specialized
knowledge  of the agency, as well as to the
discretionary authority conferred upon it.” G.L. <.

30a, §14; Hickey v. Commissioner of Pub. Welfare, 38

Mass. App. Ct. 259, 262 (1995). The *“standard of
review 1is highly deferential to the agency on
questions of fact and reascnable inferences drawn

therefrom.” Police Dept. of Bos. v. Kavaleski, 463

12



Mass. 680, 689 (2012). The c¢ivil service commissioner
is to determine whether the appointing authority has
sustained 1its burden of proving that there was
reasonable justification for action taken. City of

Cambridge v. Civil Service Comm’n, 43 Mass. App. Ct.

300, 304 (1997). The issue for the Commission is “not
whether 1t would have acted as the appointing
authority had acted, but whether, on the facts found
by the Commigsion, there was reascnable Jjustification
for the action taken by the appointing authority..”

Watertown v. Arria, 16 Mass. App. Ct. 331, 332 (1983).

The Court is *bound to accept the findings of
fact of the Commission’s hearing officer, 1f supported

by substantial evidence.” Leominster v. Stratton, 58

Mass. App. Ct. 726, 728 {(2003). "The open question on
judicial review 1s whether, taking the facts as found,
the acticn ¢f the [Clommission was legally tenable,”
id. and supported by substantial evidence.,
Substantial evidence has been define as "such evidence

as a reasonable mind might accept as adequate to

support the agency's conclusion." Seagram Distillers

Co. v. Alcoholic Beverages Control Comm'n, 401 Mass.

713, 721 (1988} . "Assessing the credibility of

witnesses 1s a preserve of the finder of fact wupon

13






Commission must determine “whether, on the basis of
the evidence before it, the appeointing authority has
sustained 1ts burden of proving that there was
reasonable justification £for the action taken by the

appointing authority.” City of Cambridge, supra at 303.

In its decision, the Commission correctly noted
that *[t]lhe appointing authority has the burden of
proving by a preponderance of the evidence that the
reasons stated for the bypass are Jjustified.” R.A.II

at 569 (citing Brackett v. Civil Service Comm’'n, 447

Mass. 233, 241 (2006)). The Commission further noted
that *([rleasonable justification is established when
such an action 1is “done upon adequate reasons
sufficiently supported by credible evidence when
weighed by unprejudiced mind, guided by common sense
and correct rules of law.” R.A.II at 569 (citing

Commissioners of Civil Service v, Municipal Ct. of the

Citcy of Boston, 359 Mass. 214 {1971y, quoting

Selectmen of Wakefield v. Judge of First Dist. Ct. of

F. Middlesex, 262 Mass. 477, 482 (1928)).

After acknowledging the proper standard of
review, the Commission found by a preponderance of the
evidence that reasonable Jjustification, sufficiently

supported by credible evidence, did not exist for the

15



























The Commission did not extend the “sole basis”

test for tenured employees from Beston Hair Drug Test

Appeals to new hires. The Commission acknowledged the
distinction between tenured employees and new hires,

noting that hair drug testing “‘while potentially

userul’ in certain scenarios, including pre-employment
decisions’ (emphasis in original), it “does not meet
the standard of reliability necessary to be routine
used as the sole grounds to terminate a tenured public
employee.” R.A.II at 578. The Superior Court
incorrectly uses this language to conclude that the
Commission applied the tenured employee standard in
analyzing Mr. Gannon‘s test. R.A.I at 112. The
Commission distinguishes between tenured employees and
new hires because there are different testing
procedures for each group. The Commission establishes
that the testing procedures for new hires is even less
reliable than for tenured employees. The Commission
does not make this distinction in order to extend the
‘sole basis’ test to mnew hires, but i1in order to
evaluate the credibility of the evidence presented by

the BPD.

24



The Commission notes that the single hair test
performed on new hires 1s less reliable than the
multiple tests performed on tenured employees. (*[Tlhe
Respondent took only one hair sample, not the multiple
samples 1t takes for tenured employees.”}. R.A.II at
578. The Commission, tasked with assessing the
credibility of the evidence presented and assigning
the proper evidentiary weight to 1it, concluded that

*[hljaving found in Boston Halr Drug Test Appeals that

the hair drug test is insufficiently reliable in one
context, such as testing of tenured employees, the

Commission’s decision in Boston Halr Drug Test Appeals

cannot be construed that a test result with less
reliability i1s applicable in another context, such a
pre-employment testing.” Id. at 578. Rather than
extending the ‘sole basis’ test for tenured employees
to new hires, the Commission concluded that the
Department’s testing procedures for new hires produced
evidence with a lower level of c¢redibility than the
testing procedures for tenured employees.

Although the Commission did not extend the “sole
basis” test for tenured employees to Gannon
specifically, the Commission does note that Gannon’'s

bypass letter stated that his failed hair drug test

25






In its opinion, the Superior Court made an error
of fact in concluding that “Psychemedics Corporation
tested Mr. Gannon’s hair three separate times. Each
test was positive for cocaine.” R.A.I at 109. There
was only one failed test, the March 27, 2010 test at
issue in this case. The Superior Court’s opinion
reflects a misunderstanding of the hair drug testing
procedure.

During its testing procedure, Psychemedics tests
the hair sample initially by radioimmunoassay (RIA)
R.A.II at 5é64. RIA testing is an inexpensive,
screening level test prone to false positives. Id. at

565. See also Commonwealth v. Martin, 427 Mass. 816,

820 n.5 (1998} (*False positives are common .. with
error rates exceeding 60 percent.”}. A failure to
confirm the presence of a drug with a confirmatory
level test makes the positive result of the RIA
screening test of low probative value. Id. Because of
this high error rate, this method cannot be used
alone.

If the RIA screening test is positive, the sample
is then tested by another method, Liquid

chromatography/mass spectrometry/mass spectrometry

27
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(2) Service shall be made upon the agency and each party to the agency proceeding in
accordance with the Massachusetts Rules of Civil Procedure governing service of process.
For the purpose of such service the agency upon request shall certify to the plaintiff the
names and addresses of all such parties as disclosed by its records, and service upon parties
so certified shall be sufficient. All parties to the proceeding before the agency shall have
the right to intervene in the proceeding for review. The court may in its discretion permit

other interested persons to intervene.

[Paragraph (3) of the second paragraph following the introductory paragraph effective
until October 27, 2015. For text effective October 27, 2015, see below.]

(3) The commencement of an action shall not operate as a stay of enforcement of the
agency decision, but the agency may stay enforcement, and the reviewing court may order

a stay upon such terms as it considers proper.

[Paragraph (3) of the second paragraph following the introductory paragraph as amended
by 2015, 108, effective October 27, 2015. For text effective until October 27, 20135, see

above.]

(3) The commencement of an action shall not operate as a stay of enforcement of the
agency decision, but the agency may stay enforcement, and the reviewing court may order
a stay upon such terms as it considers proper. Notwithstanding the foregoing, if the sex
offender registry board issues a stay of a final classification in a sex offender registry board
proceeding, then such stay shall be for not more than 60 days but if a court issues a stay of
a final classification in a court appeal held pursuant to section 178M of chapter 6, then such
hearing shall be expedited and such stay shall be for not more than 60 days, without written

findings and good cause shown.

(4) The agency shall, by way of answer, file in the court the original or a certified copy of
the record of the proceeding under review. The record shall consist of (a) the entire
proceedings, or (b) such portions thereof as the agency and the parties may stipulate, or (¢)
a statement of the case agreed to by the agency and the parties. The expense of preparing
the record may be assessed as part of the costs in the case, and the court may, regardless of
the outcome of the case, assess any one unreasonably refusing to stipulate to limit the
record, for the additional expenses of preparation caused by such refusal. The court may
require or permit subsequent corrections or additions to the record when deemed desirable.

Add. 2





















