Re:

WCM (BOS), LLC

Premises:
Logan Airport, Terminal C

City/Town: 
East Boston, MA 02128

License:
Annual, AB-REST

Heard:

June 9, 2009

DECISION


This licensee WCM (BOS), LLC (hereinafter “WCM” or “licensee”) is requesting the approval of the Alcoholic Beverages Control Commission to enter into an operating agreement with Tastes On The Fly Boston, LLC (“TOTF” or “Operator”) regarding the control and operation of the WCM license at certain areas in Terminal C at Logan Airport.  WCM seeks the required statutory prior approval to change the holders of a direct or indirect beneficial interest in the WCM license.  On June 9, 2009, the Commission held an Informational Hearing to determine whether to approve or disapprove WCM’s application.   Based on the information presented at the hearing, the Commission finds the following facts and makes the following rulings of law.

Facts

1.  
WCM is the last-approved license holder for premises identified in Logan Airport Terminal C, East Boston, MA 02128.

2.  
On January 1, 2009, WCM entered into an operating agreement with TOTF for a specified area within the premises covered by WCM’s license.

3.  
WCM filed the appropriate application prior to transferring its interest to TOTF.  The Boston Licensing Board granted the application and submitted it to the Commission for its statutorily required approval.

4.
WCM submitted a copy of the operating agreement executed with TOTF.  

5.
The operating agreement (“OA”) consists of ten (10) pages with three (3) attached exhibits.  There are nineteen (19) paragraphs in this OA.

6.
WCM is an affiliate of Westfield Concession Management, Inc. (“WESTFIELD”).  WESTFIELD holds for Terminal C at Logan Airport a master food and beverage concessions lease with the real estate owner, the Massachusetts Port Authority (“MASSPORT”).  

7.
In 2007, MASSPORT consented to a sublease of certain premises (designated as “space No. 45”) in Terminal C between Westfield Concession Management II, LLC and TOTF.  MASSPORT consented to a similar sublease of space in Terminal C designated as “space No. 49A” between Westfield Concession Management II, LLC and TOTF. 

8.
In 2008, MASSPORT consented to an amendment to sublease of space in Terminal C designated as “space No. 54” between Westfield Concession Management II, LLC and TOTF. 

6.  
The OA specifies that the space in Terminal C covered by the OA designated as Space No. 45, Space No. 49A, and Space No. 54 is subleased.  While TOTF is the sub-lessee, WCM who holds the license and the legal right to occupy these spaces is not the subleasor.  Westfield Concession Management II, LLC that wholly owns the Licensee WCM entered into the sublease of space with TOTF.

7.  
The OA further provides, in pertinent parts of note to the Commission as follows:

i) the OA acknowledges the duty of the Licensee to appoint a license manager
;

ii) the OA may be terminated by either the Operator or the Licensee on specified terms and conditions, including the condition that Operator applies for its own license to sell alcoholic beverages
;

iii) the Operator is obligated to pay the Licensee only $ 500 per month
;

iv) the Licensee may exercise the license in other portions of the premises licensed to WCM but not covered by the OA with TOTF
;

v) the license of WCM is described as bifurcated to be used by both the Licensee and the Operator
;

vi) the Operator is responsible for the payment of all taxes on the sale of alcoholic beverages
.

8.  
The OA contains no provisions that would clearly place the Operator in a role that is subservient to the Licensee.  For example, the OA does not provide that:  
i) the Operator shall consult on a regular basis with the Licensee regarding the overall management and operations; 
ii) the Licensee can increase the amenities, services or expand the scope of the licensed business in the area of the Operator;
iii) the employees shall be those of the Licensee and not the Operator;
iv) the Licensee shall pay all employee wages, state and federal payroll taxes, social security, unemployment taxes, workman's compensation and other taxes;
v) the Licensee shall be responsible for all claims by employees under workman's compensation, ERISA, employment discrimination and/or harassment, labor generally or otherwise arising at law or in equity or by reason of any federal, state or local statute or regulation;
vi) all monies received by the Operator in the conduct of the business are to be deposited in an Operating Account which is to be the property of the Licensee;
vii) the Operator is mandated by specific designation of expenses to be paid from the Operating Account including lease payments, insurance policies, repairs, equipment, furniture, kitchen ware, compliance fees, attorney's fees, etc.; 
viii) the payroll account is to be funded by the Operating Account, or if necessary, by the Licensee; 
ix) all expenses covered in the Agreement are mandated to be paid by the Operator;
x) the Operator is not obligated to advance its own funds for working capital;
xi) the Operator shall protect and promote the Licensee's interests in all respects;
xii) the Operator shall conduct its operations to the greatest advantage of the Licensee and will keep the Licensee informed as to all matters concerning the Business;
xiii) the Licensee shall have full access to the premises at all times;
xiv) the Operator cannot pledge the credit of the Licensee nor commit the Licensee in their name;
xv) the Operator shall not borrow money or sign any promissory note or give any financial guarantee on behalf of the Licensee;
xvi) on or before a specific day of each month the Operator shall submit to the Licensee a profit and loss statement or some other accounting pursuant to generally accepted principles of accounting;
xvii) the Licensee can, at its own election, choose to sell the business and/or a majority of its stock.  
Discussion

The Commission has held that “[w]hen any … management agreement is submitted for approval by the A.B.C.C., the agreement submitted [will] be reviewed according to the standards applied in the case of Licensing Board of the City of Boston v. Alcoholic Beverages Control Commission, et al., Suffolk Superior Court C.A. Nos. 01-2136-G, 01-2173-E, (Decision dated October 6, 2003)(Hines, J.).”  In Re: Napoli Beverage, Inc., East Boston (ABCC Decision dated April 28, 2009).  In the Boston Licensing Board case, the Superior Court acknowledged that the right to delegate the duties and responsibilities of the business is a prerogative of ownership. Id at page 9.  An owner who seeks to retain his license may delegate rights and responsibilities so long as he retains ultimate control of the enterprise.  Id.  

When analyzing a management agreement the Commission will continue to recognize that “control is the touchstone for a transfer.”  In Re: Napoli Beverage, Inc., East Boston (ABCC Decision dated April 28, 2009).  The Commission will review the OA to verify and ensure that the provisions of the agreement manifest WCM’s control over the licensed business because any agreement, through its twists and turns, must vest ultimate control of the license in the Licensee.    

This application requests, through the OA, a change in beneficial interest and not a transfer of the license.  It is well-settled that a “transfer of a business takes place when the person introduced to it runs the business for his own account.”  Griffin's Brant Rock Package Store, Inc. v. Alcoholic Beverages Control Commission, 12 Mass.App.Ct. 768, 771 (1981).  The Commission is instructed by the cases of Cleary v. Cardullo's, Inc., 347 Mass. 337, 346-350 (1964) and Number Three Lounge, Inc. v. Alcoholic Beverages Control Comm., 7 Mass.App. 301, 304-308 (1979).   A court is justified in finding a transfer where the purported principal contributed no financial resources and was wholly dependent on another who was disqualified from applying for the license. Cleary v. Cardullo's Inc., 347 Mass. 337 (1964).  It is further well-settled that a transfer of license is effected when a person substitutes himself as the ‘straw titleholder’ for the purpose of securing a license for the benefit of one who is otherwise denied the right to the license. Number Three Lounge, Inc., v. Alcoholic Beverages Control Commission, 7 Mass.App.Ct. 301, 311 (1979).    

The Commission and the courts are bound to interpret the OA by its terms rather than indulge in speculation about the true intent of the parties.  Licensing Board of the City of Boston at page 6.  In this case, the OA does not vest ultimate control of the license in WCM, but transfers it to TOTF. This conclusion is supported by the following terms of the OA:

· TOTF is a sub-lessor;

· TOTF “offers its customer alcoholic beverages for consumption within its premises [emphasis added]”; 

· TOTF is obligated to pay WCM only $ 500 per month
;

· WCM may exercise the license in other portions of the premises licensed to WCM but not covered by the OA with TOTF
;

· the license of WCM is described to be bifurcated to be used by both WCM and TOTF
;

· TOTF is responsible for the payment of all taxes on the sale of alcoholic beverages
. 

In addition to these facts, the OA contains no provisions which require that:

· TOTF shall consult on a regular basis with WCM regarding the overall management and operations; 
· the employees shall be those of WCM and not TOTF;
· WCM shall pay all employee wages, state and federal payroll taxes, social security, unemployment taxes, workman's compensation and other taxes;
· WCM shall be responsible for all claims by employees under workman's compensation, ERISA, employment discrimination and/or harassment, labor generally or otherwise arising at law or in equity or by reason of any federal, state or local statute or regulation;
· all monies received by TOTF in the conduct of the business are to be deposited in an Operating Account which is to be the “property” of WCM;
· TOTF is mandated by the specific designation of expenses to be paid from the Operating Account including lease payments, insurance policies, repairs, equipment, furniture, kitchen ware, compliance fees, attorney's fees, etc.,; 
· the payroll account is to be funded by the Operating Account, or if necessary, by WCM; 

· TOTF is not obligated to advance its own funds for working capital.  
· TOTF shall protect and promote WCM's interests in all respects;
· TOTF shall conduct its operations to the greatest advantage of WCM and will keep WCM informed as to all matters concerning the Business; 
· WCM shall have full access to the premises at all times;
· on or before the a specific day of each month TOTF shall submit to WCM any accounting or a profit and loss statement or other accounting pursuant to generally accepted accounting principles.  
These facts taken together persuade the Commission that WCM is transferring ultimate control over the premises to TOTF, resulting in more than change in the holders of a direct or indirect beneficial interest in its license.  The OA in effects transfers ownership of the WCM license to TOTF.    


Conclusion


Based on the terms of the OA, the pending application to change the holders of a direct or indirect beneficial interest in the WCM license is DISAPPROVED.  

The Licensee is free to file an application to transfer the ownership of the license or to amend the Operating Agreement to comport with the standards established by the Commission and upheld by the Superior Court in Licensing Board of the City of Boston v. Alcoholic Beverages Control Commission, et al., Suffolk Superior Court C.A. Nos. 01-2136-G, 01-2173-E, (Decision dated October 6, 2003)(Hines, J.), as previously held by the Commission in In Re: Napoli Beverage, Inc., East Boston (ABCC Decision dated April 28, 2009).  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Susan Corcoran, Commissioner______________________________________________

Robert H. Cronin, Commissioner ____________________________________________

Dated in Boston, Massachusetts this 29th day of January 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:    Local Licensing Board

        Frederick G. Mahony, Chief Investigator

        Howard J. Wayne, Esq. 
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