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RECOMMENDED FINAL DECISION
This appeal concerns a Determination of Applicability issued by the Department of Environmental Protection (the “Department”) pursuant to M.G.L. c. 91 (“Chapter 91”) for property on Commercial Wharf off Atlantic Avenue along Boston’s waterfront.
  Commercial Wharf was constructed in the 1830s and is located between Long Wharf and Lewis Wharf, to the north of the New England Aquarium.  The property is owned by the Petitioner, Commercial Wharf East Condominium Association (“CWECA”).  Chapter 91 establishes the Department’s responsibilities to preserve and protect public trust rights by ensuring that tidelands are used only for water-dependent uses or another proper public purpose.  M.G.L.  c. 91, §§ 2, 14, and 18.
  The Request for Determination of Applicability (“RDA”) was filed by Boston Boat Basin, LLC, owner of the Boston Yacht Haven, a marina which is located at the seaward end of Commercial Wharf.
  The Request was limited to the portion of CWECA’s parcel used for parking and vehicular access (the “RDA area”), and did not include CWECA’s granite condominium building which is located immediately landward of the RDA area on Commercial Wharf.
The Department issued a Positive Determination of Applicability, concluding that the RDA area is located over both flowed tidelands and filled tidelands seaward of the historic low water mark and therefore subject to geographic jurisdiction as Commonwealth tidelands under Chapter 91.  The Department further concluded that the current nonwater-dependent use of the RDA area lacked authorization under any legislative act or license issued pursuant to Chapter 91.  This Determination of Applicability was challenged by CWECA, which claimed that the use of the RDA area was properly authorized on several grounds.
   I conclude that the RDA area is within the Department’s geographic jurisdiction as Commonwealth tidelands and that the current nonwater-dependent use is unauthorized.  Therefore, CWECA must obtain authorization for the current nonwater-dependent use by obtaining a license from the Department.   Accordingly, I recommend that the Department’s Commissioner issue a Final Decision sustaining the Department’s Determination of Applicability for the RDA area.
ISSUE FOR ADJUDICATION

The sole issue for adjudication in this appeal was whether the RDA area on Commercial Wharf subject to the Department’s Determination of Applicability is authorized or exempt from authorization (1) by legislation (e.g., Chapter 51 of the Acts of 1832, Chapter 96 of the Acts of 1900, Chapter 663 of the Acts of 1964), (2) by license (e.g., Waterways license No. 5775), or (3) by correspondence (e.g., from the Department of Public Works in 1974).  Thus, the appeal is limited to a resolution of jurisdiction, which determines whether the RDA area requires a Chapter 91 license from the Department.  CWECA has not disputed the Department’s determination that the RDA area is within geographic jurisdiction, but has disputed the Department’s determination that the nonwater-dependent use of the RDA area is an activity subject to jurisdiction that requires authorization.  See 310 CMR 9.04 and 310 CMR 9.05.  The substance of any license that may be issued, however, is outside the scope of this appeal.  Instead, this Recommended Final Decision addresses the arguments made by the parties as to whether the current nonwater-dependent use of the RDA area for parking and vehicular access requires authorization under Chapter 91.  

CWECA moved for summary decision, arguing that the current uses of the RDA area were authorized by various legislative grants and subsequent Department authorizations related to Commercial Wharf, and therefore no license should be required.  Boston Boat Basin, supported by the Department, opposed the motion, arguing that the uses were not authorized.  The motion followed a continuance, during which the parties attempted and failed to reach a resolution to this dispute.
  This Recommended Final Decision grants summary decision to Boston Boat Basin and the Department.  
BACKGROUND

Under the ancient but enduring public trust doctrine, the Commonwealth holds tidelands in trust for public use.  See Boston Waterfront Development Corporation v. Commonwealth, 378 Mass. 629, 631-639 (1979);  Arno v. Commonwealth, 457 Mass. 434, 449 (2010).  Tidelands generally include flowed tidelands below the high water mark and filled tidelands below the historic high water mark.  See 310 CMR 9.02.
   Traditional uses of tidelands, called water-dependent uses, include fishing, fowling, and navigation.  Moot v. Department of Environmental Protection, 448 Mass. 340, 342 (2007); Fafard v. Conservation Comm’n of Barnstable, 432 Mass. 194, 198 (2000).   The legislature delegated authority to the Department under Chapter 91 to “preserve and protect” the public’s rights in tidelands by allowing only water-dependent uses or another proper public purpose.  Moot, 448 Mass. at 342;  M.G.L. c. 91, § 2.
  See Fafard, 432 Mass. at 200. The Department is not authorized, however, to relinquish public rights, only the legislature may take such action and then only under prescribed circumstances that reflect its fiduciary role.  Moot, 448 Mass. at 352; Opinion of the Justices, 383 Mass. 895, 905 (1981).
In Boston Waterfront, the Supreme Judicial Court clarified the status of activities on tidelands where the fill and structures were authorized under legislative grants for adjacent Lewis Wharf during the same time period.  The public purpose served by the legislative grants for Boston’s wharves was to promote maritime trade and commerce to benefit the harbor.  Boston Waterfront, 378 Mass. at 647.
   Where the legislature granted fee simple title to tidelands, the land is subject to an implied condition subsequent that it be used for the purpose for which the grant was made.  Id. at 649, 654.  Thus, even under legislative grants, tidelands continue to be impressed with public trust rights.  In subsequent amendments to Chapter 91, the legislature clarified that public trust rights would be protected in licenses through the requirement that no structures or fill for nonwater-dependent uses of tidelands may be allowed unless the Department determines that the project serves a proper public purpose which provides a greater benefit than detriment to the rights of the public in the public trust lands.  M.G.L. c. 91, § 18;  see 310 CMR 9.31(2).
  Changes in use or substantial structural alterations require a new license.  M.G.L. c. 91, § 18.
The Department’s Chapter 91 regulations address tidelands jurisdiction and establish the standards through which it may determine that an activity meets the test of serving a proper public purpose. The regulations reflect the Department’s interpretation of both Chapter 91 and court cases involving public trust rights.  Activities subject to jurisdiction include the construction or placement of structures and the uses of those structures within any geographic areas subject to jurisdiction. See 310 CMR 9.05.
  Authorization from the Department is required for these activities.  See 310 CMR 9.03(1).
  The Department has regulatory oversight even when work has been previously authorized by the legislature:  
In accordance with the Boston Waterfront decision of the Supreme Judicial Court,

grants by the legislature of tidelands below the historic low water mark are subject to a condition subsequent that such tidelands be used for the public purpose for which they were granted  . . . . If the present use of such tidelands has changed from the public purpose for which they were granted, authorization shall be obtained from the Department, in the form of a license pursuant to 310 CMR 9.00, in order to establish that such change of use serves a proper public purpose.  
310 CMR 9.03(2); see Boston Waterfront, 378 Mass. at 649, 654. 
  In interpreting a legislative grant, the Department must determine whether a particular use of tidelands is consistent with the public purpose for which the tidelands were granted.  See Boston Waterfront, 378 Mass. at 647.   If there is no expressly authorized use in a legislative grant, the use is “reasonably determined by the Department to be implicit therein.” 310 CMR 9.05(1)(d).  If the use is not consistent, the landowner must obtain authorization to ensure that the tidelands serve a proper public purpose which provides a greater benefit than detriment to the rights of the public in the public trust lands. See 310 CMR 9.31(2).
  
The distinction between water-dependent and nonwater-dependent uses is integral to the public trust doctrine, Chapter 91, and the Department’s regulations. See 310 CMR 9.12.  Water-dependent uses, requiring direct access to the waterfront, are presumed to serve a proper public purpose.  Nonwater-dependent uses are activities that do not require direct access to or location in waterways.  See 310 CMR 9.12(2).  Specifically under the regulations, facilities for parking or “land-based vehicular movement” that is not accessory to a water-dependent use is identified as a nonwater-dependent use.  310 CMR 9.12(2)(f)3 and 8; see 310 CMR 9.12(3)(nonwater-dependent use may be accessory to a water-dependent use where integral to its function, e.g., access roads and parking for yacht clubs; marine-oriented retail); 310 CMR 9.12(4).  Nonwater-dependent use projects are presumed to serve a proper public purpose only after complying with detailed standards for conserving the capacity of a site to support water-dependent uses and to activate Commonwealth tidelands for public use.   
The Department has a process for the determination of whether the regulations apply to a geographic area or whether an activity is subject to its jurisdiction, through the filing of an RDA.  The RDA filed by Boston Boat Basin sought a Determination as to the status of the current nonwater-dependent uses of the RDA area.
  The RDA described the legislation, Chapter 51 of the Acts of 1832, authorizing the filling, construction, and building of structures on Commercial Wharf in the 1830s.  The RDA area of Commercial Wharf was built on filled and flowed tidelands, seaward of the historic low water mark determined by a map drawn by George Baldwin in 1846 and more recently confirmed in Boston Waterfront for adjacent Lewis Wharf.   Thus, the RDA area is Commonwealth tidelands, which are tidelands held by the Commonwealth in trust for the benefit of the public or tidelands held by a private person by license or grant of the Commonwealth subject to an express or implied condition subsequent that it be used for a public purpose.
  310 CMR 9.02.  Additional legislation authorized work on Commercial Wharf, including Chapter 25 of the Acts of 1839, Chapter 39 of the Acts of 1882, Chapter 96 of the Acts of 1900, and Chapter 443 of the Acts of 1901.  According to Boston Boat Basin, none of the legislation authorized the current use of the parcel and no license has been issued for the parcel.  Therefore, Boston Boat Basin asserted in the RDA that a Chapter 91 license is required for the nonwater-dependent uses of the parcel.  

The RDA area is described as approximately 12,000 square feet in size, with 5,000 square feet over flowed Commonwealth tidelands and the remainder on filled Commonwealth tidelands.  The RDA area is located east of CWECA’s building, west of property owned by Boston Boat Basin, north of property owned by DCK Realty Trust, and south of property owned by Barnacle Marina Realty Trust.  The RDA described CWECA’s building as a 94 unit residential condominium with no water-dependent units.
  The RDA stated that the use of the RDA area is private nonwater-dependent parking and vehicular access to and around the site.
  In its RDA, Boston Boat Basin claimed that the current use of the RDA area diminished parking available for its water-dependent uses, precludes servicing of marina floats, and impedes pedestrian and vehicular access for water-dependent uses.  
CWECA filed comments on the RDA.  Correspondence dated September 15, 2011, attached to CWECA’s Notice of Claim.   CWECA owns and manages the RDA area, but viewed it as a portion of the common parking and driveway area shared by all residents and businesses at Commercial Wharf, including Boston Boat Basin.  CWECA stated that the condominium vehicles had a right to park in the RDA area that was sanctioned by the Supreme Judicial Court in litigation over parking at Commercial Wharf.   Commercial Wharf East Condo. Ass’n v. Waterfront Parking Corp., 407 Mass. 123 (1990).  CWECA asserted that the RDA area is used for access to the Boston Yacht Haven and parking for Boston Yacht Haven, its dockominium owners, and Barnacle Marina, with rights to 18, 8, and 10 spaces respectively, or more than the number of spaces within the RDA area.
  CWECA stated that the RDA area was necessary for access and for meeting its obligation to provide parking for the water-dependent uses, and asserted that the present use was authorized either under legislation or by the Department through related licenses or other actions.  CWECA identified various legislative grants related to the property.   CWECA stated that the RDA area is used for public access to the waterfront as provided in a Rehabilitation Agreement with the Boston Redevelopment Authority (“BRA”) entered into by CWECA’s predecessor in title in 1974.  In CWECA’s view, the construction of the Harbor Walk on the south side of Commercial Wharf has been thwarted by the refusal of Boston Boat Basin to allow a portion of the Harbor Walk over its property, not any unwillingness of CWECA to allow this important public access.      

The Department’s Determination of Applicability states simply that the 12,000 sq. ft. RDA area is located over both flowed and filled tidelands, seaward of the historic low water mark (1846 Baldwin Line).  The Department concluded that the site is Commonwealth tidelands within the geographic jurisdiction of Chapter 91.  See 310 CMR 9.02.  The Department further determined that there are no Chapter 91 authorizations for the current nonwater-dependent uses at the site.    Thus, the Department issued a positive Determination that the RDA area was subject to Chapter 91 jurisdiction, with the result that 310 CMR 9.00 presently applies to the RDA area and the nonwater-dependent activity on the RDA area.  310 CMR 9.06.

STANDARD OF REVIEW 


The Department’s regulations allow any party to an administrative appeal to file a motion for summary decision.  310 CMR 1.01(11)(f).  Summary decision is appropriate where the party seeking summary decision can “demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law.”  310 CMR 1.01(11)(f).  This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure governing the resolution of civil suits in Massachusetts trial courts.  Matter of Lowe’s Home Centers, Inc., OADR Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), adopted by Final Decision (June 30, 2009); Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision (July 11, 2008), adopted by Final Decision (August 8, 2008).
   If the moving party meets this burden, the opposing party “may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits.”  310 CMR 1.01(11)(f); Lowe’s, supra; Matter of William and Helen Drohan, OADR Docket No. 1995-083, Final Decision (March 1, 1996); cf. Mass. R. Civ. P. 56(e);
  Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007).   A ruling granting or denying summary decision must be made on “the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any.”  Id.  CWECA filed a Motion for Summary Decision, Boston Boat Basin filed an opposition, and the Department filed a response, supporting the opposition of Boston Boat Basin.    I find that there are no genuine issues of material fact and that the Department’s Determination should be affirmed as a matter of law.  
CWECA’S ARGUMENTS 


CWECA first argued that the RDA area does not require authorization due to legislative grants establishing Commercial Wharf, referring to Chapter 51 of the Acts of 1832 and Chapter 96 of the Acts of 1900.  CWECA pointed to the language of the 1832 legislation establishing Commercial Wharf as the source of a specific exemption, especially the broad language that authorized the company’s owners  " . . . to extend, build, and maintain such wharf or wharves . . . as they may deem expedient" and "to remove, construct, erect, repair or alter, any buildings, wharf, or wharves, docks, streets or passage ways within said limits according to their will and pleasure."  Chapter 51 of the Acts of 1832 (emphasis added). 
   CWECA pointed to Chapter 96 as authorizing the Commercial Wharf Company to “acquire and hold . . . any and all of the real estate [of Commercial Wharf] . . . and further to acquire and hold all the rights, easements, privileges and appurtenances belonging to or which may be used in connection with such real estate, wharves, docks and other structures.”  Chapter 96 of the Acts of 1900 (emphasis added).  CWECA argued that these legislative grants expressly authorized the use of the RDA area as “streets or passage ways.”   CWECA further argued that the RDA area has been used consistently as “streets or passage ways,” meaning vehicular and pedestrian access, since the construction of the Wharf until the present day.
  CWECA argued that the use of the RDA area as “streets or passage ways” has served and continues to serve both the “wharfage” and the “buildings” identified in Chapter 51 and the “wharves,” “real estate” and “other structures” identified in Chapter 96.  Because the use has remained unchanged, CWECA claims that the use of the RDA area is entitled to the exemption from licensing implicit at 310 CMR 9.05(1)(a)-(d), because the existing use was previously authorized by legislation and there has been no structural alteration or change in use from the express legislative authorization.
  
In CWECA’s view, the use of the RDA area is distinguished from the use of another parcel on Commercial Wharf as a restaurant addressed in a recent Department adjudicatory decision.  In Matter of Wharf Nominee Trust, the Department’s Commissioner concluded that Chapter 51 did not allow uses of Commercial Wharf unrelated to maritime commerce and there was no evidence to support a finding that a restaurant was a wharfage use.  Matter of Wharf Nominee Trust, Docket Nos. 2009-052 and 053, 2010-002A, Recommended Final Decision (November 3, 2010), adopted by Final Decision (January 7, 2011);  see DeNormandie v. Department of Environmental Protection, No. 201101963 (Suffolk Sup. Ct. June 11, 2012).  In contrast to Wharf Nominee Trust where the restaurant use was not express in Chapter 51, CWECA argued that the use of the RDA area for vehicular passage was expressly authorized by Chapter 51 and 96.  CWECA also argued that the use was implicitly authorized by the license for the marina now owned by Boston Boat Basin which recognized the integrated use of the RDA area for access and parking to serve the entirety of Commercial Wharf.  

CWECA further argued that the use of the RDA area for streets and access was continued under Chapter 663 of the Acts of 1964 and an Urban Renewal Plan drafted and approved by the BRA with the public purpose of promoting urban renewal.  CWECA asserted that Chapter 663, which conveys title of the Commonwealth related to the tidelands of the Faneuil Hall area of the downtown waterfront to the BRA, replaced commercial maritime uses that had become obsolete with residential development and established a new public purpose for the waterfront.
  The Urban Renewal Plan was intended to ensure the success of office and residential uses by requiring private parking at a ratio of one space per dwelling unit.  Urban Renewal Plan, § 503.  Pursuant to the Urban Renewal Plan, the predecessor to CWECA, the Trustees of the Blue Water Trust, entered into a Rehabilitation Agreement with the BRA in 1974.  The Rehabilitation Agreement specifically included work on CWECA’s granite building and the plans show the parking and driveway within the RDA area in their current locations.  
CWECA also relied on a case involving parking on Commercial Wharf, where the Supreme Judicial Court confirmed that the RDA area with the driveway and parking was condominium property.  Commercial Wharf East Condominium Ass’n, 407 Mass. at 136.  CWECA argued that the Supreme Judicial Court acknowledged that by retaining rights to manage the RDA area for access and parking, the “delicate balance” between the parcels on Commercial Wharf would be maintained.  Id. at 138.  CWECA asserted that the waterfront in the vicinity of Commercial Wharf had undergone substantial change, spurred by urban redevelopment legislation.  In sum, CWECA argued that the original public purpose of maritime commerce was supplanted by the public purpose of rehabilitation for residential development, with accessory uses such as parking, under Chapter 663.  Thus, there was no condition subsequent triggered that the property continue to be used for the original public purpose as established in Boston Waterfront, but instead, any use of the RDA area for access and driveways supporting the current use of the building must be consistent with the new public purpose established by Chapter 663.  
Finally, CWECA advanced arguments that the Department is barred from asserting that the use of the RDA area for parking is unauthorized.  First, CWECA claimed that the equitable doctrine of estoppel applies to these circumstances where the Department provided assurances that no further approvals were necessary for rehabilitation work to be conducted by the predecessor in interest, Blue Water Trust, and both Blue Water Trust and banks providing financing relied on that representation.  Second, CWECA claimed that the Department violated its statutory duty to maintain public records, so that the spoliation doctrine applies.  CWECA asserted that the lost evidence – the full record related to the correspondence between Blue Water Trust and a Commonwealth employee – precluded the Department from claiming that the use lacks authorization where the Department in fact had failed to maintain proper records of authorizations.  Third, CWECA claimed that License No. 5775 issued for the construction and maintenance of Boston Yacht Haven in 1997 included the authorization of the RDA area for vehicular access and parking to support other uses of Commercial Wharf as well as the marina.  Thus, the elimination of these uses of the RDA area would adversely affect the water-dependent uses of the Wharf.  CWECA claimed that this result supported its view that parking and access were in fact already authorized within the RDA area on Commercial Wharf expressly through Chapters 51 and 663. 
BOSTON BOAT BASIN’S ARGUMENTS  
Boston Boat Basin argued that the current nonwater-dependent use of the RDA area was neither authorized nor exempt from authorization by any legislation, license or correspondence. Boston Boat Basin’s opposition to CWECA’s motion, supported by the Department, viewed Chapter 51 within the context of the holding of Boston Waterfront.   Boston Boat Basin asserted that the public purpose served by the wharfing statutes for Lewis Wharf and similar wharves such as Commercial Wharf was to promote maritime commerce through the improvement of Boston Harbor, not private benefit or general commerce.  Boston Waterfront, 378 Mass. at 648.  The grant in the Lewis Wharf statute was impressed with an implied condition subsequent that the land continue to be used for the public purpose established in the grant.  Boston Waterfront, 378 Mass. at 649.  Boston Boat Basin argued that Chapter 51 of the Acts of 1832, like Chapter 115 of the Acts of 1843 incorporating the Lewis Wharf Company, similarly authorized the development of Commercial Wharf for purposes of maritime commerce.  
Boston Boat Basin supported its argument by citing to prior administrative adjudication involving another parcel on Commercial Wharf.  The Department interpreted Chapter 51 in Wharf Nominee Trust, confirming that the legislative grant remains impressed with a condition subsequent that the land be used for the same public purpose.  Wharf Nominee Trust, Docket Nos. 2009-052 and 053, 2010-002A);  see DeNormandie v. Department of Environmental Protection, No. 201101963.  Any relinquishment of public rights must be explicit by the legislature.  Id.   Boston Boat Basin argued that Chapter 51, like other wharfing statutes, must be interpreted in light of the rule that legislation that extinguishes public trust rights must be explicit, as to the land involved, the interests surrendered, and the public purpose served.  Moot, 448 Mass. at 347-348; Opinion of the Justices, 383 Mass. at 905.  Absent explicit language extinguishing public trust rights, the public’s rights in tidelands are protected by an implied condition subsequent that the land be used for the public purpose in the original grant.  Boston Waterfront, 378 Mass. at 649.   
Boston Boat Basin argued that Chapter 51’s authorization of “streets or passage ways” did not remove the implied condition subsequent that the land must continue to be used for maritime commerce.  Boston Boat Basin disagreed with CWECA’s view that the use of the RDA area for nonwater-dependent uses is authorized, instead asserting that use must be consistent with the legislative public purpose of maritime commerce.  Similarly, Boston Boat Basin argued that Chapter 96, the legislation for the acquisition of the Wharf, contained no change to the public purpose implicit in Chapter 51; Chapter 96 cannot eliminate the condition subsequent because it makes no explicit reference to uses at all.  Finally, Boston Boat Basin asserted that Chapter 663 authorized no change in the public purpose because there is no explicit relinquishment of the public trust purpose to promote maritime commerce.  Instead, Chapter 663 contains specific language stating that it has no effect on the responsibilities of the Department for tidelands not already subject to a license.
  Neither the Urban Renewal Plan nor the Rehabilitation Agreement of CWECA’s predecessor contains any express relinquishment of public rights, nor could the BRA, as opposed to the legislature, extinguish public rights. 

Boston Boat Basin denied that any Chapter 91 license, including the license authorizing the Boston Yacht Haven, License No. 5775, governs the RDA area.  Contrary to the position of CWECA, Boston Boat Basin argued that License No. 5775 in no way authorized nonwater-dependent private parking and vehicular passage in the RDA area because it is not included in the licensee’s property and because the license relates only to water-dependent uses.  Boston Boat Basin asserted that it has the only water-dependent use on Commercial Wharf.   

 Boston Boat Basin responded to CWECA’s claims that principles of estoppel or spoliation support a finding that the RDA area does not require a Chapter 91 license.  First, Boston Boat Basin argued that no correspondence of any kind could authorize the use of tidelands because relinquishment of public rights in tidelands can only be accomplished by the legislature and the Department may authorize uses only through a license. There is no evidence of any correspondence beyond a 1976 letter confirming that routine maintenance of pilings does not require a license.  Further, in 1976, prior to the 1979 Boston Waterfront opinion, the Department and other agencies responsible for Chapter 91 licensing did not specifically authorize uses on filled tidelands.  Boston Boat Basin argued that the doctrine of estoppel is not available in Massachusetts against state or local government officials.  See 38 Alexander Cella, et. al., Administrative Law and Practice § 428 (2012).   Estoppel particularly would not apply in the circumstances presented, where public rights would be negated.   Doris v. Police Commissioner of Boston, 374 Mass. 443 (1978).   Boston Boat Basin pointed to M.G.L. c. 260, §31, which bars adverse possession against the government for tidelands or other land held for a public purpose, as similarly supporting its view that the Department cannot be estopped from protecting the public interest.  Finally, Boston Boat Basin argued that CWECA’s spoliation claim fails because CWECA obtained a copy of the letter it considered relevant and there is no showing of the existence of additional correspondence.  See CWECA’s Motion, Lopez Aff. Ex. F-G.  Further, any such correspondence could not release public rights, only the legislature may relinquish public trust rights.  See Moot, 448 Mass. at 347.
THE DEPARTMENT’S ARGUMENTS


The Department supported Boston Boat Basin’s opposition to CWECA’s motion, emphasizing three points.  First, the Department confirmed its determination that the nonwater-dependent use of the RDA area is not authorized by any legislation, citing to caselaw interpreting Chapter 51 of the Acts of 1832 in a manner consistent with Boston Waterfront.  DeNormandie v. Department of Environmental Protection, No. 201101963.  The Department further noted the similarities between Chapter 663 and legislation governing the Navy Yard interpreted in another prior Department case where the authority of the Department to issue licenses was similarly explicitly retained.  Matter of Navy Yard Four, LP, Docket No. 2010-062, Recommended Final Decision (November 21, 2011), adopted by Final Decision (November 22, 2011).  The Department affirmed the position of Boston Boat Basin that the use of the RDA area is not authorized by a license, because the license for the Boston Yacht Haven does not govern the RDA area.  
Finally, the Department claimed that the use is not authorized by any correspondence.  As to estoppel, the Department argued that courts have not applied the doctrine of equitable estoppel against state or local government.  The Department additionally argued that CWECA’s affidavits from attorneys impermissibly relied upon the speculative opinion of unidentified bankers.  The Department further argued that these equitable doctrines are not applied by administrative bodies but are instead reserved for courts.  Matter of Paul Campagna, Docket No. 98-112, Final Decision, November 1, 2000.  Finally, the Department stated that any failure to comply with public records requests must be resolved by the Office of the Secretary of State rather than through a Department appeal.  See 950 CMR 32.08(2). 
DISCUSSION
This appeal is governed by judicial interpretations of the public trust doctrine in the Commonwealth, prior litigation over c. 91 jurisdiction, and consistent administrative interpretations reflected in the Department's regulations.  Boston Waterfront addressed a legislative grant similar to Chapter 51 which gave the Lewis Wharf Company the authority to construct Lewis Wharf, its buildings, “streets and passage ways.”  Boston Waterfront, 378 Mass. at 637(citing Statute 1832, c. 102).  The Supreme Judicial Court interpreted the Lewis Wharf statue as granting the land in fee simple but subject to a condition subsequent that it be used for the public purpose for which it was granted.  Because the public purpose was not explicit in the Lewis Wharf statute, the Court inferred the public purpose within the context of legislative intent at the time of the grant and determined that the public purpose was the promotion of maritime trade and commerce.  Boston Waterfront, 378 Mass. at 649, 654.  The Court subsequently articulated the limited circumstances under which the public’s rights in tidelands could be relinquished or transferred by the legislature.  Opinion of the Justices, 383 Mass. at  901-906.   
The Lewis Wharf and the Commercial Wharf legislative grants are remarkably similar in historical context and substance, and the same condition subsequent applies.  See Boston Waterfront, 378 Mass. at 647.  Activities on Commercial Wharf are governed by the public purpose implicit in the legislative grant under which it was constructed.  The legislature has not relinquished or altered that public purpose, inferred from the context of the times as the promotion of maritime commerce.  Id. at 647-648.  Changes in the use of Commercial Wharf during a period of urban renewal, even where supported by legislation, cannot supplant that public purpose absent explicit authorization.  Neither the Department nor its predecessor agencies has licensed or otherwise authorized another use of the RDA area.  Accordingly, the current nonwater-dependent use is inconsistent with the original grant and is not authorized.  Thus, authorization in the form of a license is required. 

In the 1800s, the Legislature enacted wharfing statutes, which allowed private entities to develop the shoreline of Boston Harbor for maritime commercial purposes.  Id. at  648.  The intent of wharfing statues was “to promote trade and commerce by enabling and encouraging the owners of flats to build wharves, warehouses, and other structures thereon for the use of those having occasion to resort to the ports and harbors . . . .”  Boston Waterfront, 378 Mass. at 647-648, quoting Bradford v. McQuesten, 182 Mass. 80, 82 (1902).   The legislature was advised that the “flats in each and every harbor of the State should be devoted entirely to the benefit and improvement of that particular harbor.”   Trio Algarvio Inc., 440 Mass. at 99, quoting 1859 Sen. Doc. No. 119 at 4.  In Trio Algarvio, the Court stated that wharfing statutes “were adopted for the purpose of encouraging private entrepreneurs to develop facilities to enhance the use of navigable waters for commercial purposes.”  Trio Algarvio, 440 Mass. at 98.   
Chapter 51 of the Acts of 1832 expressly authorized the grantee “to remove, construct, erect, repair or alter any buildings, wharf or wharves, docks, streets or passage ways … according to their will and pleasure.”  According to a document from the Massachusetts Historical Commission, Commercial Wharf “was originally built to accommodate the East Indian, South American, Mediterranean, West Indian, and Northern European merchants . . . . One day in 1843, there were eight ships, four barks and a brig lying at Commercial Wharf.”  CWECA Affidavit of Lawrence Claude Robert Lopez, Ex. RR.   The legislature undoubtedly sought to promote maritime commerce.  The historical context at the time of the grant is determinative: "[I]t was probably inconceivable to the men who sat in the Legislature or on the bench that the harbor would ever cease to be much used for commercial shipping or that a wharf might be more profitable as a foundation for private condominiums and pleasure boats than as a facility serving public commerce and trade.” Boston Waterfront, 378 Mass. at 648.
The 1832 legislation for Commercial Wharf is similar to the grant for Lewis Wharf examined in Boston Waterfront, which contained the same reference to “streets and passage ways.”  St. 1834, c. 115, §1.   The RDA area was lawfully filled pursuant to this legislation, and the structures, i.e., the ”streets or passage ways,” were authorized.  Although Chapter 51 authorized construction of the structures on Commercial Wharf, like the Lewis Wharf statute Chapter 51 did not contain any language that expressly authorized any uses of the structures.  The regulations at 310 CMR 9.05(1)(d) provide that if there is no "use statement" included in a grant, the use not expressly authorized is "reasonably determined by the Department to be implicit therein."
  The Department properly determined that maritime commerce is the implicit use of Commercial Wharf authorized by the legislature, consistent with the Court’s conclusion as to similar, contemporaneous legislation for adjacent Lewis Wharf.  Boston Waterfront,  378 Mass. at 647-648.  Thus, the use of the RDA area for residential parking or other nonwater-dependent uses is inconsistent with the purpose of the legislative grant and requires authorization to ensure that public interests in that tideland are preserved.
  

The Department has previously interpreted Chapter 51, consistent with Boston Waterfront.  In Matter of Wharf Nominee Trust, involving the Sail Loft Restaurant located on Commercial Wharf over filled and flowed private tidelands, the Department’s Commissioner concluded that the legislative grant broadly authorized the fill and construction of the Wharf but did not expressly authorize any use.  Thus, the uses must be consistent with the public purpose established in Boston Waterfront, “uses that would promote the development of navigable waters for commercial purposes.”  Matter of Wharf Nominee Trust, Docket Nos. 2009-052 and 053, 2010-002A, Recommended Final Decision (November 3, 2010), adopted by Final Decision (January 7, 2011).  The Superior Court upheld this interpretation of Chapter 51:

The similarity in the language of the Lewis Wharf statutes and Chapter 51 of the Acts of 1832 leads this court to conclude that the DEP was reasonable in determining that the Legislature did not explicitly relinquish the public’s rights in the land in the 1832 legislation.  Instead, the land was subject to the condition that it be used for the public purpose for which it was granted, which the DEP reasonably concluded was “uses that would promote the development of navigable waters for commercial purposes.”  See Boston Waterfront, 378 Mass. at 650, quoting Alfred E. McCordic & Wilson G. Crosby, The Right of Access and the Right to Wharf Out to Navigable Water, 4 Harv. L. Rev. 14, 24 (1890) (The State, however, grants these lands for a particular purpose; namely to further its commercial interests depending upon navigation.  It is not unreasonable, therefore, to say that the grant is upon condition that the land be used for no other purpose than those of the commerce marine . . . .”).

 DeNormandie, No. 201101963 (Suffolk Sup. Ct. June 11, 2012).    

CWECA correctly noted that “streets or passage ways” were explicitly referenced in Chapter 51, in contrast to the restaurant use examined in Wharf Nominee Trust.  CWECA pointed to the language of the 1832 legislation establishing Commercial Wharf as the source of a specific exemption, especially the broad language that authorized the company’s owners  " . . . to extend, build, and maintain such wharf or wharves . . . as they may deem expedient" and "to remove, construct, erect, repair or alter, any buildings, wharf, or wharves, docks, streets or passage ways within said limits according to their will and pleasure."  Chapter 51 of the Acts of 1832 (emphasis added).  Thus, the legislation explicitly allowed the construction of streets and passage ways on Commercial Wharf.  CWECA further claimed that access around the Wharf, including access to water-dependent uses on Boston Boat Basin’s property would not be possible without the access provided by the RDA area.
But CWECA’s argument that this explicit authorization in Chapter 51 for “streets or passage ways” should sanction the use of the RDA area for the parking of vehicles associated with the residential uses in the condominium is misplaced.  The “streets or passage ways” authorized by the 1832 legislation were intended to provide access for vehicles used at that time to serve the maritime businesses on the Wharf, not residential condominiums.
  The terms apply to the structures and do not articulate any particular purpose, so the use must be consistent with the inferred public purpose of maritime commerce.  The 1832 legislation neither expressly nor implicitly allows the use of the RDA area on Commercial Wharf for parking related to residential purposes.  As with the Lewis Wharf statute interpreted in Boston Waterfront, the legislature envisioned the uses of structures on wharves for maritime purposes, including the “streets and passage ways” on Commercial Wharf.  The legislation must be construed in favor of public trust rights according to rules of statutory construction, particularly where the Commonwealth received no consideration for the legislative grant other than the public benefits to navigation and maritime commerce.
  CWECA has not shown that parking for residential or other nonwater-dependent purposes benefits or improves Boston Harbor or enhances navigable waters for commerce.  See Trio Algarvio, 440 Mass. at 98. 
CWECA provided an extensive record of the history of Commercial Wharf, with an emphasis on parking and parked vehicles.  Importantly, there is no evidence to show that at the time of the legislative grant, there was any use of the RDA area related to the movement or storage of vehicles for residential or other nonwater-dependent use.  Indeed, there is no evidence to show that the Wharf historically had any nonwater-dependent uses.  The photographs show, from 1900 at least until 1950, the presence of rail cars as well as automobiles.  Lopez, Exs. F, H, I, J, L, N, O, and P.   There is no evidence as to whether the parking by automobiles is related only to water-dependent uses.   The shift towards the use of Commercial Wharf for residential uses appears to have occurred in the late 1950s, and the residents parked cars there.  Id. at Ex. X.  The lesson of Boston Waterfront, however, is that changes in use are not sanctioned as a new public purpose without explicit legislative authorization. See Boston Waterfront, 378 Mass. at 647-648, quoting Bradford v. McQuesten, 182 Mass. 80, 82 (1902) and 1850 Sen. Doc. No. 119, at 4 (public purpose was “to promote trade and commerce” not “for private benefit, not for public economical benefit, but strictly for the benefit of the harbors”).  A wharf may become “more profitable as a foundation for private condominiums and pleasure boats than as a facility serving public needs of commerce and trade,” but the maritime public purpose continues as an implied condition subsequent and is not modified by new nonwater-dependent uses.  Boston Waterfront at 648.   Thus, the Department reasonably determined that the use of the RDA area for residential or other nonwater-dependent uses is not implicit in the legislative grant and requires authorization to ensure that public interests in that tideland are preserved.  See  

310 CMR 9.05(1)(d).
   
CWECA’s reliance on Chapter 663 of the Acts of 1964 also is to no avail.  Chapter 663 authorized the Department of Public Works, the public entity with oversight over tidelands at that time, and the BRA to conduct certain urban renewal activities along the Atlantic Avenue and Commercial Street along Boston’s waterfront.   The language of Chapter 663 shows no intent to relinquish public trust rights or replace the original public purpose of Chapter 51 with a new public purpose.  See Robbins v. Department of Public Works, 355 Mass. 328, 331 (1969).  See also Mahajan v. Department of Environmental Protection, 464 Mass. 604, 616-617(2013)(prior public purpose doctrine applicable only where public land in fact devoted to one public use).  The public's interests in tidelands may only be extinguished when explicitly surrendered by the Legislature.  Moot, 448 Mass. at 347-348;  Moot v. Department of Environmental Protection, 456 Mass. 309 (2010) (involving landlocked tidelands); Trio Algarvio, 440 Mass. at 97;  Arno v. Commonwealth, 457 Mass. at 450. To extinguish the public's rights in tidelands, the legislature must be explicit concerning the land involved, acknowledge the interest surrendered, recognize the public use to which the land is put, and confirm a valid public purpose. See Opinion of the Justices, 383 Mass at 905.   Legislation not meeting this test does not extinguish public rights.  Absent such legislation, the licensing procedures at Chapter 91, § 18 provide the mechanism, administered by the Department through its regulations, for ensuring that the public's rights in tidelands are protected.
  
Not only does Chapter 663 not explicitly extinguish any public rights, it expressly states that it does not “affect or impair the powers and responsibilities of the department with respect to tidewaters within any portion of the area covered by such plan which is not subject to a license.” St. 1964, c. 663, § 5.  The Department correctly recognized the similarity of this text to similar language examined in another Department adjudication involving public trust rights at the Navy Yard, concluded by affirming those public rights.  Navy Yard Four, LP, Docket No. 2010-062.   Chapter 663 does not, as CWECA argued, replace the public purpose of maritime commerce with a new public purpose of residential development and accessory uses.
  Chapter 663 refers to an urban renewal plan but does not expressly establish a new public purpose.  See Robbins, 355 Mass. at 331.  Further, the express language related to state responsibility for tidelands indicated that the RDA area remains subject to Chapter 91 jurisdiction. See Arno, 457 Mass. at 457-458 (public rights not divested by legislature not stripped by land registration, Chapter 91 applies); see Navy Yard Four, LP.  
CWECA essentially argues that a new public purpose is implicit in Chapter 663, but under Boston Waterfront and the Department’s regulations, the public purpose must be inferred from the legislative grant.   The public purpose of supporting maritime commerce inferred from the context of the times of the original legislative grant continues absent an authorized change in use.   Any substantial changes in use or structures require a new license.  M.G.L. c. 91, § 18; see 310 CMR 9.03(2); 310 CMR 9.05(1)(c) and (d).   The licensing requirement ensures that structures or fill on private or Commonwealth tidelands are necessary to accommodate a water-dependent use, and structures on Commonwealth tidelands must serve a proper public purpose which provides a greater benefit than detriment to the rights of the public.  M.G.L. c. 91, §§ 14 and 18.
    

CWECA’s reliance on unrelated litigation involving private parties is also misplaced.  The Supreme Judicial Court in examining CWECA’s management of parking on Commercial Wharf made no finding related to public trust rights.  Commercial Wharf East Condominium Ass’n v. Waterfront Parking Corp., 407 Mass. 123 (1990).  The Court’s reference to a “delicate balance” as to the management of the parking area was a description of a portion of the Declaration of Covenants and Easements associated with the condominium master deed.  The opinion examined the issue raised, the allocation of private property rights between private parties, and did not examine public trust rights.  See Boston Waterfront, 378 Mass. at 649 (distinguishing private property rights and a “public resource such as Boston Harbor”).  Both the Declaration and the opinion are silent on public rights, but instead established the rights of private parties.  
CWECA also argued that the parking and access uses of the RDA area were governed by License No. 5775 that now applies to Boston Yacht Haven, because the water-dependent uses would be adversely affected if parking in the RDA area were eliminated. The Boston Yacht Haven, however, is a water-dependent use and its license governs water-dependent uses only, it neither authorizes nor denies authorization to nonwater-dependent uses.  Although the RDA area may appear on the plans, the license governs only property owned by Boston Boat Basin, not CWECA’s property.  Parking that supports the water-dependent marina may qualify as accessory to a water-dependent use, as opposed to parking for nonwater-dependent residential uses which cannot qualify as a water-dependent use. 310 CMR 9.12(2) and (3). But License No. 5775 contains no reference to parking within the RDA area as accessory to a water-dependent use or any other reference to the RDA area.  
Finally, CWECA’s arguments related to estoppel and spoliation also fail.  “Estoppel is not applied to government acts where to do so would frustrate a policy intended to protect the public interest.”  LaBarge v. Chief Administrative Justice of the Trial Court, 442 Mass. 462, 468 (1988).  “Generally, the doctrine of estoppel is not applied against the government in the exercise of its public duties, or against enforcement of a statute . . . . “  Id., citing Gamache v. Mayor of North Adams, 17 Mass. App. Ct. 291, 294 (1983).  CWECA argues that the doctrine may be applied against government except where it would negate legal protection of public interests, but surely Chapter 91 and the public trust doctrine protects public interests.  Moreover, CWECA’s estoppels claim fails on the merits. 

CWECA claims that the letter from John Hannon, an employee of the Department of Public Works responding to an inquiry from Commercial Wharf Properties as to whether certain work required approval indicates that the current uses conform to the legislative grant.  The December 7, 1976 letter to Mr. Hannon is limited to work to replace missing or damaged pilings under the legislative authorization.  CWECA’s Affidavit of Joel M. Reck, Esq., Ex. F.   Mr. Hannon’s December 16, 1976 reply is similarly limited to the proposed work, characterized as maintenance of an existing structure which does not require additional licensing.  Nothing in either letter suggests that a more comprehensive analysis of the uses of Commercial Wharf was taken into consideration.  Indeed, given the fact that the letter preceded the Boston Waterfront opinion, any views as to the expectations of various financial institutions involved with the property would be speculative and most likely not focused on the status of the public purpose expressed in the legislative grant.  Prior to Boston Waterfront, grants were considered to be equivalent to fee simple title without a continuing public purpose condition. 
CWECA’s spoliation claim is based upon the premise that the Department negligently or intentionally lost or destroyed records which it was responsible to retain for the public.  See Matter of Town of Brewster, Docket No. WET-2012-006, Recommended Final Decision (August 10, 2012), adopted by Final Decision (August 16, 2012) and cases cited therein.  The existence of additional records that the Department may have received or generated related to Commercial Wharf is entirely speculative.  Further, even if there were additional correspondence, it could not change the outcome as to the jurisdictional status of Commercial Wharf and the RDA area.  Only the legislature can extinguish public trust rights, and only under clearly defined circumstances that are not present here.  The Department may issue licenses but only under clearly defined procedures that do not include authorization through correspondence, as opposed to its licensing procedures.           
CONCLUSION


For all these reasons, I conclude that the  nonwater-dependent use of the RDA area on Commercial Wharf is subject to jurisdiction under Chapter 91 and 310 CMR 9.00.   Although Chapter 51 of the Acts of 1832 expressly authorized the construction of   “streets or passage ways” on Commercial Wharf, it does not authorize access and parking for nonwater-dependent uses.  Subsequent legislation authorizing redevelopment similarly does not authorize the nonwater-dependent use of the RDA area.  I recommend that the Department’s Commissioner sustain the Determination of Applicability finding that the nonwater-dependent use of the RDA area requires authorization by the Department.
_______________________








Pamela D. Harvey








Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be 
appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

� The parcel was identified as Commercial Wharf/Map 03030, Parcel 28300.





� As explained infra, water-dependent uses are activities that must be located on or near the water, as distinguished from nonwater-dependent uses. See 310 CMR 9.12(2).  





� An RDA may be filed by any person, and is not limited to the owner of the land.   The RDA is subject to notification of interested persons, including the land owner, and public notice and comment.  310 CMR 9.06.   





� An appeal was also filed but not pursued by Christopher P. Karlson, Trustee of KDC and DCK Realty Trusts, another abutter on Commercial Wharf.   Because this Petitioner has filed nothing since a Pre-hearing Statement, Docket No. 2012-009 is dismissed for failure to prosecute.   


 


� The continuance was granted based upon the potential for a resolution that might expedite the long-sought construction of the Harbor Walk along the south side of Commercial Wharf, thereby filling a missing link in perhaps the most prominent public amenity along Boston’s waterfront.  


� Chapter 91, § 1 defines tidelands to include present and former submerged lands and tidal flats lying below the mean high water mark.   Flowed tidelands are "present submerged lands and tidal flats which are subject to tidal action." 310 CMR 9.02.  Filled tidelands are "former submerged lands and tidal flats which are no longer subject to tidal action due to the presence of fill."  310 CMR 9.02.   A wharf may be constructed on pilings over the water (i.e., flowed tidelands) or of solid fill (i.e., filled tidelands), or both, as is the case with Commercial Wharf. 





� Chapter  91 was enacted in 1866.  Other agencies were authorized to issue licenses prior to delegation to the Department.  Prior to the passage of Chapter 91 and the issuance of licenses, the legislature authorized work in tidelands through legislative grants, such as the legislation related to Commercial Wharf.  Prior to amendments in 1983,  licenses issued pursuant to Chapter 91 primarily focused on the protection of navigation and the structural integrity of structures in waterways.





� The Court viewed a public purpose as consistent with the definition of public use, as “one the enjoyment and advantage of which are open to the public on equal terms.  The circumstances may be such that only a relatively small portion of the inhabitants may participate in the benefits, but the use or service must be of such nature that in essence it affects them as a community and not merely as individuals.” Boston Waterfront, 378 Mass. at 647-648, citing Opinion of the Justices, 297 Mass. 567, 571 (1937).  Boston Waterfront did not decide the question of whether the use of Lewis Wharf was a public use consistent with the purposes for which the land was granted.  Boston Waterfront, 378 Mass. at 649. 


  


� “Proper public purpose” is not defined in Chapter 91.





� The regulations contain provisions specifically related to structures, such as engineering and design standards, as well as provisions related to uses. See 310 CMR 9.37.





� 310 CMR 9.03(1) provides:


Written authorization in the form of a license, permit, or amendment thereto must be obtained from the Department before the commencement of one or more activities specified in 310 CMR 9.03(2) and (3) or 310 CMR 9.05 and located in one or more geographic areas specified in 310 CMR 9.04 unless the legislature has specifically exempted such activities from Department jurisdiction under M.G.L. c. 91.





�310 CMR 9.03(2) provides:


In accordance with M.G.L. c. 91, § 20, no person shall undertake any work authorized by the legislature and subject to M.G.L. c. 91 in accordance with 310 CMR 9.03(1), until said person has given written notice thereof to the Department, in the form of a license or permit application, and has submitted plans for such work which conform with the application requirements of 310 CMR 9.00.  The Department may alter such plans and impose conditions in the license or permit, which shall be consistent with the legislative authorization and issued in accordance with 310 CMR 9.31(4).  All work so authorized shall conform with the plans and conditions contained in said license or permit, and shall not commence until said license or permit has been issued. 


	. . . .





    310 CMR 9.31(4) in part provides:


. . . . [t]he Department shall issue a license or permit where the project comprises fill or structures that have been specifically authorized in a grant or other enactment of the legislature, provided that the Department may prescribe such alteration and conditions as it deems necessary to ensure the project conforms with:


		(a) any requirements contained in the legislative authorization; and


(b) the standards of 310 CMR 9.31 through 9.60 to the extent consistent with the legislative authorization. 


 


� Note that the inquiry into the public purpose at the time of a legislative grant should not suggest that outdated uses from the 1800s must continue.  The requirement to obtain a license means that a landowner must meet the test of a proper public purpose, which allows modern uses of the waterfront consistent with public trust rights.    


� The RDA did not seek a Determination as to the status of the structures within the RDA area, which appear to be limited to pavement, nor did the Department address the structures.  Accordingly, I have addressed only the current nonwater-dependent uses within the RDA area.  





� Tidelands regulated by Chapter 91 include Commonwealth tidelands and private tidelands.  Commonwealth tidelands are held in trust for the benefit of the public or held by another party by license or grant of the Commonwealth subject to an express or implied condition subsequent that they be used for a public purpose.  M.G.L. c. 91, §1.  Private tidelands are tidelands held by a private person subject to an easement of the public for the purposes of navigation, fishing, and fowling and of passing freely over and through the water.   Private tidelands presumptively are located landward of the historic low water mark and seaward of the historic high water mark.  310 CMR 9.02.   Although there are private tidelands landward of the RDA area, there is no dispute that the area subject to this appeal are not private tidelands, but instead are Commonwealth tidelands.  





� Boston Boat Basin referred exclusively to residential uses of CWECA’s granite building, but CWECA referred to offices located on the first floor.


   


� The RDA stated that there are 24 spaces; CWECA stated that there are 22 spaces.  The precise number of parking spaces is neither clear from the record nor material to the issue raised here.  CWECA did not dispute that there was nonwater-dependent parking within the RDA area but did assert that there was water-dependent use of the RDA area when patrons of water-dependent businesses, i.e., Boston Yacht Haven,  passed through or potentially parked within the RDA area.  The issue for adjudication was limited to nonwater-dependent uses generally, and did not require findings to quantify the extent of nonwater-dependent use and any water-dependent use of the RDA area.  It appears that all parking within the RDA area is private, and not open to the public. 


� Generally, a dockominium is an ownership arrangement similar to a condominium where one owns a boat slip with rights to use common areas of a marina, as opposed to a short-term lease of a boat slip.  


� The Department’s Determination did not address the question of whether any water-dependent uses within the RDA area require authorization, and no party addressed this question.  A license authorizing nonwater-dependent uses would presumably also address water-dependent uses.





�  Mass. R. Civ. P. 56(c) provides in relevant part that:





[t]he judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and responses to requests for admission[,] . . . together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. 


  


�  Mass. R. Civ. P. 56(e) provides in relevant part that:





[w]hen a motion for summary judgment is made and supported as provided in th[e] rule, an adverse party may not rest upon the mere allegations or denials of his pleading, but his response, by affidavits or as otherwise provided in th[e] rule, must set forth specific facts showing that there is a genuine issue for trial. If he does not so respond, summary judgment, if appropriate, shall be entered against him. 





� Chapter 51 of the Acts of 1832, Section 2 provides:


That said corporation be, and the same hereby is declared and made capable in law to have, hold and possess by fee simple, leasehold or otherwise, all, or any part of that certain real estate, situate in the said city of Boston . . .  and all rights, easements, privileges, and appurtenances thereto belonging: provided, the lawful owners of said property shall legally convey the same to said Commercial Wharf Company; and the said Commercial Wharf Company shall have the power to extend, build, and maintain such wharf or wharves of said company as they may deem expedient, into said harbor channel . . . and said company shall have and enjoy the right to lay vessels at the sides and ends of their said wharves, and receive dockage and wharfage therefor; also to grant, sell and alien, in fee simple, or otherwise convey their corporate property or any part thereof, within said described limits, and to lease, manage and improve, build, rebuild, pull down, or alter the same: also to remove, construct, erect, repair or alter, any buildings, wharf or wharves, docks, streets or passage ways within said limits, according to their will and pleasure, by such forms and conveyances and contracts as shall, by their by-laws, be provided . . . . 


(Emphasis added). 





�CWECA provided the definitions from the 1832 edition of Webster’s American Dictionary of “street” and “passage:” 





	STREET, n. [L., strewed or spread.  See Strew.]


Properly, a paved way or road; but in any usage, any way or road in a city, chiefly a main way, in distinction from a lane or alley.


Among the people of new England, any public highway.


	3.   Streets, plural, any public way, road or place.





	PASSAGE, n.


Road; way; avenue; a place where men or things may pass or be conveyed.


. . . 


 Entrance or exit. 


 �HYPERLINK "http://machaut.uchicago.edu/websters"�http://machaut.uchicago.edu/websters�.  


 


� 310 CMR 9.05(1), provides that unless expressly exempted by 310 CMR 9.05(3),  activities in tidelands require a license.  The provisions most relevant to CWECA’s arguments are:





(b) any existing or proposed use of any fill or structures not previously authorized, or for which a previous grant or license is not presently valid;


. . . .


(d) any change in use of fill or structures from that expressly authorized in a valid grant or change in use of fill or structures from that expressly authorized in a valid grant or license, or if no such use statement was included, from that reasonably determined by the Department to be implicit therein, whether such authorization was obtained prior to or after January 1, 1984.





CWECA did not argue that the activity was entitled to an explicit exemption pursuant to the regulatory provision identifying activities not requiring a license at 310 CMR 9.05(3).  





� CWECA cites Broude v. Mass. Bay Lines, Inc., Case No. 265538 (Mass. Land Ct., June 27, 2005), which involved the Urban Renewal Plan and subsequent use of the marina at India Wharf.


� Chapter 663, §5 states: “Nothing herein shall affect or impair the powers and responsibilities of the department with respect to tidewaters within any portion of the area covered by such plan which is not subject to a license granted as provided in section three.”


�Chapter 91 was amended after Boston Waterfront to require that the Department’s licenses specify allowed uses so that the uses are no longer inferred.  M.G.L. c. 91, § 18.   Although not directly relevant to this proceeding on a Determination of Applicability, I note that the Department’s 1990 regulations contain an amnesty provision which allowed certain unauthorized projects to obtain authorization under the standards of the 1978 regulations in effect prior to Boston Waterfront. 310 CMR 9.28(1) and (2). The amnesty provision expired in 1996.  Id.





� The Department’s task in authorizing activities on Commonwealth tidelands is to ensure that nonwater-dependent use projects promote public use and enjoyment fully commensurate with the propriety interests of the Commonwealth, so that private advantages of use are not primary but merely incidental to the achievement of public purposes.  310 CMR 9.53.  The regulations recognize that modern water-based activities, such as ferries, cruise ships, and community sailing centers have replaced the barks and the brigs of the mid-1800s.  See 310 CMR 9.53(2)(a). 


� In addition, the references to “streets and passage ways,” as defined at that time of the 1832 legislation, connote access but not storage – or parking - of vehicles, especially vehicles that do not support maritime commerce. 


 


�As stated in Wharf Nominee Trust, rules of statutory construction apply in interpreting tidelands authorization.  In concluding that the Lewis Wharf statute did not explicitly convey land, the court stated:





Following the long-established principle of statutory construction that in all grants, made by the government to individuals, of right, privileges, and franchises, the words are to be taken most strongly against the grantee . . .  





Boston Waterfront, 378 Mass. at, 639 (citations omitted).   Similarly, in a case involving the failure to record a license within one year for a wharf extension as required under St. 1872, c. 236, as to whether the license was "void" or merely "voidable," the court stated:





But in those cases no rights of the Commonwealth as to property held in trust for the people are concerned.  And in the instant case we think that the statute under which the license was granted, like statutes relating to grants by the public authority to private individuals, must be strictly construed in favor of the public against the licensee.


 


Tilton v. City of Haverhill, 311 Mass. 572, 579 (1942).   The construction of  the language of any statutory authorization must favor of public trust rights, mindful of the caveat in Boston Waterfront of the importance of the historical context.  Boston Waterfront, 378 Mass. at 640.


� Nothing in the Department’s regulations suggests that the nonwater-dependent use is entitled to an explicit exemption from licensing at 310 CMR 9.05(3).  Under the regulations, “residential facilities” are nonwater-dependent.  310 CMR 9.12(2)(f)5.  The Department is expressly prohibited from finding that “parking facilities” or “roads . . . for land-based vehicular movement other than those found to be water-dependent [i.e., industrial uses or infrastructure crossing facilities]” are water-dependent uses. 310 CMR 9.12(2)(f)3 and 8.  The Department’s regulations reflect its interpretation of the public purpose requirement.


�The provisions of 310 CMR 9.03(2) and 310 CMR 9.31(4) govern sites authorized by legislation.


   


� Broude, cited for context by CWECA, does not appear to support CWECA’s claim.  The Land Court recognized that the marina at India Wharf was located on submerged tidelands and that the purpose of the urban renewal statute was to establish a residential community on the waterfront, but “further legislative action would be required to change the public purpose for which it was enacted to another,” citing Boston Waterfront as holding that “a proposed transfer of submerged lands from one public use to another can only occur by subsequent legislative act that is explicit as to the change in use.”  Broude v. Mass. Bay Lines, Inc., Case No. 265538 (Mass. Land Ct., June 27, 2005).





� Exceptions related to landlocked tidelands are not relevant here.  





