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RECOMMENDED FINAL DECISION
INTRODUCTION

The Petitioner Boston Environmental Corporation has brought this appeal challenging the determination of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) that certain financial data that the Petitioner submitted to the Department in connection with its proposed project to cap and close the Cecil Smith Landfill, an inactive and unlined landfill in Dartmouth, Massachusetts, are not confidential trade secrets of the Petitioner within the meaning of the Department’s Confidentiality Regulations at 310 CMR 3.23, but rather, information subject to public disclosure (“the Department’s Determination”).  Petitioner’s Appeal Notice, at pp. 1-2.
  As part of its Landfill Closure Plan, the Petitioner provided the Department with an “Original Estimate” and a “Revised Estimate” (collectively “the Closure Estimates”) regarding the analysis, design, and implementation of the closure and post-closure corrective actions which were included in the Plan.  Petitioner’s Appeal Notice, at 
p. 1; Department’s Determination, at pp. 1-2.  The Petitioner requested that the Department treat all of the Closure Estimates information as confidential trade secrets exempt from public disclosure pursuant to 310 CMR 3.20, et seq.  Id.

In its Determination, the Department concluded that three cost components in the Closure Estimates satisfied the six of the criteria required by 310 CMR 3.23 for confidential trade secret protection, but that the remaining information in the Closure Estimates  did not constitute confidential trade secret information, and thus, was subject to public disclosure.  Petitioner’s Appeal Notice, at pp. 1-2; Determination, at pp. 2-7.  In this appeal, the Petitioner contends that the Department erred in concluding that the remaining information in the Closure Estimates does not constitute confidential trade secrets and requests that all of the Closures Estimates information be deemed confidential trade secrets under the regulation.  Petitioner’s Appeal Notice, at p. 2.  

The Town of Dartmouth (“Dartmouth”), which is not a party in the case but a Participant pursuant to 310 CMR 1.01(7)(e),
 takes issue with the Department’s Determination that some of the data that the Petitioner submitted to the Department constitutes confidential trade secrets exempt from public disclosure under 310 CMR 3.23, and requests that all of the information in the Closure Estimates be subject to public disclosure.  Pre-Screening/Pre-Hearing Conference Report and Order (February 7, 2014) (“Conf. Rept. & Order”), at pp. 3-5; Dartmouth’s Participant Memorandum, at pp. 2-5.
  According to Dartmouth, all of the data is subject to public disclosure because, in its view, the Department lacks legal authority to designate any of the data as trade secrets under 310 CMR 3.23.  Id.  Specifically, Dartmouth requests:

that [the Department’s regulations at] 310 CMR 3.00 be found to be inapplicable to records that are submitted to [the Department] in the context of the regulation of landfills [under 310 CMR 19.00, et seq., including 310 CMR 19.030(3)(b)],
 and that therefore all of the financial records that [the Petitioner] has submitted to [the Department] are neither confidential nor exempt from public disclosure.  Alternatively, [Dartmouth requests that the Department’s] determination should be vacated only to the extent that it partially precludes the public release of [the Petitioner’s] financial records.

Conf. Rept. & Order, at pp. 3-4; Dartmouth’s Participant Memorandum, at pp. 2-5.  


Currently pending are the Petitioner’s and the Department’s Cross-Motions for Summary Decision to resolve the following issues:
1.
Whether the Department has legal authority to exempt from public
disclosure records that it receives during the course of regulating landfills that the Department concludes constitute confidential trade secrets within the meaning of 310 CMR 3.23?

2.
If so, whether the Petitioner overcame the presumption set forth in 310
CMR 3.12 and specifically demonstrated that all of the information contained in the Closure Estimates meet the criteria for determining confidential trade secrets under 310 CMR 3.23?

a.
Did the Petitioner demonstrate that all of the information contained

in the Closure Estimates are confidential trade secrets within the

meaning of 310 CMR 3.23?

Conf. Rept. & Order, at p.  6.  

After reviewing the Department’s Determination, the Petitioner’s and the Department’s respective Summary Decision papers, and Dartmouth’s Participant Memorandum, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s Motion for Summary Decision because: (1) the Department has legal authority to exempt from public disclosure records that it receives during the course of regulating landfills that the Department determines constitute confidential trade secrets within the meaning of 310 CMR 3.23; and 
(2) based on the undisputed material facts, the Petitioner failed to demonstrate that all of the information contained in the Closure Estimates are confidential trade secrets within the meaning of 310 CMR 3.23.
DISCUSSION

I.
THE SUMMARY DECISION STANDARD
 “A motion for summary decision [under 310 CMR 1.01(11)(f)] is in essence a motion for summary judgment in an administrative appeal . . . designed to avoid needless adjudicatory hearings.”  In the Matter of Lowe’s Home Centers, Inc., OADR Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), at p. 6, 16 DEPR 115, 116 (2009), adopted as Final Decision (June 30, 2009), citing, Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980) (Outdoor Advertising Board’s summary decision regulations proper); In the Matter of SEMASS Partnership, OADR Docket No. 2012-015, Recommended Final Decision (June 18, 2013), 2013 MA ENV LEXIS 34, at 11-15, adopted as Final Decision (June 24, 2013), 2013 MA ENV LEXIS 37.  Summary Decision in favor of a party in the appeal is appropriate  “if the pleadings, depositions, answers to interrogatories, and admissions on file, together with [any] affidavits, . . . show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .”  310 CMR 1.01(11)(f).
“A party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law.”  SEMASS Partnership, 2013 MA ENV LEXIS 34, at 15.  If the moving party meets this burden, the opposing party “may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits.”  Id.  As discussed below, the Department has made the required demonstration for summary decision in its favor.

II.
THE DEPARTMENT IS ENTITLED TO SUMMARY DECISION.
A.
The Department Has Legal Authority to Exempt From Public
Disclosure Records That It Receives During The Course Of Regulating Landfills That The Department Determines Constitute Confidential Trade Secrets Within The Meaning Of 310 CMR 3.23.

1.
 OADR Is the Proper Forum to Resolve this Issue.

As discussed above, Dartmouth contends that the Department lacks legal authority to designate any records as trade secrets under 310 CMR 3.23 that it receives in regulating landfills pursuant to 310 CMR 19.00, et seq., including 310 CMR 19.030(3)(b), and consequently all information in the Petitioner’s Closure Estimates for the Cecil Smith Landfill Closure Project are neither confidential nor exempt from public disclosure.  Dartmouth’s Participant Memorandum, at pp. 2-5.  According to Dartmouth, the Department promulgated 310 CMR 19.030(3)(b) pursuant to the Department’s statutory authority to regulate landfills under G.L. c. 111, § 150A and its general regulatory authority under G.L. c. 21A, § 2(28).  Id., at p. 2.  Dartmouth contends that neither statute contains specific provisions governing the confidentiality of landfill operations documents or the authority of the Department to promulgate regulations creating such confidentiality.  Id.  In support of its position, Dartmouth cites other statutes governing the Department’s regulation of certain industries and environmental hazards which expressly contain confidential business record exemptions from the Massachusetts Public Records Law, G.L. c. 66, § 10, specifically G.L. c. 21, § 27(7) (dealing with water pollution); G.L. c. 21C, §§ 4, 12 (dealing with hazardous waste facilities); G.L. c. 21E, § 12 (dealing with hazardous waste sites); G.L. c. 211, § 20 (dealing with toxic users); and G.L. c. 111, § 142B (dealing with air pollution).  Id.  Dartmouth also contends that 310 CMR 3.01, from which 310 CMR 3.23 emanates, expressly cites to those statutes for the Department’s authority to categorize certain business records as confidential, but does not reference G.L. c. 111, § 150A or landfills in general.  Id.  


In response, both the Petitioner and the Department contend that this administrative appellate forum is not the proper forum for Dartmouth to challenge the Department’s promulgation of 310 CMR 19.030(3)(b), because in their view the challenge must be brought in the first instance in superior court through a declaratory judgment action.  Petitioner’s Principal Summary Decision Memorandum, at pp. 9-10; Department’s Summary Decision Memorandum, at p. 11.  In support of their position, they cite Royce v. Commissioner of Correction, 390 Mass. 425 (1983) and In the Matter of Pilot House Associates, Inc., Docket No. 96-061, Final Decision (July 11, 1996), 1996 MA ENV LEXIS 78.  I am not persuaded by the Petitioner’s and the Department’s position for the following reasons.  

First, I agree with Dartmouth that the Supreme Judicial Court’s (“SJC”) decision in Royce neither involved a party challenging an agency’s regulations in administrative appeal nor held that such a challenge must be brought in the first instance in court by way of a declaratory judgment action.  Dartmouth’s Participant Memorandum, at pp. 5-6.  As Dartmouth correctly noted in its Participant Memorandum, Royce involved a prison inmate seeking to enforce regulations of the Massachusetts Department of Correction (“DOC”) governing his transfer to a “departmental segregation unit” or “DSU.”  The SJC ruled that “the [inmate’s] claim of regulatory violation by the duration of his confinement [in DSU] not only stated a valid claim, but also [was] dispositive of the case.”  390 Mass. at 426.  In ruling as such, the Court stated that: 

[its] analysis [of the case began] with the recognition that courts permit prison administrators considerable discretion in the adoption and implementation of prison policies [but]. . . the limits of such discretion are established by the rules and regulations promulgated by [DOC].  Once an agency has seen fit to promulgate regulations, it must comply with those regulations. 

390 Mass. at 427 (emphasis supplied).  

Contrary to the Petitioner’s and the Department’s assertions, the sentence highlighted above from Royce is not a ruling that a challenge to an agency’s regulations cannot be brought in an administrative appeal.  Instead, it is a ruling made by a court, the SJC, in the context of directing DOC prison administrators to comply with the agency’s regulations when placing prison inmates in the DSU.  Nevertheless, the Department has taken the position in prior administrative appeals that the highlighted language from Royce means that a party cannot challenge an agency’s regulations in an administrative appeal.  The Department cites the Pilot administrative decision as supporting its interpretation of Royce.

  
Pilot involved an administrative appeal by an advocacy group challenging the Department’s issuance of a Waterways license to an applicant pursuant to G.L. c. 91 (“Chapter 91”).  1996 MA ENV LEXIS 78, at 1-2.  The Department sought dismissal of the appeal because the advocacy group had neither submitted comments nor had petitioned to intervene as a party during the Department’s review of the Chapter 91 License application in violation of the Department’s Chapter 91 Regulations.  Id.  The advocacy group opposed the motion, contending that those regulatory requirements violated Chapter 91 because the statute did not impose those requirements.  Id., at 2-3.  The Department, citing the highlighted language from Royce, countered that the advocacy group was precluded from challenging the Chapter 91 Regulations at issue in the administrative appeal.  Id. 


The Hearing Officer in Pilot agreed with the Department’s position, ruling that “an adjudicatory appeal is not the proper forum in which to challenge the facial validity of the waterways regulations” and that “the challenge . . . [had to] be brought in court” because “‘once an agency has seen fit to promulgate regulations, it must comply with those regulations.’”  Id., at p. 4.
  The Hearing Officer, however, did not stop there; she went on to adjudicate the validity of the Chapter 91 Regulations at issue by ruling that “[t]he waterways regulations implementing the right to an adjudicatory hearing identify the categories of aggrieved persons and describe the procedural mechanism by which the right of appeal is perfected,” and “[i]n doing this, the regulations do not appear to conflict with the language and intent of M.G.L. c. 91.”  Id., at 3-4.  Hence, Pilot offers, at best, a mixed message as to the ability of a party to challenge the Department’s regulations in an administrative appeal.    

I also do not find Royce and Pilot dispositive in this case because, as the recent SEMASS
Partnership case demonstrates, a challenge to an agency’s ability to regulate a particular subject matter is akin to a claim that the agency lacks jurisdiction or authority to regulate the subject matter.  The SJC has long held that “where [a] contention is [made] that [a State agency] is acting beyond its jurisdiction, the [agency] should have [the] opportunity to ascertain the facts and decide the question for itself.’”  Gill v. Board of Registration of Psychologists, 399 Mass. 724, 728 (1987), citing, Saint Luke’s Hospital v. Labor Relations Commission, 320 Mass. 467, 470 (1946).  This rule is consistent with the general requirement that a party should exhaust its administrative remedies before seeking judicial relief, and was recently followed in SEMASS Partnership, an administrative appeal of a Department issued Reclaimed Water Permit under the Massachusetts Clean Water Act (“MCWA”), G.L. c. 21, §§ 26-53 and the Reclaimed Water Regulations at 314 CMR 20.00, et seq..  

In SEMASS Partnership, the Reclaimed Water Permit authorized the private operator (“the Operator”) of a municipal solid waste combustion facility (“the Facility”) to reuse wastewater extracted from the recycling of Fats, Oils, and Grease (“FOG”) for the Facility’s air pollution control equipment.  SEMASS Partnership, 2013 MA ENV LEXIS 34, at 3-5, 27-41.  The FOG material was waste that the Facility was to receive from the local food industry (e.g. restaurants, food establishments, and cafeterias).  Id.  
Several parties, led by one of the Operator’s business competitors, challenged the Reclaimed Water Permit in an administrative appeal, contending that the Permit failed to comply with the Reclaimed Water Regulations and other environmental regulatory requirements.  Id.

Through a Motion to Dismiss seeking dismissal of the appeal for lack of subject matter jurisdiction pursuant to 310 CMR 1.01(11)(d)(1) and for failure to state a claim pursuant to 310 CMR 1.01(11)(d)(2), the Operator sought dismissal of the appeal for several reasons, including its contention that the Department lacked jurisdiction or authority under the MCWA and the Reclaimed Water Regulations to regulate the Operator’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s air pollution control equipment because reuse of the wastewater purportedly “neither [involved] a withdrawal from nor a discharge to waters of the Commonwealth,” which the MCWA was enacted to regulate.  Id.
  Relying on Gill, supra, and Saint Luke’s Hospital, supra, I rejected the Operator’s regulatory challenge on the merits, and my ruling was adopted by the Department’s Commissioner in his Final Decision, adjudicating the appeal and upholding the Reclaimed Water Permit.  SEMASS Partnership, 2013 MA ENV LEXIS 34, at 27-41; 2013 MA ENV LEXIS 77.

In sum, the issue of whether the Department had legal authority to promulgate 310 CMR 19.030(3)(b) is properly before this administrative appellate forum for resolution.  


2.
The Department Properly Promulgated 310 CMR 19.030(3)(b).
As for the merits of Dartmouth’s challenge of 310 CMR 19.030(3)(b), both the Petitioner and the Department contend that Dartmouth’s challenge is without merit because the regulation was properly promulgated by the Department.  Petitioner’s Principal Summary Decision Memorandum, at pp. 10-11; Department’s Summary Decision Memorandum, at pp. 11-12.  I agree with the Petitioner and the Department for the following reasons.

“Regulations properly adopted by an administrative agency stand on the same footing as statutes and all rational presumptions are to be made in favor of their validity.”  Greenleaf Fin. Co. v. Small Loans Regulatory Bd., 377 Mass. 282, 293 (1979).  “[The] regulations are not to be declared void unless their provisions cannot by any reasonable construction be interpreted in harmony with the legislative mandate.”  Quincy v. Massachusetts Water Resources Auth., 421 Mass. 463, 468 (1995), citing, Massachusetts Nurses Ass’n v. Board of Registration in Nursing, 18 Mass. App. Ct. 380, 389 n.19 (1984).  Additionally, “[a]n agency’s powers are shaped by its organic statute taken as a whole and need not necessarily be traced to specific words.”  Levy v. Board of Registration and Discipline in Medicine, 378 Mass. 519, 524 (1979). “Where an administrative agency is vested with broad authority to effectuate the purposes of an act the validity of a regulation promulgated thereunder will be sustained so long as it is reasonably related to the purposes of the enabling legislation.” Id. 
Here, contrary to Dartmouth’s assertions, G.L. c. 21A, § 2(28) and G.L. c. 111, § 150A confer broad statutory authority upon the Department to promulgate regulations governing its regulation of landfills, including the authority to designate records as trade secrets under 310 CMR 3.23 that it receives in regulating landfills.



a.
The Department Has Broad Regulatory Authority 
Under G.L. c. 21A, § 2(28).
Section 2(28) of G.L. c. 21A provides that Executive Office of Energy and Environmental Affairs (“EEA”) “and its appropriate departments,” including MassDEP, “shall carry out the state environmental policy and in so doing they shall . . . promulgate rules and regulations necessary to carry out their statutory responsibilities.”  There is no language in the statute specifically precluding or limiting the Department’s authority to promulgate regulations governing its regulation of landfills, including the authority to designate records as trade secrets under 310 CMR 3.23 that it receives in regulating landfills.  To read into the statute such precluding or limiting language as Dartmouth appears to request here would contravene long 
established principles in Massachusetts Courts that:

[w] SEQ CHAPTER \h \r 1here the means of fulfilling [a legal] obligation is within the discretion of a public agency, the courts normally have no right to tell that agency how to fulfill its obligation. . . . Only when . . . there is but one way in which that obligation may properly be fulfilled, is a judge warranted in telling a public agency precisely how it must fulfill its legal obligation.

Massachusetts Coalition for the Homeless v. Secretary of Health and Human Services, 422 Mass. 214, 222 (1996) (enabling acts for various State welfare and housing agencies confer discretion on the agencies with respect to their expenditure of homeless assistance funds); see also  LGG v. Department of Social Services, 429 Mass. 1008, 1009 (1999) (mandamus action to compel Department of Social Services’ filing of care and protection petition barred because filing was discretionary not mandatory); Lutheran Service Association of New England v. Metropolitan District Commission, 397 Mass. 341, 344 (1986) (mandamus action to compel Commonwealth’s purchase or acquisition of land by eminent domain barred); Channel Fish Co. v. Boston Fish Market Corp., 359 Mass. 185, 187 (1971) (mandamus action to compel Massachusetts Port Authority’s eviction of tenant barred).    
   

b.
The Department Has Broad Regulatory Authority Under
G.L. c. 111, § 150A and 310 CMR 19.00.
Landfills in the Commonwealth are governed by G.L. c. 111, § 150A.  The statute prohibits any party from operating a landfill without prior approval from the local Board of Health and in accordance with the Department’s regulations.  G.L. c. 111, § 150A.  Under the statute, “[a]ny person desiring to maintain or operate a site for a new [landfill] or the expansion of an existing facility shall submit an application for a site assignment to the local board of health and simultaneously provide copies to [the Department] and the [Massachusetts] 
department of public health . . . .”  Id.  The statute also provides that:

[n]o [landfill] shall be established, constructed, expanded, maintained, operated, or devoted to any past closure as defined by regulation, unless detailed operating plans, specifications, a public health report, if any, and necessary environmental reports have been submitted to [the Department] and [the Department] has granted a permit for the facility . . .

Id.  

The statute also authorizes the Department to adopt rules and regulations governing landfills, and to issue orders to enforce the statute.  G.L c. 111, § 150A.  As is the case with G.L. c. 21A, § 2(28) as discussed above, there is no language in G.L c. 111, § 150A specifically precluding or limiting the Department’s authority to promulgate regulations governing its regulation of landfills, including the authority to designate records as trade secrets under 310 CMR 3.23 that it receives in regulating landfills.  Hence, it is inappropriate to read such limitations into the statute.  Massachusetts Coalition for the Homeless, supra.    

In accordance with its statutory authority under G.L c. 111, § 150A, the Department has

promulgated regulations at 310 CMR 19.00 that are “intended to protect public health, safety and the environment[,]” 310 CMR 19.002, and prohibit a party from “establish[ing], construct[ing], operat[ing] or maintain[ing] a dumping ground
 or operat[ing] or maintain[ing] a landfill in Massachusetts in such manner as to constitute an open dump.”  310 CMR 19.014(1).  The regulations also prohibit any party from constructing, operating, or maintaining a facility to store, process, transfer, treat, or dispose of solid waste unless the party has obtained a valid site assignment in accordance with 310 CMR 16.00, and a solid waste facility permit (“permit”) in 
accordance with 310 CMR 19.000.  310 CMR 19.020(1)(b).  Under 310 CMR 19.030(1):

[a]ny person intending to construct, operate or maintain a solid waste management facility shall file an application for a permit. Applications shall consist, at minimum, of the plans, descriptions, reports and other information required in 310 CMR 19.030(3). 

The provisions of 310 CMR 19.030(3)(b), in turn, provide that:

[a]ny information submitted pursuant to 310 CMR 19.000 may be claimed as confidential by the applicant in accordance with the provisions of 310 CMR 3.00: Access to and Confidentiality of Department Records and Files, except information regarding the name and address of the permittee and data related to the potential impact of the proposed activity on public health, safety and the environment.  (Italics in original)
The Department’s Confidentiality Regulations at 310 CMR 3.00, et seq., which are incorporated by reference in 310 CMR 19.030(3)(b), “are intended to assure that public access to and, to the extent authorized or required by law, the confidentiality of records and files obtained or made by the Department are in conformity with . . . [the Massachusetts Public Records Law,] M.G.L. c. 66, § 10[,] . . . and all other applicable statutes and regulations.”  310 CMR 3.01; In the Matter of New Ventures, LLC, Docket No. 2002-076, Final Decision (December 12, 2003), 2003 MA ENV LEXIS 63 (Department’s “Regulations [at 310 CMR 3.00] for Access to and Confidentiality of Department Records and Files, promulgated pursuant to the Public records Law, G.L. c. 66, § 10”).

G.L. c. 66, § 10 governs the public inspection and copying of all public records held by Commonwealth agencies, including the Department.  The statute provides in relevant part that:

[e]very person having custody of any public record, as defined in

[G.L. c. 4, § 7(26)], shall, at reasonable times and without unreasonable delay, permit it, or any segregable portion of a record which is an independent public

record, to be inspected and examined by any person, under his supervision, and 
shall furnish one copy thereof upon payment of a reasonable fee. . . . 

G.L. c. 66, § 10(a).

In turn, G.L. c. 4, § 7(26) defines public records as:

all books, papers, maps, photographs, recorded tapes, financial statements, statistical tabulations, or other documentary materials or data, regardless of physical form or characteristics, made or received by any officer or employee of any agency, executive office, department, board, commission, bureau, division or authority of the commonwealth, or of any political subdivision thereof, or of any authority established by the [Massachusetts Legislature] to serve a public purpose, or any person, corporation, association, partnership or other legal entity which receives or expends public funds for the payment or administration of pensions for any current or former employees of the commonwealth or any political subdivision as defined in [G.L. c. 32, § 1] . . . .”

However, G.L. c. 4, § 7(26) exempts from the definition of “public records” certain categories of documents or materials, including:

(a) [documents or materials] specifically or by necessary implication exempted from disclosure by statute; . . . [and]

(g) trade secrets or commercial or financial information voluntarily provided to an agency for use in developing governmental policy and upon a promise of confidentiality; but . . . not . . . information submitted as required by law or as a condition of receiving a governmental contract or other benefit . . . .

G.L. c. 4, § 7(26)(a), (g).

It is well settled that trade secrets are property interests protected by the due process clause of the Fourteenth Amendment to the U.S. Constitution and Art. 10 of the Declaration of Rights of the Massachusetts Constitution, and, accordingly, State agencies such as the Department must have procedures in place to safeguard those interests.
  General Chemical Corporation v. Department of Environmental Quality Engineering, 19 Mass. App. Ct. 287, 290-91 (1985) (due process provisions of U.S. and Massachusetts Constitutions require Department to conduct adjudicatory proceeding under G.L. c. 30A to adjudicate trade secret determinations).   Massachusetts common law governing contracts and torts, various statutes of the Commonwealth, and court litigation rules have also long protected a person’s property interests in trade secrets.  Id., at 291.
  Given the constitutional, common law, and statutory protections that have been accorded to trade secrets, it was reasonable, therefore, for the Department to promulgate 310 CMR 19.030(3)(b) to protect trade secret information it receives from parties during the course of regulating landfills.        
The provisions of 310 CMR 3.05, which are incorporated by reference in 310 CMR 19.030(3)(b), define a “trade secret” as:

anything tangible which constitutes, represents, evidences or records a secret scientific, technical, merchandising, production, manufacturing, or management information, design, process, procedure, formula, invention, method or improvement. . . .

Also included in the definition is “anything which is a trade secret pursuant to M.G.L. c. 266, 
§ 30(4),”
 but does not include: “(1) anything which is ‘personal data’ pursuant to M.G.L. 
c. 66A, § 1[;] . . . (2) anything which is ‘criminal offender record information’ pursuant to M.G.L. c. 6, § 167[;] . . . (3) anything which is ‘evaluative information’ pursuant to M.G.L. c. 6, § 167[;] . . . [and] (4) anything which is ‘intelligence information’ pursuant to M.G.L. c. 6, 
§ 167 . . . .”  310 CMR 3.05.


For trade secret purposes, under 310 CMR 3.12, all documents the Department receives

are presumed to be public records unless the party claiming trade secret protection makes “a specific showing [based on the six criteria in 310 CMR 3.23] . . . that the records in question are trade secrets, or are otherwise exempt from disclosure.”  310 CMR 3.23 provides that “[i]n determining whether a record is a trade secret, the Department shall apply the following criteria”:

 (1) The extent to which the trade secret is known by persons other than the 
person submitting the record in question. 
(2) The extent to which the trade secret is known by employees of the person submitting the record in question, and others involved in that person's business. 

(3) The extent to which measures are taken by the person submitting the record in question to guard the secrecy of the trade secret. 

(4) The value of the trade secret to the person submitting the record in question and to that person's competitors. 

(5) The amount of effort in developing the trade secret. 

(6) The ease or difficulty with which the information could be properly acquired or duplicated by others.
 
As discussed below, the Petitioner failed to demonstrate that all of the information in the Closure Estimates are trade secrets under 310 CMR 3.23.  Consequently, the Department is entitled to summary decision upholding its Determination that only three components of the Petitioner’s information are entitled to trade secret protection.

B.
Based on the Undisputed Material Facts and as a Matter of Law,
the Petitioner Failed to Demonstrate that All of the Information in the Closure Estimates Are Confidential Trade Secrets Under 310 CMR 3.23.

1.
Undisputed Material Facts
In support of their cross-motions for summary decision, the Petitioner and the Department filed affidavits from two individuals.  The Petitioner submitted the affidavit of its President, David Howe (“Mr. Howe’s Affidavit”), and the Department submitted the affidavit of Philip Weinberg, the Regional Director of the Department’s Southeast Regional Office in Lakeville, Massachusetts, which has jurisdiction over the Cecil Smith Landfill (“Mr. Weinberg’s Affidavit”).  Both Mr. Howe and Mr. Weinberg have personal knowledge of the Petitioner’s proposed Closure Project for the Cecil Smith Landfill and the Closure Estimates that the Petitioner submitted for the Project.  Mr. Howe’s Affidavit, ¶¶ 1-2; Mr. Weinberg’s Affidavit, 
¶¶ 1-2.  Based upon my review of their affidavits and the Department’s Determination, the following material facts are undisputed.
Since 2001, the Petitioner has “provide[d] services in landfill capping and closure, landfill operation, environmental remediation, and materials transportation and disposal.”  Mr. Howe’s Affidavit, ¶ 2.  The Petitioner is affiliated with J. Derenzo Corporation (“JDC”), a company that has been providing site work and excavation services in Massachusetts since 1949.  Mr. Howe’s Affidavit, ¶ 3.  

The Petitioner and its personnel have decades of experience in operating soil and solid
waste landfills throughout New England.  Mr. Howe’s Affidavit, ¶ 4.  The Petitioner has operated a number of disposal and handling facilities in Massachusetts, including the Haverhill Landfill in Haverhill, and the Blue Hills Cemetery facility in Braintree.  Id.  The Haverhill Landfill is authorized by permit to accept approximately 500,000 tons of soils suitable for reuse at unlined landfills in accordance with Department Policy 97-001, which “provides guidance to the regulated community about the Department[’s] requirements, standards, and approvals for testing, tracking, transport, and reuse or disposal of contaminated soil at Massachusetts permitted landfills.”  http://www.mass.gov/eea/docs/dep/recycle/laws/bwp97001.pdf; Mr. Howe’s Affidavit, ¶ 5.  At the Blue Hills Cemetery facility, the Petitioner is engaged in a two-phase project that includes the placement of approximately 1.8 million cubic yards of soils and construction of roadways, retaining walls, and other improvements.  Mr. Howe’s Affidavit, ¶ 6.
In this case, the Petitioner’s proposed project to cap and close the Cecil Smith Landfill arises out of a previous administrative enforcement action that the Department took against the Landfill site owner, Mary Robinson (“the Landowner”) that requires the Landowner to cap and close the Landfill.  Department’s Determination, at p. 1; Mr. Howe’s Affidavit, ¶ 12.  The Landowner entered into an agreement with the Petitioner to conduct the closure and post-closure activities to bring the Landfill into compliance with the Department’s regulations at 310 CMR 19.00 and applicable policies, including the Department's 1997 Landfill Technical Guidance Manual, and the Department’s 2001 Revised Guidelines for Determining Closure Activities at Inactive Unlined Landfill Sites.  Id.

The project includes the construction of a conventional landfill cover.  Mr. Howe’s Affidavit, ¶ 13.  Tested, regulatory compliant material will be shipped to the site to grade and shape the Landfill to establish appropriate grade and elevation for final closure, over which the Petitioner will install a geosynthetic membrane and then deposit final cover soils.  Id.  The scope of work for the final landfill closure construction includes the following:

(1)
installation of temporary erosion control devices adjacent to Bordering
Vegetated Wetlands (“BVW”) and proposed work areas including staked haybales and silt fence along with staked silt socks where appropriate;
(2)
entrance road improvements to establish suitable access to and egress
from the Landfill site;  

(3)
installation of project infrastructure facilities such as a truck scale, office
trailer and truck wheel wash station along the entrance road;

(4)
construction of the entrance road with an anti-tracking pad to prevent
sediment from being tracked from the site to adjacent roadways;
(5)
replacement of an existing concrete culvert situated within the perennial
stream located at the northerly landfill entrance in order to widen the entrance to accommodate truck traffic;
(6)
excavation and consolidation of buried waste from within adjacent BVW
and around the perimeter of the Landfill to establish a defined edge for limit of cap construction;
(7)
completion of initial site preparation construction activities that include
the formation of an earthen perimeter containment berm to control stormwater runoff, construction of a stormwater detention basin at the northwesterly corner of the Landfill, and Landfill surface grading and preparation activities;
(8)
restoration of adjacent wetland areas that will be disturbed during the
buried waste excavation activities;
(9)
acceptance and placement of approved grading and shaping materials in
order to establish appropriate grades and elevations in preparation for final cap construction;
(10)
phased installation of final cover system materials within portions of the
Landfill that have achieved final grade and elevation over the duration of the Project; and
(11)
construction of final stormwater management system controls on and
adjacent to the Landfill.
Mr. Howe’s Affidavit, ¶ 14.

On December 17, 2012, the Petitioner submitted a Closure Plan to the Department for the Cecil Smith Landfill.  Mr. Weinberg’s Affidavit, ¶ 3.  The Closure Plan included the Petitioner’s Original Estimate.  Department’s Determination, at p. 1.  On June 14, 2013, the Petitioner submitted the Revised Estimate during the course of the Department’s review of the Plan.  Id.  The Revised Estimate superseded the Original Estimate.  Id., at p. 3.  

The Closure Estimates discussed the Petitioner’s analysis, design, and implementation of its proposed closure and post-closure corrective actions for the Landfill.  Mr. Weinberg’s Affidavit, ¶ 3.  The Closure Estimates are comprised of 70 separate elements organized into nine categories that list expenses and revenue projections for all activities, equipment and materials associated with the closure of the Landfill.  Department’s Determination, at p. 2; Mr. Weinberg’s Affidavit, ¶ 4.  

The Petitioner requested that the Department treat all of the information in the Closure
Estimates as the Petitioner’s confidential trade secrets exempt from public disclosure pursuant to 310 CMR 3.23 because, in its view, the information “constitute[s] [the Petitioner’s] strategy map for its landfill closure operations, including conversion rates used by [the Petitioner], density factors, estimated production rates, unit costs, estimated cost of particular elements of the operation based on years of experience, and forecasted revenue generation and pricing.”  Mr. Howe’s Affidavit, ¶ 19; Mr. Weinberg’s Affidavit, ¶ 3.  In support of its request, the Petitioner contends that it “has expended hundreds of hours developing data and information to be used in the formulation of the [Closure Estimates] . . . and has [spent almost $1 million] performing or funding the following tasks in connection with the preparation of the [Closure Estimates]”: 
(1) historical investigation of the Landfill; (2) surveying the site; (3) conducting test pits and analysis; (4) performing environmental sampling and analysis; (5) conducting a wetlands survey; (6) engineering a proposed closure of the Landfill in accordance with 310 CMR 19.00; 
(7) conducting market research and financial feasibility analysis; (8) analyzing the legal 
feasibility of the project; and (9) performing public outreach to residents and public officials.  Mr. Howe’s Affidavit, ¶ 18.  The Petitioner also contends that the information it obtained in performing these activities was essential to evaluate the feasibility of the project, to calculate risk, and to develop a viable business plan and related financial data, and that public disclosure of any of this information will undermine any competitive advantages that the Petitioner has developed during its business existence.  Id., ¶¶ 18-20.  The Petitioner also contends that “[i]t would be extremely difficult for others to acquire or duplicate the information contained in the [Closure Estimates].”  Id., ¶ 21.  

2.
The Department Properly Determined that Only a Portion of the
Petitioner’s Closure Estimates for the Landfill Closure Project Are Confidential Trade Secrets Pursuant to 310 CMR 3.23.
In requesting that all of information contained in the Closure Estimates be treated as its trade secrets pursuant to 310 CMR 3.23, the Petitioner did not provide the Department with specific information or grounds to support a claim for confidentiality of each element in the Closure Estimates.  Department’s Determination, at p. 2; Mr. Weinberg’s Affidavit, ¶ 4.  Notwithstanding this lack of specificity, the Department, utilizing the criteria in 310 CMR 3.23 determined that three cost components in the Closure Estimates: (1) financing costs, (2) daily labor rates, and (3) the post-closure monitoring and maintenance accrual fee to the property owner, satisfied all six criteria set forth in 310 CMR 3.23 for trade secret protection.  Department’s Determination, at pp. 3, 5-6; Mr. Weinberg’s Affidavit, ¶ 6.  I agree with the Department’s Determination for the following reasons that were set forth in the Determination.
First, the Petitioner satisfied the first three criteria of 310 CMR 3.23(1), (2), and (3) with respect to all three cost components as a result of having implemented a series of internal management and information technology controls that significantly limited access to and distribution of these Closure Estimates components to a small number of essential employees and agents.  Department’s Determination, at p. 3.  Additionally, those persons who had access to the document executed confidentiality and non-disclosure agreements.  Id.; 310 CMR 3.23(3).

Second, the Petitioner’s financing costs list the costs incurred by the Petitioner to finance the Landfill Closure Project, which is management information that the Petitioner’s competitors or a financial institution could use to evaluate the Petitioner’s overall financial condition.  Department’s Determination, at p. 5; 310 CMR 3.23(4).  Public knowledge of that information has the reasonable potential to negatively impact the Petitioner’s competitive position regarding other projects.  Id.

Third, the Petitioner’s daily labor rates are for the following employees on the Landfill Closure Project: laborers, a foreman, operator, and project manager.  Department’s Determination, at pp. 5-6.  The internal pay scale of the Petitioner’s work force is management information that can be used by its potential competitors to its competitive disadvantage in projects where the cost competition is a significant factor, to potentially hire away the Petitioner’s employees.  Id.; 310 CMR 3.23(4).  
Fourth, the Petitioner’s post-closure monitoring and maintenance accrual fee to the property owner represents the amount of money that the Petitioner will pay to the owner for the latter to assume financial responsibility for post-closure monitoring and maintenance of the Landfill.  Department’s Determination, at p. 6.  The amount of the fee exceeded the Petitioner’s estimated cost to perform the monitoring and maintenance activities over the 30-year period required by the Department’s regulations.  Id.  The public disclosure of the amount of money that the Petitioner has indicated it will pay to the property owner could allow one of the Petitioner’s potential competitors to offer the owner a greater sum to induce the detrimental alteration or termination of the owner’s existing agreement with the Petitioner.  Id.; 310 CMR 3.23(4).    


Lastly, contrary to Dartmouth’s assertions at pp. 6-7 of its Participant Memorandum, the Petitioner did not waive any trade secret protection for any of the financial data discussed above when the Petitioner’s representatives met with Dartmouth’s environmental consultant, a Licensed Site Professional (“LSP”), at a June 21, 2013 meeting convened by the Department to discuss the Petitioner’s Landfill Closure Plan.  The Department convened the meeting in response to Dartmouth’s repeated requests to review financial information about the Plan so that it could purportedly evaluate the Plan.  Department’s Determination, at p. 3.  At the meeting, Dartmouth’s LSP was permitted to review the content of the Revised Estimate, but was not permitted to retain a copy of the document.  Id.  Dartmouth’s LSP was not permitted to review the Petitioner’s Original Estimate, nor were any other Town representatives.  Id.  

Citing the SJC’s decision in USM Corp. v. Marson Fastener Corp., 379 Mass. 90 (1979), Dartmouth contends that the Petitioner waived any trade secret protection for the information contained in the Closure Estimates because although Dartmouth’s LSP “was not permitted to retain a copy [of the Revised Estimate], she concurrently was not required to sign a non-disclosure agreement.”  Dartmouth’s Participant Memorandum, at p. 6.  Dartmouth’s claim is without merit.

In USM Corp., the SJC did not rule that the lack of a written non-disclosure agreement, by itself, results in the waiver of trade secret protection.  Instead, the Court ruled that the lack of such an agreement is one of five “relevant factors” to consider in determining whether the 
possessor of the purported trade secret took “reasonable precautions” to prevent its disclosure.  379 Mass. at 97-99.  The other four factors are: 

(1) 
the nature and extent of security precautions taken by the possessor to
prevent acquisition of the information by unauthorized third parties; 
(2) 
the circumstances under which the information was disclosed to any
employee to the extent that they give rise to a reasonable inference that further disclosure, without the consent of the possessor, is prohibited; 

(3) 
the degree to which the information has been placed in the public domain
or rendered readily ascertainable by the third parties; and

(4) 
the conduct of the party seeking the information.

 Id., at 98-99.  Utilizing these five relevant factors, I conclude that the Petitioner did not waive any trade secret protection for any of the financial data in the Closure Estimates when the Petitioner’s representatives met with Dartmouth’s LSP for the following reasons.    

First, undisputedly, Dartmouth’s LSP did not sign a non-disclosure agreement prior to reviewing the Revised Estimate, but the lack of such an agreement did not result in the Petitioner’s waiver of any trade secret protection because the Petitioner took the alternative action to preserve the trade secret status of information in the Revised Estimate by allowing Dartmouth’s LSP only to review the Revised Estimate at the meeting, but not allowing her to retain a copy of the document.  Department’s Determination, at p. 3.  In addition, neither Dartmouth’s LSP nor any other Town representatives were ever permitted to review the Original Estimate.  Id.  Finally, it must be emphasized that the Dartmouth’s LSP’s review of the Revised Estimate took place within the context of a meeting that that the Department convened for the benefit of Dartmouth, which was seeking financial information to evaluate the Petitioner’s Landfill Closure Plan due to the municipality’s public interest concerns.  Id.  I agree with the Department’s position that “it would contravene sound public policy if the limited disclosure accommodation to the Town made to serve its public interest in evaluating the Project was the basis upon which the document would become available to [the Petitioner’s] competitors; the key private interest the trade secret exemption is intended to protect.”  Id.

3.
The Department Properly Determined that the Remaining Information in the Petitioner’s Closure Estimates for the Landfill Closure Project Are Not Confidential Trade Secrets Pursuant to 

310 CMR 3.23.
Utilizing the criteria in 310 CMR 3.23, the Department also properly determined that the
remaining information in the Petitioners’ Closure Estimates regarding: (1) site preparation, 
(2) wetlands restoration, (3) site assessment, (4) importation of grading/shaping material, 
(5) landfill cap-design elements, and (6) post-closure monitoring/maintenance was not entitled to trade secret protection because this information was already in the public domain, and the Petitioner had failed to demonstrate with particularity that disclosure of this information would result in competitive harm to the Petitioner.  Department’s Determination, at pp. 3-5; Mr. Weinberg’s Affidavit, ¶ 7.  The Department’s Determination regarding this information was proper for the following reasons.

A party claiming trade secret protection over documents must demonstrate that disclosure of the documents “is likely to . . . cause substantial harm to the competitive position of the person from whom the information was obtained.”  CNA Financial Corp. v. Donovan, 830 F.2d 1132, 1152 (D.C. Cir. 1987), citing, National Parks & Conservation Association v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974).  Demonstration by a party claiming trade secret protection requires both a showing of actual competition and likelihood of substantial competitive injury.  Gulf & W. Indus. v. United States, 615 F.2d 527, 530 (D.C. Cir. 1979).  Conclusory and generalized assertions of substantial competitive harm do not sustain the burden of proof for trade secret protection.  Trifid Corp. v. Natl. Imagery and Mapping Agency, 10 F.Supp. 2d 1087, 1097-99 (E.D. Missouri 1998).  Also, “if the information is freely . . . available from other sources . . . it can hardly be called confidential and agency disclosure is unlikely to cause competitive harm to the submitter.”  Worthington Compressors v. Costle, 662 F.2d 45, 51 (D.C. Cir. 1981).  


Here, the Department’s determination that the remaining information in the Closure Estimates is not entitled to trade secret protection under 310 CMR 3.23 is supported by the following documents that the Petitioner prepared and are in the public domain in connection with its proposed Landfill Closure Plan:


(1)
the Petitioner’s Closure Proposal, which contains a significant amount of
detailed project information, including types and volumes of material proposed to be placed at the Landfill, daily tonnage rates and trucks per day; 
(2) 
slides that the Petitioner presented at the first public information meeting
on its proposed Landfill Closure Plan, including maps depicting proposed wetland restoration, site preparation grading and erosion control plans, and a schematic of final cover system components; 
(3) 
an Environmental Notification Form that the Petitioner submitted in
accordance with the Massachusetts Environmental Policy Act (“MEPA”),
 which included descriptive details on the scope and sequence of final closure activities, wetlands delineation, site preparation, and stormwater controls; and 
(4)
the Petitioner’s Financial Summary presented at the third public meeting
that included monetary amounts representing estimated revenue and closure costs, including engineering and assessment, site preparation, engineering closure reports, financial assurance mechanism and financing, costs to cap the Landfill, post-closure monitoring, long-term financial assurance mechanism, daily operation, mitigation and potential net profit.
Department’s Determination, at pp. 3-4; Mr. Weinberg’s Affidavit, ¶ 8.  All of these materials set out in great detail the activities that the Petitioner proposes to implement and were submitted in the normal course of the review and public comment process required by 310 CMR 19.00 and MEPA for its proposed Landfill Closure Plan.  Department’s Determination, at pp. 4-5; Mr. Weinberg’s Affidavit, ¶ 9.  The detailed information in these publicly available documents, in particular those relating to grading and shaping material density factors, daily delivery and tonnage rates, total available capacity, and total revenue and profit, all provide substantial insight into the Petitioner’s overall cost and pricing strategies, and consequently, its assertion that this information “would be extremely difficult for others to acquire or duplicate” rings hollow.  Id.; Worthington Compressor, supra, 662 F.2d at 51.

As for the Petitioner’s contention that its great expenditure of labor and capital to prepare the Closure Estimates justifies treating all of the information contained in the Closure Estimates as trade secrets under 310 CMR 3.23,
 that claim fails because the labor and capital it expended was primarily for work it performed to prepare public documents and to participate in the public process relating to its proposed Landfill Closure Plan as described above.  Department’s Determination, at pp. 4-5; Mr. Weinberg’s Affidavit, ¶ 10; Worthington Compressor, supra, 662 F.2d at 51.  Given the extensive amount of information in the public domain and the regulatory presumption in favor of disclosure under 310 CMR 3.12, the Department properly concluded that the limited amount of any additional effort to generate the Closure Estimates was not sufficient 
to support withholding the Closure Estimates in their entirety.  Id.
 The Petitioner’s assertions that its “competitors have demonstrated interest in the [Landfill] closure project and would benefit significantly from disclosure of the information in the [Closure] Estimate[s]” and that it would suffer “substantial competitive injury” if the information is disclosed,
 also fail because they are based on the Petitioner’s speculation rather than any admissible, probative evidence.  310 CMR 1.01(11)(f) (affidavits supporting or opposing summary decision motions “shall set forth such facts as would be admissible in evidence in Massachusetts courts”); CNA, supra, 830 F.2d at 1152; Morton, supra, 498 F.2d at 770; Gulf & W. Indus., supra, 615 F.2d at 530;  Trifid Corp., supra, 10 F.Supp. 2d at 1097-99 (plaintiff failed to submit any “concrete or detailed explanation as to how a competitor might utilize unit price information in a manner which was likely to result in substantial competitive harm” to plaintiff).  This is the case because, in support of its assertions, the Petitioner contends only that there is a potential closure project at an unlined landfill in a nearby town that would “likely compete” with the Petitioner’s proposed Closure project for the Cecil Smith Landfill.  Department’s Determination, at pp. 4-5; Mr. Howe’s Affidavit, ¶ 20.  The Petitioner, however, has failed to explain how disclosure of the remaining information in the Closure Estimates would cause or significantly contribute to harm the Petitioner’s business interests, especially where the detailed information contained in the publicly available documents discussed above relating to grading and shaping material density factors, daily delivery and tonnage rates, total available capacity, and total revenue and profit all provide substantial insight into the means and methods of the Petitioner’s overall strategy to close and cap the Landfill, as well as the estimated major cost components and revenue.  Department’s Determination, at pp. 4-5; Mr. Weinberg’s Affidavit, ¶ 11.  
Moreover, as discussed above, the Department accorded trade secret protection under 310 CMR 3.23 to the Petitioner’s labor rates in the Closure Estimates, which prevents a potential competitor from calculating the number of labor hours the Petitioner estimated it would take to conduct a closure-related task.  Id.  The Closure Estimates document that the Petitioner intends to be wholly compensated by revenues from fees it will receive for accepting grading and shaping material, not from funds contributed by the Landowner.  Id.  Additionally, the Petitioner has failed to present any supporting information as to why the Landowner would choose among competing contractors based on their respective cost estimates where, in this case, the Landowner is not paying these costs.  Id.  The Petitioner has also failed to provide any information to support a finding that disclosure of all of the information in the Closure Estimates would have a significant effect on whether the closure project in a nearby town will proceed or whether that project’s presence in the area would adversely impact the economics of the Petitioner’s proposed Landfill Closure Project.  Id.  The Petitioner’s contention is that if another closure project in a nearby town went forward using the same grading and shaping materials as those which the Petitioner proposes to use at the Landfill, the increase in supply of grading and shaping capacity may lower the tipping fee for the materials and consequently affect the Petitioner’s revenue stream.  Id.  However, the Petitioner failed to explain how a competitor having access to the Petitioner’s cost information would result in the creation of this additional capacity to its detriment.  Id.
Finally, the Petitioner’s contention that disclosure of the remaining information in the Closure Estimates “may have the unintended consequence of reducing the number of contractors willing to propose capping and closing inactive unlined landfills”
 is to no avail here.  The Petitioner’s contention is based on its misapplication of the Court’s decision in Orion Research Inc. v. EPA, 615 F.2d 551 (1st Cir. 1980).  Orion involved a FOIA request to the U.S. Environmental Protection Agency (“EPA”) from a losing contract bidder who, along with thirteen other bidders, had submitted technical proposals to EPA for the development of a Hydrogen Sulfide monitoring system to evaluate the environmental impact of a petroleum refinery.  Utilizing FOIA, the losing contract bidder asked EPA for a number of documents, including a copy of the winning contract bidder’s Technical Proposal for the Hydrogen Sulfide monitoring system.  Orion, 615 F.2d at 552.  Pursuant to FOIA, EPA declined to provide the Technical Proposal on the ground that it constituted the winning contract bidder’s trade secrets.  Id., at 554.  On appeal, the United States Court of Appeals for the First Circuit affirmed EPA’s decision, finding that disclosure of the winning bidder’s Technical Proposal “would have a chilling effect on the [bidder’s]  willingness . . . or other potential bidders to submit proposals to the EPA [because] [t]hese proposals [could] contain information a firm would not want disclosed to its competitors [and] . . . fear of disclosure would induce potential bidders to submit proposals that [did] not include novel ideas.”  Id.  
The situation in Orion is not present in this case for the following reasons.  First, the Department’s affiant, Mr. Weinberg, presented undisputed affidavit testimony that landfill closures under G.L c. 111, § 150A and 310 CMR 19.00, including the extensive public process which accompanies the Department's review of closure plans, is a very different process from competitive bidding situations involved in other construction projects.  Mr. Weinberg’s Affidavit, ¶ 12.  As Mr. Weinberg noted, the Department does not put landfill closure projects out to bid for competition in the same way as other state agencies, such as the Department of Transportation (“MassDOT”) does for road projects, or the Division of Capital Asset Management and Maintenance (“DCAMM”) does for building projects.  Id.  If the Department put landfill closure projects out to bid, then making public any information beyond that which is provided in the public bid documents could put a bidder at a competitive disadvantage.  Id.  However, in landfill closure situations a contractor such as the Petitioner enters into an agreement with a landfill owner who is indifferent to the closure costs because those costs are fully covered, as in this case, by the revenue generated by the contractor’s importation of soil.  Id.  The Department considers closure costs only in the application of its 2001 Revised guidelines for Determining Closure Activities at Inactive Unlined Landfill Sites.  Id.  The only potential point of competition among closure contractors would be the amount of any fee that the landfill owner is receiving from the contractor performing the landfill closure.  Id.  In this case, the Department agreed that the Petitioner’s costs for fees to the owner should be withheld from disclosure as a trade secret, and consequently, none of the Petitioner’s potential competitors will have access to that information and will not be able to use it to offer more money to the landowner.  Id.  Moreover, the Petitioner has failed to present any admissible, probative evidence demonstrating that the Department’s Determination in this case or any other case has or will deter contractors from seeking to engage in landfill closure projects.  CNA, supra, 830 F.2d at 1152; Morton, supra, 498 F.2d at 770; Gulf & W. Indus., supra, 615 F.2d at 530; Trifid Corp., supra, 10 F.Supp. 2d at 1097-99.
CONCLUSION
Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision granting the Department’s Motion for Summary Decision because: (1) the Department has the legal authority to exempt from public disclosure records that it receives during the course of regulating landfills that the Department determines are confidential trade secrets within the meaning of 310 CMR 3.23; and (2) based on the undisputed material facts, the Petitioner failed to demonstrate that all of the information contained in the Closure Estimates are confidential trade secrets within the meaning of 310 CMR 3.23.
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Chief Presiding Officer
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Chief Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.
Because this matter has now been transmitted to the Commissioner, no party shall file a
motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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�  The Department’s regulations at 310 CMR 3.00, et seq. are discussed below, at pp. 14-18.





� The Petitioner and the Department have provided me with an un-redacted copy of the Closure Estimates under seal per their confidentiality agreement.  Petitioner’s Principal Summary Decision Memorandum, at p. 1, n.1.





� Dartmouth is not a party because it did not file a timely appeal of the Department’s Determination even though it could have appealed as a result of having had notice of the Determination.  See Order Denying Town of Dartmouth’s Motion to Intervene (March 5, 2014).  Nevertheless, I accorded Dartmouth “Participant” status pursuant to 310 CMR 1.01(7)(e), which provides in relevant part that:





[a] person affected by an adjudicatory proceeding shall be permitted to participate.  A motion to participate shall be filed prior to the prehearing conference, absent good cause shown for a later filing. Permission to participate shall be limited to the right to argue orally at the close of the hearing and the right to file a brief.  Permission to participate, unless otherwise stated, shall not be deemed to constitute an expression that the person allowed to participate is a party in interest who may be aggrieved by any final decision. . . .  





� Dartmouth’s Participant Memorandum is entitled “Town of Dartmouth’s Summary Decision Memorandum” even though it is not a party in the case.  See note 3, above, at p. 2.  





� The provisions of 310 CMR 19.030(3)(b) are discussed below, at pp. 10-18.





� The Hearing Officer also cited an interlocutory ruling rendered in a prior administrative appeal, In the Matter of City of Worcester Water Main Project, Docket No. 90-067, 9 MELR 1759 (1991), which declined to consider the City of Worcester’s challenge to the Department’s regulations authorizing administrative appeals of Superseding Orders of Conditions (“SOCs”) issued by the Department pursuant to the Massachusetts Wetlands Protection Act, G..L. c. 131, § 40.  The Hearing Officer in that case had declined to consider the challenge based on the highlighted language from Royce.  That ruling, however, was not a Final Decision of the Department’s Commissioner adjudicating the appeal, but rather an interlocutory ruling in response to the City of Worcester’s Motion to Dismiss the appeal that declined to consider the City’s regulatory challenge to the SOC appeal regulations, but ordered the appellant to file a More Definite Statement demonstrating standing to bring the appeal.  


     


� In the alternative, the Operator argued that if the Department had jurisdiction to regulate, the Department properly issued the Reclaimed Water Permit.  Id.





� The regulations define a “dumping ground” as a “a facility or place used for the disposal of solid waste from one or more sources which is not established or maintained pursuant to a valid site assignment or permit in accordance with M.G.L. c. 111, § 150A, 310 CMR 16.00 or 310 CMR 19.000.”  310 CMR 19.006.  


    


� The Fourteenth Amendment to the U.S. Constitution provides in relevant part that “[no] state [shall] deprive any person of life, liberty, or property, without due process of law . . . .”  Article 10 of the Declaration of Rights of the Massachusetts Constitution provides in relevant part that “[e]ach individual of the society has a right to be protected by it in the enjoyment of his [or her] life, liberty and property, according to standing laws,” and that “ no part of the property of any individual, can, with justice, be taken from him [or her], or applied to public uses without his [or her] own consent, or that of the representative body of the people,” and that “whenever the public exigencies require, that the property of any individual should be appropriated to public uses, he [or she] shall receive a reasonable compensation therefor.”





� The statutes protecting trade secrets include G.L. c. 266, § 30(4), which provides that:





[w]hoever steals, or with intent to defraud obtains by a false pretense, or whoever unlawfully, and with intent to steal or embezzle, converts, secretes, unlawfully takes, carries away, conceals or copies with intent to convert any trade secret of another, regardless of value, whether such trade secret is or is not in his possession at the time of such conversion or secreting, shall be guilty of larceny, and shall be punished by imprisonment in the state prison for not more than five years, or by a fine of not more than twenty-five thousand dollars and imprisonment in jail for not more than two years. 





The statute defines a “trade secret” as “includ[ing] anything tangible or intangible or electronically kept or stored, which constitutes, represents, evidences or records a secret scientific, technical, merchandising, production or management information, design, process, procedure, formula, invention or improvement.”  G.L. c. 266, § 30(4).





Other statutes such as G.L. c. 266, § 60A provide that:





[w]hoever buys, receives, conceals, stores, barters, sells or disposes of any trade secret, [as defined by G.L. c. 266, § 30(4),] or pledges or accepts as security for a loan any trade secret, regardless of value, knowing the same to have been stolen, unlawfully converted, or taken, shall be punished by imprisonment for not more than five years or by a fine of not more than five hundred dollars and imprisonment in jail for not more than two years. . . . 





G.L. c. 93, § 42 provides for civil remedies for trade secret infringement.  The statute provides that: 





[w]hoever embezzles, steals or unlawfully takes, carries away, conceals, or copies, or by fraud or by deception obtains, from any person or corporation, with intent to convert to his own use, any trade secret, [as defined by G.L. c. 266, § 30(4),] regardless of value, shall be liable in tort to such person or corporation for all damages resulting therefrom.  Whether or not the case is tried by a jury, the court, in its discretion, may increase the damages up to double the amount found. . . .





G. L. c. 93A, § 6(5) prevents the disclosure of trade secret information in the context of civil investigation demands of the Massachusetts Attorney General’s Office, Matter of Civil Investigative Demand Addressed to Yankee Milk, Inc., 372 Mass. 353, 359-360 (1977), and Mass. R. Civ. P. 26(c)(7) authorizes trial judges to issue protective orders in civil cases to prevent the disclosure of trade secret information.





� See preceding footnote.





� The six criteria are similar to the six criteria that Massachusetts Courts use to make trade secret determinations.  See MKS Instruments, Inc. v. Emphysys, Inc., Suffolk Superior Court C.A. SUCV-2012-01858-BLS1, Memorandum and Order on Defendants’ Motion to Dismiss (August 30, 2012), 2012 Mass. Superior. LEXIS 289, at 7, citing, Warner-Lambert Co. v. Execuquest Corp., 427 Mass. 46, 49 n.5 (1998); Jet Spray Cooler, Inc. v. Crampton, 361 Mass. 835, 840 (1972); S.C., 377 Mass. 159 (1979).  Under the six criteria, trade secret determinations “d[o] not depend on the . . . law of ‘inventorship’ [because] . . . [a] trade secret may consist of any formula, pattern, device or compilation of information which is used in one’s business, and which gives him [or her] an opportunity to obtain an advantage over competitors who do not know or use it.”  Id., citing, J.T. Healy & Son, Inc., 357 Mass. 728, 736 (1970).


  


� Based on the Petitioner’s and the Department’s respective Summary Decision Memoranda, Dartmouth’s Participant Memorandum, and my independent legal research, there are no Massachusetts appellate court decisions interpreting the Department’s regulations at 310 CMR 3.00.  As such the Petitioner and the Department have cited in support of their respective positions, federal court decisions interpreting the federal Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, which requires federal agencies to provide access to all public records in their possession except certain documents, including trade secrets.  Petitioner’s Principal Summary Decision Memorandum, at 


pp. 11-13, 15-19; Petitioner’s Reply Summary Decision Memorandum, at pp. 2-3; Department’s Summary Decision Memorandum,  at pp. 6-7, 10.  I am guided by those federal court decisions in reaching my determinations here.  See below, at pp. 27-33.  





� The Department’s 1997 Landfill Technical Guidance Manual is intended “to provide guidance to municipal officials, consultants, landfill operators and others involved in the planning and design, construction, operation, maintenance, monitoring, and assessment of landfills.”  � HYPERLINK "http://www.mass.gov/eea/docs/dep/recycle/laws/techgide.pdf" �http://www.mass.gov/eea/docs/dep/recycle/laws/techgide.pdf�, at p. I-1.  The Department’s 2001 Revised Guidelines for Determining Closure Activities at Inactive Unlined Landfill Sites is intended “to clarify the closure provisions of 310 CMR 19.00 by providing guidance on the procedures and criteria the Department will use when reviewing requests to close inactive unlined landfills where use of alternative grading and shaping materials is proposed.”  � HYPERLINK "http://www.mass.gov/eea/docs/dep/recycle/laws/cdguid.pdf" �http://www.mass.gov/eea/docs/dep/recycle/laws/cdguid.pdf�, at p. 2.  “Specifically, these guidelines address permitting requirements and evaluation procedures for determining the types and quantities of materials used during closure and the length of time for closure activities.”  Id.     


� “[MEPA] requires . . . state agencies [to] study the environmental consequences of their actions, including permitting and financial assistance.”  http://www.mass.gov/eea/agencies/mepa/about-mepa.  “It also requires them to . . . ‘use all practicable means and measures to minimize damage to the environment,’ by studying alternatives to the proposed project, and developing enforceable mitigation commitments, which will become conditions for the project if and when they are permitted.”  Id.  “MEPA [only] applies to projects that exceed MEPA review thresholds and that require a state agency action, specifically that they are either proposed by a state agency or are proposed by municipal, nonprofit or private parties and require a permit , financial assistance , or land transfer from state agencies.”  Id.  





� Mr. Howe’s Affidavit, ¶¶ 18-20.





� Mr. Howe’s Affidavit, ¶ 21.





� Petitioner’s Principal Summary Decision Memorandum, at pp. 19-20.








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-8292-5751. TDD Service - 1-866539-7622 or 1-617-574-6868.
DEP on the World Wide Web:  http://www.mass.gov/dep
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