MEMORANDUM OF UNDERSTANDING

BETWEEN

THE DEPARTMENT OF PUBLIC HEALTH

AND

THE DEPARTMENT OF ENVIRONMENTAL PROTECTION

FOR

IN-STATE BOTTLED WATER SOURCE REVIEW

The Department of Public Health (DPH) and the Department of Environmental Protection (DEP), agencies of the Commonwealth of Massachusetts, having mutual, overlapping and complementary areas of responsibility, expertise, interest and concern relative to the protection of drinking water in the Commonwealth, enter into this Memorandum of Understanding (MOU). This Memorandum of Understanding will be implemented by the Department of Environmental Protection through its Drinking Water Program (DWP) and by the Department of Public Health through its Division of Food and Drugs, Food Protection Program (DFD/FPP), and is specific to the review, approval and monitoring of source water for bottled water and carbonated nonalcoholic beverages.

1.0 Definitions

For purposes of this MOU, water sources for bottled water and carbonated nonalcoholic beverages do not include sources for bottled water that are also public water system sources.  The terms within shall be defined as follows:

(a)
Pre-existing Source means a water source for bottled water or carbonated nonalcoholic beverages that was developed and in 

operation prior to October 15, 1988, provided that the bottling plant that relies upon such source has obtained and is operating under a permit issued by the local Board of Health or DPH.

(b) Existing Source means a water source for bottled water or carbonated nonalcoholic beverages that was approved and in operation after October 15, 1988, provided that the bottling plant that relies upon such source has obtained and is operating under a permit issued by the local Board of Health or DPH

(c) New Source means a water source for bottled water or carbonated nonalcoholic beverages for which an application for source approval or approval of a substantial modification to a source treatment is pending.
(d) Substantial Modification means any deviation from approved plans or specifications affecting capacity, hydraulic conditions, operating units, the functioning of water treatment processes or systems, the source or the quality of water delivered to the bottling plant.

(e) Sanitary Survey means an on-site review of the water source and source appurtenances for the purpose of evaluating the adequacy of such source and its operation and maintenance in order to ensure the production of safe drinking.

(f) Source Appurtenances means any equipment for storage, pumping or treatment associated with the withdrawal or treatment of water from a water source to ensure that the water quality of the source meets applicable Massachusetts drinking water standards.

1.0 Purpose

The purpose of this Memorandum is to establish the responsibilities of and between the parties for the approval and maintenance of water sources and water purity for bottled water and carbonated nonalcoholic beverages located within the Commonwealth.

3.0
Authority and Delegation

The Department of Environmental Protection has general authority to enter into this Memorandum of Understanding pursuant to G. L. c.21A, § 2(18), and specific authority and responsibility to make rules and issue orders as it deems necessary to prevent the pollution and secure the sanitary protection of all waters used as sources of potable water supply in order to ensure the delivery of a fit and pure water supply to all consumers and to delegate the granting and withholding of any approval required by its rules or regulations pursuant to G. L. c. l 11, §160.  As more fully described herein, DEP hereby delegates to DPH certain authority and responsibility to enforce DEP regulations and guidelines that govern water supply sources, with respect to water sources for bottled water and carbonated nonalcoholic beverages.

The Department of Public Health has the authority to regulate persons who manufacture or sell bottled water or carbonated nonalcoholic beverages in the Commonwealth pursuant to G. L. c.94, § § l0A through l0F and 105 CMR 570.000.  The DPH is authorized to approve all water sources in the Commonwealth for use in bottling water and carbonated non-alcoholic beverages and to require the treatment and testing of source water to insure that standards are in compliance with Massachusetts's drinking water standards.  DPH hereby delegates authority and responsibility to DEP to conduct investigations of new sources, source treatment, and substantial modification of such sources and to make recommendations to DPH regarding their approval.  DPH further delegates to DEP the authority to conduct on-going monitoring of sources.

4.0
Statement of Agreed Facts

The DEP and the DPH acting through their respective Water Supply Program and Division of Food and Drugs, Food Protection Program hereby agree as follows:

(a)
that all water supply sources for bottled water and carbonated nonalcoholic beverages, which are located in the Commonwealth, are deemed equivalent to public water supply sources for the purpose of satisfying source requirements (including but not limited to requirements for sanitary survey on-site review) applicable to sources of public water supply in the Commonwealth;

(b)
that water sources for bottled water and carbonated nonalcoholic beverages are deemed equivalent to public water supply sources serving more than 10,000 persons for the purpose of water quality monitoring; and

(c)
that water supply source requirements and requirements that pertain to bottling plant operations in the Commonwealth are distinct for the purpose of this agreement.  Water supply sources and source appurtenances are required to comply with Massachusetts drinking water standards that govern public water supply sources in the Commonwealth, including but not limited to sanitary survey on-site review, as published in 310 CMR 22.00 and any applicable DEP water supply health advisories and guidelines.  Bottled water processing facilities and operations are required to comply with regulations for the manufacture, collection and bottling of water and carbonated nonalcoholic beverages, pursuant to M.G.L. c.94, §§ 10A through 10F and 105 CMR 570.000.

5.0
Responsibilities of the Parties

(a)
Approval processing

1. DPH will provide an application for approval of a water source to any person who plans to operate a source for bottled water or carbonated nonalcoholic beverages in the Commonwealth.  (standard application annexed as Exhibit A) Person(s) desiring to operate such a source or substantially to modify a water source or treatment process will be required to complete the appropriate application form and return it to DPH.  Within 15 days of receipt of an application, DPH will forward the water source (source treatment or modification) information portion of the application to the Boston office of DEP for review and recommendation.

2. Within 30 days of receipt of an application from DPH, DEP will inform the applicant in writing, with a copy to DPH and the applicable local Board of Health, of any additional requirements that must be met before DEP can review the application.  At the same time, DEP shall also provide to the applicant the name and phone number of the appropriate DEP regional contact person.

3. Following a site visit to the source for which approval is sought and review of the application, DEP shall make a recommendation to DPH to approve, approve with conditions or disapprove the source, source treatment or substantial modification.

4. DEP will inform DPH of the status of all new source applications, quarterly.

5.
DPH will take the necessary steps to require any bottling plant utilizing an unapproved source, unapproved treatment, or an unapproved substantial modification to cease using the source immediately and until approval is obtained.

(b) Sanitary Survey

1. DEP will perform sanitary surveys on all pre-existing and existing sources at least once every five years, unless DEP determines that a more frequent survey is necessary or unless DPH requests a more frequent survey.

2.
Within sixty (60) days of its completion of the sanitary survey, DEP will forward to DPH copies of each sanitary survey report, including any corrective measures required.
If, following a sanitary survey, DEP determines that corrective measures are required, DEP will recommend such measures to DPH for enforcement.

(c) Enforcement

1.
DPH is responsible for the taking the following actions, as required:

a.
Refuse to approve a source;

b.
Revoke the approval of a pre-existing or existing source;

c.
Refuse to approve a source treatment;

d.
Refuse to approve a substantial modification to a source or source treatment; or

e.
Enforce any conditions of approval.

2.
When DEP recommends disapproval of a source or attaching a condition to source approval, source treatment or substantial modification, or when revocation of a permit results from an action or recommendation by DEP, DEP will provide technical assistance and interpretation to DPH in a timely manner.

3.
After issuance of source, source treatment or substantial modification approval by DPH, all conditions of approval or requirements resulting from the sanitary survey conducted by DEP will be enforced by DPH. 

(d)
Technical Assistance

DEP will provide technical assistance and interpretation of DEP regulations to DPH upon request and will advise DPH as to source and source treatment related problems in a timely manner.  DEP shall timely apprise DPH of any changes to its regulations, health advisories and guidelines that are relevant to the terms of this MOU.

(e)
Review
DPH and DEP will review this MOU within six months of the signatory date and thereafter at five-year intervals or sooner at the request of either agency.

Lauren A. Liss, Commissioner


Howard K. Koh, MD MPH

Commissioner





Commissioner
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